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Introduction

This report was first published in 2014. Since then,
some things have changed for women in solitary
confinement—but many things have not. More attention
hasbeen placed on women in prison and on solitary
confinement in general, but still, little attention has
been paid to the specific plight of women in solitary
confinement. Although laws, court decisions, and
settlement agreements have all limited the use of
solitary confinement for certain populations in some
jurisdictions, the use of solitary confinement is still
rampant in the United States. Vulnerable populations,
including pregnant people and women with mental
illness, are still being placed into solitary confinement,
and not enough is being done to enforce limitations on
such placements.

This 2019 version of the report includes updated facts
and data and new sections on girls under the age of

18 in solitary confinement, older women in solitary
confinement, and immigration detention. These new
sections highlight specific populations that are detained
at an increasing rate and that may or do suffer special
harms due to solitary confinement. For this 2019

version of the report, we also conducted interviews with
survivors of solitary confinement and a practitioner.
Specifically, we interviewed three women who had
experienced solitary confinement themselves and one
social worker who provided mental health care to women
in solitary confinement.! These interviews provided on-
the-ground, personal stories about what it is like to live in
solitary confinement and a deeper understanding of the
mental health impacts of this type of experience.

Solitary confinement—locking a prisoner in isolation
away from most, if not all, human contact for upwards
of 20 hours per day for weeks, months, or even years at
atime—is inhumane. When used for longer than 15 days,
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or on vulnerable populations such as pregnant people,
children, and people with mental illness, the practice is
recognized by human rights experts as a form of torture.”
Prisons and jails across the United States lock prisoners
in solitary confinement for a range of reasons—punitive,
administrative, protective, medical-but whatever

the reason, the conditions are similarly harsh and
damaging. Experts in mental health, medicine, and
corrections agree that solitary confinement can have
uniquely harmful effects;® this consensus hasled experts
to call for the practice to be banned in all but the most
extreme cases, when other alternatives have failed or
are not available, where safety is an imminent concern,
and for the shortest amount of time possible.* The U.S.
Department of Justice (DOJ) recommends limiting

the use of solitary confinement to the extent possible,
placing prisoners in the least restrictive setting in which
they can safely be housed.® Supreme Court Justice
Anthony Kennedy openly questioned whether, given its
predictable toll on even formerly healthy individuals,
long-term solitary confinement is ever constitutional.®

Women prisoners are routinely subjected to solitary
confinement in jails and prisons across the United States.
Yet the use of solitary on women is often overlooked.”
Although the negative psychological impacts of solitary
confinement are well known, the unique harms and
dangers of subjecting women prisoners to this practice
have rarely been examined or considered in evaluating
the need for reforms in law or policy. As the number

of incarcerated women has climbed at an alarming
pace, women and their families and communities are
increasingly affected by what happens behind bars.? It
is critical to address the treatment of women in prison—
especially those women subjected to the social and
sensory deprivation of solitary confinement.



Women Behind Bars

All prisoners are entitled to humane treatment and

a safe and secure environment. But there are some
key areas where the experiences of women prisoners
are different from those of men,® and effective
criminal justice policies and practices must take
those differences into account. Women face many
physical, medical, and psychological challenges in
prison due to their high levels of mental illness and
trauma history, higher likelihood of having and
parenting minor children, and unique pregnancy and
reproductive health care needs. A higher percentage of
women than men find themselves in prison for minor
drug and property offenses.!” Indeed, even as the rate
of imprisonment for women has risen dramatically
in recent years, the percentage sentenced for more
serious crimes has fallen."

Children are also among the victims of the United
States’ high incarceration rates. Since women are more
likely than men to be the primary or sole caretaker of
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their children prior to incarceration,'? children and
families are profoundly affected by the rising numbers
of women sent to prison.’ Between 1991 and 2007, the
number of children with a mother in prison more than
doubled."* About 62 percent of women in state prisons,
and 56 percent of women in federal prison, have minor
children.” Upon imprisonment, this means that many
children must be moved to the home of another family
member, or even to foster care.'®

The very existence of the parental relationship can

be endangered when a parent is incarcerated.'” In
addition to the devastating consequences of parental
incarceration on families, children’s future prospects
are also dimmed; children with mothers in custody are
more likely to develop depression and anxiety, are at
heightened risk of future substance abuse problems,
and are more likely to become involved in the criminal
justice system.'®



What Is Solitary Confinement?

Solitary confinement consists of isolating a person

in a cell for upwards of 20 hours per day and severely
limiting human contact and environmental stimulation
of any kind. Brief interactions with correctional

staff, and perhaps an occasional cell-front visit from
amedical provider, may be a prisoner’s only human
contact for days, weeks, months, or even years."
Prisoners in solitary confinement must often be
shackled and accompanied by multiple correctional
officers while transported to, from, and during medical
appointments, limiting their access to timely out-of-
cell treatment.?’ Prisoners in solitary confinement

are often denied access to reading materials and to
meaningful educational and life skills programming.
Solitary confinement frequently means reduced or no
natural sunlight?! and forced idleness, including little, if
any, opportunity to exercise. In spite of the diminished
human contact, solitary confinement can also bring
anear-total lack of privacy, with correctional officers
in some prisons able to view prisoners at all times via
video.?

Solitary confinement goes by many names, whether it
occurs in a so-called “supermax prison” built to house
people solely in solitary confinement or in a separate
unit within a regular prison. These separate units

are often called “restrictive housing” but may also be
known as disciplinary segregation, administrative
segregation, protective custody, control units, security
housing units (SHU), special management units (SMU),
or simply “the hole.” Recognizing the definitional
morass, the American Bar Association (ABA) has
created the following general definition of solitary
confinement, which it calls “segregated housing:”

The term “segregated housing” means
housing of a prisoner in conditions
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THE NELSON MANDELA RULES

The Nelson Mandela Rules, which the United
Nations General Assembly adopted in 2015,
prohibit the following:

+ Solitary confinement for longer than 15 days

+ Solitary confinement of prisoners with
mental or physical disabilities when those
disabilities could be exacerbated by solitary
confinement

- Solitary confinement of juveniles, pregnant
people, postpartum people, and people who
are breastfeeding

+ Indefinite solitary confinement'

characterized by substantial isolation
from other prisoners, whether pursuant

to disciplinary, administrative, or
classification action. “Segregated housing”
includes restriction of a prisoner to the
prisoner’s assigned living quarters.?

Solitary confinement is psychologically damaging;
prisoners subjected to it exhibit increased psychiatric
symptoms as well as higher rates of suicide, suicide
attempts, and other forms of self-harm.?* Prisoners

in solitary confinement are often denied access to
rehabilitative programming and transitional services
because programming in segregated housing unitsis
typically deprioritized and often simply unavailable.?
Because such programming is often required for parole,
this deprioritization means that people in solitary



confinement may end up serving longer sentences than
they otherwise would have.?

The use of solitary confinement is pervasive in U.S.
correctional facilities.?” Although the percentage of
prisoners in solitary confinement at any given time
may be relatively low, over 20 percent of incarcerated
women and nearly 18 percent of incarcerated men
spend some time in solitary confinement over the
course of a given year.?® Fewer jurisdictions provide
data on women in solitary confinement than they do on
men, but those that do show that a lower percentage of
women than men are in solitary at a given time.?

Despite the popular misconception that solitary
confinement is used to house only “the worst of the
worst,” this is not true.® In fact, solitary is often used
on the most vulnerable: prisoners who are pregnant,®
individuals with mental illness,?? transgender women
and other LGBTQ people,* and—in a particularly
disturbing trend—victims of sexual assault by
correctional officers.** Women of color, especially
Black women, are held in solitary confinement at rates
far exceeding those of white women; experts contend
that this disparity is due to racist presumptions

THE CYCLE OF SOLITARY

Tia Ryans entered prison as a teenager. She
managed to avoid solitary confinement initially,
but once she got sent there a couple times

for minor infractions, such as disobeying an
order, she “became angrier, disassociated with
everything” and started acting out more in the
general population, leading to even more time
in solitary confinement. In order to avoid being
“emotionally or mentally affected” by her own
and others’ suffering in solitary, she’d “block

a lot of stuff out. .. which is not. . . mentally
healthy; [| wasn’t] working through anything.” In
solitary, “you just sit there. ... You just survive,
that’s it.” After so much stillness, she would get
motion sickness from even a short car trip, and
when she was released from prison, “it blew my
mind to see everyone walking fast.”*4
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about women of color’s criminality and perceived
lack of compliance with social norms about women.*
The reality is that, depending on discretionary
prison policies, prisoners can be placed in solitary
confinement for any number of infractions, such as
“talking back” or horseplay.? Women are more likely
than men to receive disciplinary tickets for minor
nonviolent infractions like “disobedience” and also
more likely to be placed into solitary confinement as
punishment for such minor infractions.*

Even when prisons stop using solitary confinement

as a disciplinary measure—ostensibly isolating
prisoners only if necessary to protect the security

of the institution—vague standards for placement

in solitary confinement can be used to maintain the
same outcomes for prisoners.* Mental illness can
contribute to behavioral infractions;* untreated drug
addiction can also lead to placement in solitary when
prisoners with addictions gain access to narcotics in
prison.*’ And because many cases come down to the
word of a prisoner against the word of a corrections
officer, an officer’s bad day can easily turn into solitary
confinement for a prisoner for retaliatory reasons, such
as a prisoner filing a grievance.*

Because prisons often use transitional or “step-down”
programs in which privileges and out-of-cell time are
slowly reintroduced before an individual is let back into
the general population, prisoners can spend months or
years at a time in solitary confinement.*? Often, prison
regulations and policies controlling solitary practices
are not transparent and available to the public, or even
to prisoners themselves, and sometimes prisoners
spend indeterminate periods in solitary confinement
with no opportunity for meaningful review of their
placement. Ultimately, some prisoners are released
from solitary confinement directly into their
communities without any preparation for living with
others—a practice shown to increase recidivism.*?



Problems for Women in
Solitary Confinement

Solitary confinement is used to
punish and known to exacerbate
mental illness.
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Mental illness is common among women in
prison: The rate of serious mental illness—such
as schizophrenia and bipolar disorder—is

much higher among incarcerated women than
incarcerated men.* Nearly 70 percent of women
in prison or jail have a history of mental health
conditions—a much higher rate than for men in
prison or jail.*® Solitary confinement has been
shown to exacerbate underlying mental health
conditions. The broad consensus among mental
health experts is that longer-term solitary
confinement is particularly psychologically
harmful, especially to those with pre-existing
mental illness. In studies of prisoners held

in solitary confinement for 10 days or longer,
prisoners have deteriorated rapidly, with
elevated levels of depression and anxiety, a
higher propensity to suffer from hallucinations
and paranoia, and a higher risk of self-harm and
suicide.*®

Women prisoners with mental illness are

held in solitary confinement at alarming

rates. In 2018, areport by the Vera Institute

of Justice determined that women in solitary
confinement had much higher levels of mental
health problems than women in the general
population or men in solitary confinement. For
example, in Oregon, 11 percent of women in the
general population had serious mental health
diagnoses; in contrast, 27 percent of women in
solitary confinement had such diagnoses, and
84 percent of women in solitary confinement had
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MENTAL ILLNESS IN SOLITARY

“Absolutely, 100 percent, there was not a single
woman | saw in prolonged solitary who didn’t
change. There’s a whole cluster of symptoms
associated with solitary confinement that appear
in 2-4 weeks, creating an unsafe situation for
people who are confined under those conditions.
They’d have a terrible time adjusting to general
population after solitary as well. Going that

long without human touch, different sights and
sounds, can impair their ability to tolerate a
normal environment.”'*

mental health problems requiring treatment.’

In June 2012, over half of the women in solitary
confinement in one California institution were

identified as mentally ill.%®

* Because correctional officers are not trained

mental health professionals and therefore
cannot necessarily detect or appropriately
respond to mental illness,*® many women
prisoners can end up in solitary confinement

as aresult of having a mental illness. They are
essentially punished for their illness.*® In 2011,
following a visit to the United States, the United
Nations Special Rapporteur on Violence Against
Women concluded that “[w]omen should not be
punished, through administrative segregation
or otherwise, for behavior associated with their

mental illness.”®

* One woman who worked as a cleaner while

incarcerated described the experience of a



young woman in isolation in a suicide prevention
cell: The woman had a “complete psychological
breakdown” and was placed into the cell for 21
days despite regulations limiting such placement
to a maximum of three days. Her psychosis was
so serious that she did not know her own name or
gender and would remove her suicide prevention
smock, leaving her completely naked, and “would
dance for the [correctional] officers who would
bring other officers to watch for entertainment. .
.. They would encourage her” to dance and did
not provide her with mental health care.? The
woman explained that it “[d]id and still does

hurt my soul that not only one person thought

it was okay [to] use her as entertainment, but
multiple people on multiple shifts over multiple
days thought that this was okay. ... It’s a culture

problem.”5?

Solitary confinement of pregnant
people is harmful and internationally
condemned.
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The DOJ recommends against putting
pregnant or postpartum prisoners into solitary
confinement in all but the most extreme
circumstances.? International standards set by
the United Nations Rules for the Treatment of
Women Prisoners and Non-Custodial Measures
for Women Offenders—known as the Bangkok
Rules—prohibit the placement of pregnant

or nursing women in solitary confinement,.
Nevertheless, pregnant prisoners in the

United States still find themselves in solitary
confinement.

In addition to the extreme psychological

harms that solitary confinement can wreak on
pregnant people, locking them in isolation can
jeopardize their access to prenatal care. Solitary
confinement impedes access to important health
care services. Many policies and practices, such
as requirements that prisoners taken to medical
appointments from solitary be shackled, are
designed with cisgender men in mind and do

not take into account the unique medical needs
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of pregnant people. Additionally, pregnant
people in solitary confinement are often unable
to request emergency medical care, or they
may hesitate to request medical care when
such requests require them to provide intimate
medical information to correctional officers.%

Solitary confinement is used to
retaliate against or retraumatize
victims of past abuse—and can render
incarcerated women more vulnerable
to abuse by correctional officers.

* Women in prison report extraordinarily high
rates of past physical or sexual abuse, as well as
other traumas.?” Because a majority of women
in state prisons across the United States report
past physical or sexual abuse, the potential is
high for retraumatizing women who are already
vulnerable.?® The isolation, enforced idleness,
and absence of normal stimulation can all
contribute to further psychological deterioration
in vulnerable women. Those in solitary
confinement, especially victims of sexual abuse,

SOLITARY CONFINEMENT AS
RETALIATION

Candice Crowder, a woman who is transgender,
alleges in a lawsuit in California that she was
placed into solitary confinement for a total of
nine months shortly after reporting a violent
sexual assault. According to the complaint,
when she expressed concern about having

to exercise in the same yard as her rapist, the
corrections officer to whom she had reported
the assault placed her into solitary confinement;
she was later put back into solitary confinement
because she had been repeatedly “targeted for
assault.” Despite her bravery in speaking up
against her assailant, corrections officers treated
Ms. Crowder as the real problem by improperly
subjecting her to solitary confinement."6



LASTING EFFECTS

“Solitary confinement does not teach discipline
or corrective behavior. It torments you and

it makes you worse. It’s inhumane and they
should do away with it.” So says Mary,* who had
problems with anxiety and mental illness even
before entering solitary confinement. Despite
being repeatedly told by corrections officers
that they would release her back into the general
population, she was forced to spend over 19
months locked in solitary confinement. Her
mental health problems worsened while she
was in solitary, and she still has severe anxiety
and panic attacks even now, years after being
released from prison.*

*This is a pseudonym to protect the privacy of a formerly
incarcerated woman.

can experience acute psychological suffering
when they are closely watched, with virtually
no privacy, by correctional officers who have
complete authority over them.*

* Human rights organizations have repeatedly
condemned the use of correctional officers who
are men to supervise women prisoners,® yet
women in U.S. prisons are regularly supervised
by officers who are men at all times.*! Women
in solitary confinement can be under close
supervision during showers, when undressing,
and when using the toilet.%2 The loss of privacy
experienced by people in prison is especially
damaging to the many incarcerated women
who are also victims of past sexual abuse, since
close supervision and discipline by correctional
officers can reinforce feelings of vulnerability
and can retraumatize women who have
experienced past violence.®

* The complete authority that correctional
officers have over the prisoners in women’s
facilities also increases the danger of staff sexual
misconduct,® which remains an especially
serious problem in women’s facilities in spite of
increased awareness of the issue.®® According
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to one survey, LGBTQ prisoners are over six
times as likely to be sexually assaulted as the
general prison population, with transgender
women, nonbinary people, and other gender
nonconforming prisoners at particular

risk.% The risk of retraumatization and
sexual misconduct by correctional officers is
therefore high to all women, but it is particularly
heightened for women who are transgender,
who are also subject to extremely high rates of
solitary confinement, as explained more fully
below.

Women held in solitary confinement are also
particularly vulnerable to physical and other
types of abuse by correctional officers. The use
of excessive force, misuse of restraints and
chemical agents, abuses of power, and sexual
abuse by officers are all very real dangers

to prisoners held in solitary confinement.®’
Particularly because isolation cells are separate
from the general population, such abuses can be
difficult to detect.®

Correctional officials sometimes lock prisoners
in solitary confinement in retaliation for
speaking out against neglect or abusive
treatment. Again and again, stories arise in
which women who report rape and other abuse
by correctional officers are sent to solitary
confinement.%* Women who have been sexually
abused by officers are thus faced with another
painful dilemma, forced to decide between
reporting the attack and risking retaliation, or
not reporting it and risking further assault.

This pattern of women reporting abuse and then
being sent to solitary confinement is not only
unjust on an individual basis, but it has also been
shown to chill reports of abuse by other prisoners
who fear the same outcome, thwarting the efforts
of prison officials who seek to remedy prisoner
abuse.™



Solitary confinement jeopardizes the
parent-child relationship, harming
children.

When parents are incarcerated, maintenance of their
relationships with their children largely depends on
regular visitation.” While prisoners may also write
letters and make limited phone calls, a child’s need to
have physical contact with a parent can be satisfied
only by in-person visits that reinforce the physical and
psychological parental bond. Contact visits—visits
during which the prisoner can actually touch or hug
her loved one—are often entirely out of the question in
solitary confinement, since a physical barrier, such as
a plexiglass partition or steel mesh window, typically
separates a prisoner from the visitor.™

As correctional facilities increasingly use video calls in
place of actual visits, especially in solitary confinement
units,”™ real human contact is becoming even more out
of reach.™ And in some cases, prison and jail officials
may deny a prisoner in solitary all visits with friends
and family.

Because solitary confinement can lead to difficulty with
social interaction, some prisoners feel uncomfortable
around people and therefore reject visits even with
family members.™ Because of the importance of
regular visitation, as explained above, placement

in solitary confinement can have long-lasting
repercussions on the parent-child relationship.
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HUMAN CONTACT IN SOLITARY

Lydia Thornton described the mental health

care she received in solitary: a doctor “comes

to your door, knocks, and asks, and | quote, ‘Do
you need any mental health help today?’. .. he
then says, ‘Here’s a couple of Sudoku pages

and crossword puzzles ... have a nice day.”

Ms. Thornton “never saw [mental health care
providers] take anyone out for a conversation in a
separate room”—not even a woman with multiple
suicide attempts who nonetheless remained

in solitary confinement. The only people she
regularly interacted with were officers—and “the
few that are human and humane fight a losing
battle.” For the others, “absolute power corrupts
absolutely.”#®



Special Harms of Solitary
Confinement for Specific
Populations of Women

Girls in Solitary Confinement

Girls under the age of 18 are also often subjected to
solitary confinement. Experts agree that solitary
confinement is particularly damaging for children
and young adults due to their lower resilience and
heightened vulnerability.” The federal government
agrees—the First Step Act prohibits solitary
confinement for juveniles in federal detention for
more than three hours,” and the DOJ stated flatly
that “[jluveniles should not be placed in restrictive
housing.”” Even more alarming, solitary confinement
is correlated with suicidality in youth; 50 percent of
youth who died by suicide while detained did so while
in solitary confinement and 62 percent had been

in solitary confinement at some point during their
incarceration.™ In recognition of the grave danger that
solitary confinement poses to youth, United Nations
standards have prohibited its use since 1990.8°

Girls represent an increasing percentage of juveniles
in detention.®! They represent a disproportionate
share of juveniles entering the system due to minor
misdemeanors, status offenses, and family conflicts.®?
The intersection of gender and other identities brings
even more girls into juvenile detention: LGBTQ youth
are more likely than other youth both to be homeless
and to enter the juvenile justice system for nonviolent
offenses,?® and LGBTQ youth of color are further

overrepresented.®!

These girls enter detention with significant prior
physical and sexual trauma and mental health
problems,®® making solitary confinement especially
harrowing for them.% The experience of solitary can

be especially retraumatizing for sex trafficking victims,
who must relive their trauma while sitting alone in a
solitary confinement cell.®’
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Older Women in Solitary Confinement

Increases in long sentences and punishing mandatory
minimums have led to an aging prison population.®® In
1993, only 1.9 percent of sentenced women prisoners
were age 55 or older; by 2013, that number was 6.3
percent.?® In 2018, data from 32 jurisdictions showed
that 13.4 percent of women in custody were over the
age of 50 and that 9.4 percent of women in solitary
confinement were over 50.%

Older women prisoners may be at increased risk of
being placed into solitary confinement due to health
complications related to aging. For example, in one
study of 120 women prisoners over the age of 55, 69
percent found that at least one “prison activity of daily
living” was “very difficult to perform” due to physical
disability or memory loss.?! Physical difficulties
might make it impossible for them to obey orders
quickly, leading correctional officers to perceive them
as disobedient and thereby place them in solitary
confinement.”

Solitary confinement can wreak special havoc on

older adults. Because many prisoners in solitary
confinement lack consistent access to sunlight, they are
atrisk of vitamin D deficiency and, therefore, of falls
and dangerous fractures.” Experts recommend that
prisoners with dementia be placed in environments
with significant sensory stimuli, accessible toilets and
showers, and dedicated caregivers and case managers.*
Lack of sensory stimulation can worsen confusion and
memory loss among the elderly; hearing and visual
problems can exacerbate feelings of isolation, which
can also worsen heart disease.” The lack of access to
medical care and environmental stimuli in solitary
confinement® is therefore directly at odds with



appropriate elder care, especially for those individuals
with dementia.

Transgender Women in Solitary
Confinement

Solitary confinement presents additional problems
for women who are transgender. “Transgender” is
“[a]ln umbrella term for people whose gender identity
and/or gender expression differs from what is
typically associated with the sex they were assigned
at birth.”?” Individuals who are transgender are
incarcerated at rates much higher than those of the
general population; Black transgender women in
particular are incarcerated at 10 times the rate of the
general population.”® In most states, transgender
women are placed in men’s institutions or may be
placed in women’s institutions only if they have had
gender-confirming genital surgery. Women who are
transgender face especially high rates of physical and
sexual violence from both correctional officers and
fellow prisoners in men’s facilities.”

Instead of putting measures in place to protect
transgender women, prison staff frequently put them
in “protective custody”—solitary confinement—for
extensive periods of time. But solitary confinement
should not be a tool used to protect vulnerable
prisoners. When a transgender woman is placed in
solitary, she can be greatly harmed by the isolation

of constant lockdown; by the strip searches that are
often required any time a prisoner leaves her cell,

even just to shower; and by the lack of appropriate
medical care that often results from placement in
solitary confinement. The psychological consequences
of solitary confinement can also be particularly
devastating for transgender individuals, whom
studies have shown to be at a generally elevated risk
of suicide:'® One study showed that 14 percent of
adolescents had attempted suicide, but 30 percent to 50
percent of transgender and nonbinary adolescents had
attempted suicide.® Further, the denial of education,
exercise, and contact visits for prisoners in protective
custody exacerbates these problems, as the conditions
of “protective custody” often mirror disciplinary
segregation.
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TRANSGENDER WOMEN IN
SOLITARY CONFINEMENT

As reported by journalist Aviva Stahl, Daisy
Meadows, a transgender woman incarcerated

in a men’s facility in Nevada, has spent a total

of two years in solitary confinement. Her time in
solitary is due to her gender, not any threat she
poses to the institution or other prisoners: at one
point, she spent 60 days in solitary for placing
socks in a homemade bra. Other times, she was
put into involuntary protective custody—solitary
confinement—for complaining about sexual and
other forms of harassment. She decided not

to file a sexual harassment complaint when a
corrections officer told her she would be placed
back into solitary confinement if she continued
to complain. Officers continued to place her

into solitary despite the fact that she attempted
suicide numerous times while there. Ms.
Meadows’ experiences were so horrific that she
wrote, “| would rather be raped every day than be
in the hole.”®

In fact, the devastating impact of solitary confinement
on transgender people is so well recognized that the
Prison Rape Elimination Act (PREA) regulations
promulgated by the DOJ to safeguard prisoners from
the risk of sexual assault contain specific safeguards
against solitary confinement for transgender prisoners.
The regulations include other protections for
transgender individuals, such as requiring
individualized housing assessments that may be based
on a prisoner’s gender identity rather than assigned sex

102 and

at birth or physiological characteristics
protecting against abusive searches of transgender
individuals.'® The regulations also specifically impose
strict limits on the use of protective custody and
require that transgender prisoners held in solitary
confinement for their own protection be moved to

alternative housing as soon as possible.%*

Solitary confinement can also be used to punish
transgender women for their gender and gender
expression, such as wearing a bra.’® The threat of the
pain and torture of prolonged solitary confinement



undermines transgender women’s dignity and their
ability to live openly and safely as women.

This kind of trauma is all too common for transgender
women in prisons and jails across the country. Because
of the damage that solitary confinement—even when
utilized in the context of “protective custody”—can

and does cause to transgender women, the DOJ has
recommended that prisons limit the use of solitary-like
conditions imposed as protective measures on this
population.!®® Furthermore, as the DOJ notes, housing
assignments based on gender identity rather than sex
assigned at birth can ameliorate the need for protective
custody and therefore should be seriously considered.!’”

Solitary Confinement in Immigration
Detention

Immigrants may be held in immigration detention
centers or even local jails pending hearings to
determine whether they have the right to remain in
this country legally. Their detention is civil, rather than
criminal. An increasing number of people are civilly
detained pending immigration hearings rather than
released on bond or conditions of supervision.'®® An
increasing number of those detained are women and
girls. In 2016, women and girls made up 14.5 percent of
the population detained by Immigration and Customs
Enforcement (ICE), a 60 percent increase since 2009.%°
These detainees—many of whom are fleeing violence
and persecution—are at the mercy of ICE and the

private prison companies that often hold them.!!

Despite a 2013 ICE policy purporting to limit solitary
confinement,'! its use is still rampant.!'? Additionally,
in many cases ICE has failed to record and report the
use of solitary confinement, making its use difficult

to track and assess.!'3 The Department of Homeland
Security’s Office of Inspector General (OIG) found
that detainees were placed in solitary confinement
without adequate documentation or process.! The OIG
expressed particular concern about delayed reporting
of detainees with mental health issues being placed
into solitary confinement.""* Women are at special risk
of being held in solitary confinement. Officers punish
some women who report sexual harassment or assault
by placing them into solitary confinement, which has
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the effect of chilling detainees from making other
similar reports.'® Sexual assault rates in immigration
detention are high, but rates of reporting and
punishment for transgressing officers are already low.
The practice of using solitary confinement on people
who report sexual assault makes it even less likely that
women will come forward and seek to hold their abusers

accountable.'”’

Women who are transgender in ICE custody are

also generally detained with men, despite the fact
that PREA, which applies to immigration detention,
requires individualized determinations of where
transgender individuals should be housed.’® In 2017,
13 percent of transgender people in ICE custody were
held in solitary confinement for their own protection.
One transgender woman, who came to the United
States because she feared being killed after being
gang-raped and subsequently diagnosed with HIV in
her home country, died in solitary confinement after

being beaten and given inadequate medical care.'®



Reasons to Hope:

Recent Reforms Limiting the

Use of Solitary Confinement

Despite the prevalence of solitary confinement and

its detrimental effect on women, there are reasons

to hope. Some facilities now limit the use of solitary
confinement based on statutes, departmental policies,
or settlement agreements. For example:

¢ The Colorado Department of Corrections passed
regulations bringing its solitary confinement
practice more in line with the Nelson Mandela
Rules. Specifically, prisoners may be placed in
solitary confinement only if they would otherwise

“pose an imminent and substantial threat to the
security of the institution” or to other individuals
and only for up to 15 days.'* The regulations
also mandate more humane living conditions,
including access to clean clothes, running water,
medical and mental health care, and sufficient
programming.'??

* Seven states have passed legislation prohibiting
or seriously limiting the use of solitary
confinement on pregnant prisoners as well as
other vulnerable groups: Georgia,'?® Maryland,'*
Massachusetts,'? Montana,'?® Nebraska,'?’
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New Mexico,'?® and Texas.

¢ Pursuantto a settlement agreement with the
ACLU, Pennsylvania now significantly limits
the use of solitary confinement for pregnant
prisoners and requires medical clearance
for any placement of such people in solitary
confinement.'®

* (alifornia regulations allow a pregnant prisoner
to be placed into segregated housing only if a
doctor or nurse documents that her medical
condition allows her to be so placed; she must

still receive prenatal and other medical care.'®!
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The state of Alabama entered into an agreement
with the DOJ that included limitations on the
placement of women into solitary confinement
or protective custody due to their risk of sexual
victimization'® or during the pendency of
an investigation into sexual harassment or

assault.'®

New York undertook a massive overhaul of
its solitary confinement system pursuant

to a settlement agreement with the ACLU;
that agreement required the Department of
Corrections and Community Supervision to
write into its regulations a presumption that
pregnant people would not be placed into
disciplinary solitary confinement exceptin

extraordinary circumstances.'*

Many other facilities now limit the use of
solitary confinement, in general or as to specific
subpopulations such as juveniles or people

with serious mental illnesses, due to laws or
litigation.'®

There has been little judicial scrutiny of solitary
confinement practices in women’s facilities,

but rulings that limit solitary confinement in
general or for particular populations such as
those with mental illnesses or juveniles are
beneficial to women who may be subjected to
solitary confinement. The particularly harsh
toll that solitary confinement takes on those
with mental illness is receiving increased
attention from lawyers and judges across the
country. As the DOJ noted, solitary confinement
of prisoners with serious mental illness

can constitute a violation of Title IT of the



Americans with Disabilities Act and the Eighth These developments show that an end to solitary

Amendment of the U.S. Constitution, which confinement is possible—but there is still so much more
prohibits cruel and unusual punishments.'* to do. We must do whatever it takes to decrease the
Many federal courts agree with the DOJ’s harm that women and girls face in solitary confinement.

conclusions; increasingly, judges are ruling that
housing people with serious mental illness in
solitary is unconstitutional.’®” As legal action

is taken, prisons have been forced to react, and
administrators across the country are beginning
to reform their practices. North Carolina now
restricts the use of disciplinary confinement to
amaximum of 30 days for serious offenses,'®
and a number of Midwestern states now ban

the use of punitive segregation for some or all
prisoners due to new legislation, litigation, or
regulations.'®
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Solitary confinement is so harsh and
damaging that it should only be used
commensurate with the Nelson Mandela
Rules. Under these rules, solitary confinement
must be used only “in exceptional cases as alast
resort,” and in any case for no longer than 15 days.

Solitary confinement should never be used on
particularly vulnerable populations. Pregnant
and postpartum prisoners, prisoners with mental
health or other medical problems that may be
exacerbated by placement in isolation, youth
under the age of 21, and prisoners over the age

of 55 all may be particularly harmed by solitary
confinement. Prisons must find alternative
placements for such individuals to avoid subjecting
them to those special harms.

Transgender women must be protected both
from violence in the general population and
from the dangers of solitary confinement.
The PREA standards should be enforced to

house transgender individuals on a case-by-

case basis, including serious consideration of
placing transgender women in women’s facilities.
Corrections officials must protect vulnerable
prisoners without the use of damaging isolation.
Individuals requiring extra protection in a
correctional environment should have access to the
same programs, privileges, and services available
to prisoners in the general population.

Solitary confinement should never be imposed
as aretaliatory measure. Prisons and jails

must ensure that policy and practice abide by this
principle and that staff training and disciplinary
measures include clear regulations that retaliatory

ACLU: Still Worse Than Second-Class

use of solitary confinement will not be tolerated.
Qualified PREA auditors should also be specifically
tasked with ensuring that prisoners’ reports of
abuse are seriously investigated and that such
reports are not met with retaliatory placement in
solitary confinement.'*

Prisoners should undergo mental and medical
health evaluations by competent and qualified
mental and medical health practitioners to
assess their condition before and during
solitary confinement. Although practitioners
should never “clear” prisoners to be placed into
solitary confinement, they should be empowered

to override decisions to place particularly
vulnerable individuals into solitary confinement.
Practitioners should likewise be permitted to order
an individual’s removal from solitary confinement
if her physical or mental health so requires. Women
who have experienced sexual assault should be
provided appropriate mental health programming,
including counseling. Women who are vulnerable
to retraumatization should be supervised by
correctional officers who are women. While all

of these recommendations apply to transgender
people, this recommendation in particular is
especially important for transgender women
housed in men’s facilities.

Contact visits with children aged 18 and
under should be allowed for all prisoners,
and family visitation should be encouraged.
Robust visitation privileges have been shown to
have a positive impact on prisoners’ rehabilitation
and on the well-being of their children.*!
Visitation with children helps create a more stable



environment for children whose lives have been
seriously upended by having a parent in prison.

All prisons and jails should be required to
have uniform written policies controlling
solitary confinement practices and
procedures. Such policies must be public

and include a written notification process to
inform prisoners of their assignment to solitary
confinement, the reason, duration, and review
opportunities; processes by which the prisoner can
earn privileges while in solitary, including access
to commissary and visitation; and the process by
which a prisoner may earn release from solitary
itself.

All prisons and jails should be required

to regularly and publicly report details

on individuals in solitary confinement,
including the number, gender, reason,
available alternatives, reason alternatives
are not utilized, duration, periodic review
details, and other information. Correctional
systems should be held to strict reporting and
accountability measures that limit, monitor, and
standardize the reasons prisoners are sent to
solitary confinement.

18 ACLU: Still Worse Than Second-Class

10.

Prisoners should never be released to

the community directly from solitary
confinement. To promote successful reentry,
correctional institutions should ensure that step-
down programs to less restrictive environments
are available to all prisoners in solitary prior

to release without extending the length of an
individual’s sentence.

Immigration detention facilities must ban
the use of prolonged or indefinite isolation

in immigration detention (whether for
administrative or disciplinary reasons). Such
facilities should use solitary confinement only
when absolutely necessary and for the shortest
time possible. Furthermore, immigration
detention facilities should be prohibited without
exception from using isolation on vulnerable
populations, including those with serious mental

illnesses.*?



Conclusion and Resources

Solitary confinement is damaging to all prisoners
and detainees. Women can be particularly vulnerable
to the harms of solitary confinement. These harms
cannot be justified. Not only is solitary confinement
devastating to women, it hurts their children and can
undermine rehabilitation and women’s ability to return
to the community as productive citizens. Prisons,
jails, immigration detention facilities, and juvenile
detention facilities in the United States must cease
the unnecessary and harmful solitary confinement of
women.
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For more information and advocacy tools, visit the
following sites:

Unlock the Box
https://www.unlocktheboxcampaign.org/

Stop Solitary
https://www.aclu.org/other/stop-solitary-advocacy-
campaign-tools?redirect=stop-solitary-advocacy-
campaign-tools

Solitary Watch
https://solitarywatch.org/facts/

National Religious Campaign Against Torture
http://www.nrcat.org/torture-in-us-prisons



https://www.unlocktheboxcampaign.org/
https://www.aclu.org/other/stop-solitary-advocacy-campaign-tools?redirect=stop-solitary-advocacy-campaign-tools
https://www.aclu.org/other/stop-solitary-advocacy-campaign-tools?redirect=stop-solitary-advocacy-campaign-tools
https://www.aclu.org/other/stop-solitary-advocacy-campaign-tools?redirect=stop-solitary-advocacy-campaign-tools
https://solitarywatch.org/facts/
http://www.nrcat.org/torture-in-us-prisons
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1 Interview subjects were identified through outreach to prisoners’ rights
advocates, both those at the ACLU and others. A total of four interviews
were conducted: three with solitary confinement survivors and one
with alicensed clinical social worker who provided mental health care
to women in solitary confinement. Survivors were asked about their
personal experiences, how solitary confinement affected their mental
health, any effects from solitary confinement that remained even after
being released from incarceration, and anything else about solitary
confinement that they knew and wanted to share. The social worker was
asked, based on her professional experience and her research, to discuss
her perspective on the effects of solitary confinement on women, what
kinds of mental health care treatment women needed access to, and
what treatment was actually provided.

2 SeeInterim Report of the Special Rapporteur on Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, para. 60,
Solitary Confinement, 7 Oct. 2013, United Nations General Assembly
A/68/295, available at https://www.unodc.org/documents/justice-
and-prison-reform/SPECIAL_RAPPORTEUR_EN.pdf; c.f. G.A.
Res. 70/175, The United Nations Standard Minimum Rules for the
Treatment of Prisoners (the Nelson Mandela Rules) [hereinafter The
Mandela Rules] at Rule 43-44 (Dec. 17, 2015), available at https://
www.unodc.org/documents/justice-and-prison-reform/GA-
RESOLUTION/E_ebook.pdf.

3 See AMNESTY INTERNATIONAL, USA: THE EpGE oF ENDURANCE 40 (2012),
available at http://www.amnestyusa.org/sites/default/files/
edgeofendurancecaliforniareport.pdf (discussing research on
the harmful effects of solitary confinement) [hereinafter AMNESTY
INTERNATIONAL, USA: THE EDGE OF ENDURANCE].

4 See, e.g., Standards on Treatment of Prisoners, 2018 A.B.A. Skc.
Pus. Crim. JusT. Skc. 23-2.6, available at https://www.americanbar.
org/groups/criminal justice/publications/criminal justice
section_archive/crimjust_standards_treatmentprisoners/#23-2.6
[hereinafter ABA Standards]; The Mandela Rules, supra note 2 at Rule
45 (asserting that solitary confinement should only be used, if at all, as a
practice of last resort, used for brief periods).

5  SeeU.S. DEP’T OF JUSTICE, REPORT AND RECOMMENDATIONS CONCERNING THE
Usk or RestricTiveE Housing 99-100 (2016), available at https://www.
justice.gov/archives/dag/file/815551/download [hereinafter DOJ
REPORT].

6 SeeDavisv. Ayala, 135 S.Ct. 2187, 2210 (2015) (Kennedy, J., concurring).

7 Seedoane Martel, Telling the Story: A Study in the Segregation of Women
Prisoners, 28 Soc. Just. 196, 196-197 (2001) (giving an overview of the
literature on solitary confinement and finding almost no literature
on women in solitary confinement); Cherami Wichmann & Kelly
Taylor, Federally Sentenced Women in Administrative Segregation: A
Descriptive Analysis (2004) (first quantitative study on segregation
of federally sentenced women in Canada). While until now few have
focused on the plight of women in solitary confinement, the subject
haslately begun to receive more attention. In February 2014, Orange
Is the New Black author Piper Kerman gave oral testimony before
the Senate Judiciary Committee Subcommittee on the Constitution,
Civil Rights, and Human Rights. See Official Hearing Notice/Witness
List, Reassessing Solitary Confinement II: The Human Rights, Fiscal,
and Public Safety Consequences, Senate Judiciary Committee
Subcommittee on the Constitution, Civil Rights and Human Rights, Feb.
25,2014, available at https://www.judiciary.senate.gov/imo/media/
doc/02-25-14KermanTestimony.pdf [hereinafter Kerman Testimony].
Kerman’s testimony drew attention to the unique issues faced by
women in solitary confinement by telling the stories of individual
women, including those who spent long periods in solitary confinement
as punishment for minor infractions, and by noting the chilling effect
that the threat of isolation can have on women prisoners’ willingness to
report assaults and other abuses.

8  See Incarcerated Women and Girls, THE SENTENCING ProsEcT (May 10,
2018), available at https://www.sentencingproject.org/publications/
incarcerated-women-and-girls/ (providing information about growth in
incarcerated women’s population from 1980 to 2016).
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As discussed later, prisoners are nearly always housed according to
their sex as assigned at birth. “Women in prison” refers to individuals
housed in women’s facilities, which may include men who are
transgender, nonbinary people assigned female at birth, and other
gender nonconforming people. Transgender women housed in men’s
institutions are a particularly vulnerable group of women and will be
discussed separately in this report.

E. ANN CARSON, BUREAU OF JUST. STAT., PRISONERS IN 2014 16 Thl. 11
(2015), available at https://www.bjs.gov/content/pub/pdf/p14.pdf
[hereinafter PRISONERS IN 2014].

In the late 1970s, the rate of imprisonment for women was 10 per
100,000 in the state prison system, with 49 percent being sentenced for
violent crimes. NATASHA A. FROST ET AL., INST. 0N WOMEN & CRIM. JUST.,
Harp Hir: THE GROWTH IN THE IMPRISONMENT OF WOMEN 7, 10 (2006) (noting
imprisonment rate in 1977 and percent convicted of violent crimes in
1979). The imprisonment rate of women in 2014 was 65 per 100,000 and
has increased in recent years even as the rate of men imprisoned has
gone down. See PRISONERS IN 2014, supra note 10, at 7n.8. However, only
37 percent of women—compared to 54 percent of men—were sentenced
for violent offenses. Id. at 16. For an analysis of the ways in which the
war on drugs has resulted in higher incarceration rates of women for
drug crimes, see generally LENORA LAPIDUS ET AL., CAUGHT IN THE NET:

THE ImpacT oF DrRuG PoLiciEs oN WoMEN AND FamILIES (2005), available

at https://www.aclu.org/sites/default/files/images/asset_upload
file431 23513.pdf.

In 2004, 64.2 percent of mothers in prison reported living with their
minor children in the month prior to arrest or just prior to incarceration,
compared to 46.5 percent of fathers. Further, 41.7 percent of mothers
reported they were single parents in the month prior to arrest or

just prior to incarceration. Nearly 11 percent of mothers in custody
reported that their children were currently in foster care, compared to
2.2 percent of fathers. While 88.4 percent of fathers in prison reported
their children were being cared for by another parent, only 37 percent
of mothers in prison reported the same. LAUREN E. GLAZE & Laura M.
MARUSCHAK, BUREAU OF JUST. STAT., PARENTS IN PRISON AND THEIR MINOR
CHILDREN 2, 4, & 5 TBLS. 7 & 8 (2008), available at http://www.bjs.gov/
content/pub/pdf/pptme.pdf.

Report of the Special Rapporteur on Violence Against Women:
Addendum, {49, Mission to the United States of America, 6 June

2011, United Nations General Assembly A/HRC/17/26/Add.5,
available at http://www2.ohchr.org/english/bodies/hrcouncil/
docs/17session/A.HRC.17.26.Add.5_en.pdf [hereinafter Violence
Against Womenl]; Dorothy E. Roberts, Prison, Foster Care, and the
Systemic Punishment of Black Mothers, 59 UCLA L. REV. 1474, 1479-83
(2012), available at https://www.law.upenn.edu/cf/faculty/roberts1/
workingpapers/59UCLALRev1474(2012).pdf (describing how the
increasing number of incarcerated Black mothers is destroying “critical
family and community ties”).

GLAZE & MARUSCHAK, supra note 12, at 2.
Seeid.
Id. at5.

For an overview of how incarceration can lead to the termination of
parental rights—especially of mothers (the piece does not specifically
address transgender or gender nonconforming parents)—see Eli Hager
& Anna Flagg, How Incarcerated Parents Are Losing Their Children
Forever, The MarsHALL Prosect (Dec. 2, 2018), available at https://www.
themarshallproject.org/2018/12/03/how-incarcerated-parents-are-
losing-their-children-forever (noting that incarcerated parents who
have never been accused of child neglect or abuse are more likely to
have their rights terminated than non-incarcerated parents who have
physically or sexually assaulted their children). See also Adoption and
Safe Families Act of 1997, Pub. L. No. 105-89, 111 Stat. 2115 (codified
in scattered sections of 42 U.S.C.) (legislation incentivizing adoption
of children in foster care in the name of finding a permanent home);
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(2011), available at http://genderlawjustice.berkeley.edu/wp-content/
uploads/2011/04/Kennedy_macro4.pdf (describing and criticizing
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of ASFA leading to termination of parental rights of mothers who leave
their children in foster care due to incarceration).
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See Julie Smyth, Dual Punishment: Incarcerated Mothers and Their
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and-their-children/; Consequences for Families and Children in THE
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Enpine EXTREME ISOLATION IN NEVADA STATE PRISONS 31 (2017), available
athttps://www.aclunv.org/sites/default/files/aclunv_unlocking
solitary_confinement_report.pdf (Nevada); Solitary Confinement in
New York State: The Facts, HALT SoLITARY, http://nycaic.org/facts/
(last visited Feb. 25, 2019) (New York).
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The percentage of women in solitary confinement is lower than that

of men—approximately 1.1 percent of prisoners in women’s facilities
are held in solitary compared with 4.2 percent of men—see THE Ass'N
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