






















































































transgender inmates which are compliant with PREA; (3) $75,000.00 in damages for serious
psychological harm; (4) twenty diminution credits; and (5) other and further appropriate relief.

In response, Patuxent argued that I am without authority to recommend that disciplinary
action be taken against Sergeant Halsey or any other Patuxent employee, nor the authority to
order that certain policies be established. Patuxent relies on Maryland State Personnel and
Pensions Article, section 3-302, and argues that these decisions are the exclusive rights of
DPSCS and cannot be ordered by the OAH. As to damages, Patuxent argues that the Grievant
failed to establish that she suffered serious psychological harm as a result of her encounters at
Patuxent and that the medical report provided by the Grievant does not attribute the diagnosis of
Post-Traumatic Stress Disorder (PTSD) to her time spent at Patuxent. Nor has the Grievant
established sufficient proof of her damages to warrant an award of $75,000.00. Finally, Patuxent
argues that the Maryland Correctional Services Article, title 3, subtitle 7, does not provide for an
award of diminution credits in this case.

I agree with Patuxent that it would be inappropriate for me to recommend that any
specific disciplinary action be taken against Sergeant Halsey or any other Patuxent employee. It
is more appropriate for an internal disciplinary decision, such as this, to be made by the Secretary
of DPSCS after a complete investigation. Since Sergeant Halsey was the only individual that the
Grievant and Mr. Dietrich could specifically identify, I recommend that the Secretary of DPSCS
consider this proposed decision and determine what, if any, disciplinary action should be taken
against Sergeant Halsey. The Secretary of DPSCS is in a better position to fully consider
Sergeant Halsey’s employment history with the DPSCS as well as any mitigating circumstances.

I fully agree with the Grievant that Patuxent must promulgate comprehensive policies and

institute training regarding transgender inmates that comply with PREA. Such policies should
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provide guidance regarding: strip search procedure for transgender inmates; housing
determinations for transgender inmates; and appropriate interaction between correctional officers
and transgender inmates. I further propose that it should be mandatory for the correctional
officers of Patuxent, especially Sergeant Halsey, to attend training sessions on these policies. In
light of how the Grievant was treated and housed at Patuxent, such a remedy is essential. This
proposal would not just benefit subsequent transgender inmates, but would further benefit
Patuxent, ensuring that they remain compliant with PREA.

I agree with Patuxent that the Grievant failed to establish sufficient proof of her damages
to warrant an award of $75,000.00. Nevertheless, as highlighted above, the Grievant
successfully established that while she was housed at Patuxent she was routinely denied
recreation privileges, was victimized and humiliated by Patuxent’s employees, and was
inappropriately watched by correctional officers, constituting sexual assault through voyeurism.
Under these circumstances, the Grievant is entitled to some compensation for the humiliation and
sexual abuse she endured. However, I do not conclude that the Grievant has sustained her
burden to show that her requested remedy in the amount of $75,000.00 is reasonable. Although
the Grievant submitted a doctor’s report showing that she suffers from PTSD, there is no
indication that this diagnosis is affiliated with the events that occurred during her stay at
Patuxent. [Griev. Ex. 1] In fact, this diagnosis is dated August 13, 2014, which is more than four
months after the Grievant was released from Patuxent. I cannot speculate as the source of the
PTSD and thus I cannot associate this diagnosis with the events that occurred at Patuxent. After
carefully considering all of the evidence in this matter, [ conclude that an award in the amount of

$5,000.00 is reasonable and not excessive.
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Finally, the Grievant seeks twenty diminution credits in recognition of the fifty days she
was held in administrative segregation at Patuxent, after her mental health assessment was
complete. Iagree. Patuxent completed its mental health evaluation of the Grievant on
February 20, 2014, yet the Grievant was not transferred to another institution until April 11,
2014. Instead, the Grievant remained, inappropriately, in the administrative segregation unit at
Patuxent. As relief, I propose that the Grievant be awarded the appropriate number of
diminution credits she would have otherwise received, calculated from February 21, 2014
through April 11, 2014,

CONCLUSIONS OF LAW

I conclude as a matter of law as follows:

(1)  The Office of Administrative Hearings is authorized to hear this grievance. Md.
Code Ann., Corr. Servs. § 10-209 (2008);

(2)  The Prison Rape Elimination Act standards are applicable to Patuxent and all state
confinement facilities. 99 Md. Opp. Atty. Gen. 4 at 7 (January 28, 2014);

(3)  The strip search conducted by Patuxent on the Grievant was appropriate. COMAR
12.14.04.05 and 28 C.F.R. § 115.15(a)-(c), (¢) and (f) (2014);

(4)  The Grievant’s housing determination was not compliant with the applicable
regulations. 28 C.F.R. § 115.42(e) and (g) (2014); and 28 C.F.R. § 115.43(a)-(c) (2014);

(5)  The Grievant was denied access to recreational privileges. 28 C.F.R. § 115.43(b)
(2014);

{6)  The Grievant was not denied access to work related or educational opportunities,

visitation privileges, shower privileges, phone privileges, or medical privileges during her



confinement at Patuxent. 28 C.F.R. § 115.43(b) (2014); Sandin v. Conner, 515 U.S. 472, 483-84
(1995),

(N Patuxent failed to have a formal written policy regarding transgender inmates and
failed to train its employees in how to be compliant with the Prison Rape Elimination Act. 28
C.F.R. § 115.11 (2014);

(8)  Patuxent employees harassed and tormented the Grievant. 28 C.F.R. § 115.11
(2014); and

(9)  The Grievant was subject to sexual abuse through voyeurism of Patuxent
employees. 28 C.F.R. § 115.6 (2014).

PROPOSED ORDER

Having concluded that the grievance is meritorious in part, | PROPOSE that it be
GRANTED IN PART and RECOMMEND the following:

(1)  The Secretary of DPSCS should consider this proposed decision and determine
what, if any, disciplinary action should be taken against Sergeant Halsey;

(2)  Patuxent must promulgate comprehensive policies and institute mandatory
training regarding transgender inmates, in compliance with the Prison Rape Elimination Act.
These policies are to include guidance regarding: strip search procedures for transgender
inmates; housing determinations for transgender inmates; and appropriate interaction between
correctional officers and transgender inmates. Sergeant Halsey should be in attendance at these
training sessions;

(3)  DPSCS is to award the Grievant $5,000.00 for being denied recreation privileges,

being victimized and humiliated by Patuxent’s employees, and for being inappropriately watched
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in the shower facilities by correctional officers, constituting sexual abuse through voyeurism;
and

(49)  DPSCS is to award the Grievant the appropriate number of diminution credits she
would have otherwise received, calculated from February 21, 2014 through April 11, 2014.
enise Oakesfoer %
Administrative Law Judge

April 1. 2015
Date Decision Issued

DOS/fe
#154050
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NEON BROWN, DOC #421675, * BEFORE DENISE OAKES SHAFFER,

GRIEVANT * AN ADMINISTRATIVE LAW JUDGE
\ * OF THE MARYLAND OFFICE
PATUXENT INSTITUTION * OF ADMINISTRATIVE HEARINGS

* OAH No.: DPSC-IG0-002V-14-33232
* 1GO No.: 20141133
¥ * # * * * * * * * * * *
FILE EXHIBIT LIST
I incorporated the entire IGO file into the record, which contained the following documents:

IGO Ex. 1 = Grievance, received by the IGO on May 27, 2014, with the following attachments:

e Headquarters Appeal of Administrative Remedy Response, dated March 26,
2014
e Request for Administrative Remedy, dated February 19, 2014

IGO Ex. 2~ Prehearing Order, dated July 28, 2014

IGO Ex. 3~ Notice of Hearing, dated July 28, 2014

IGO Ex. 4 — Request for Postponement, received by the IGO on September 2, 2014
IGO Ex. 5—- Supplemental Prehearing Order, dated September 12, 2014

IGO Ex. 6 - Information packet sent from Patuxent to the IGO, with the following documents:
o Receipt of Warden’s Response, dated March 26, 2014
» Request for Administrative Remedy, dated February 19, 2014

IGO Ex. 7—- Email correspondence, dated September 12, 16, and 17, 2014, with the following
attachment:
e Request for Documents, Records, and Physical Evidence, dated September 16,

2014
IGO Ex. 8- Notice to Presiding [Administrative Law Judge], dated September 17, 2014

IGO Ex. 9~ Transmittal for Inmate Grievance Hearings (DPSCS-IGO), received by the OAH
on September 17, 2014



IGO Ex. 10 -

IGO Ex. 11 -
IGO Ex. 12 -

IGO Ex. 13 -

IGO Ex. 14 -

IGO Ex. 15 -

IGO Ex. 16 -

IGO Ex. 17 -

IGOEx. 18 -

IGO Ex. 19—

Request for Documents, Records, and Physical Evidence, received by the IGO on
September 18, 2014

OAH-IGO Postponement/Continued Case Form, dated September 23, 2014
Notice of Hearing, dated October 1, 2014

Request for Documents, Records, and Physical Evidence, received by the IGO on
October 6, 2014

Letter from Rebecca Simpson to the IGO, received by the IGO on October 24,
2014, with the following attachments:’

e Affidavit of Russell Dietrich, dated October 15, 2014

e Affidavit of William Thomas Foxwell, dated October 15, 2014

Email correspondence, dated November 10 and 12, 2014, with the following
attachments:

o Request for Presence of Witnesses, dated November 10, 2014

o Affidavit of William Thomas Foxwell, dated October 15, 2014

e Affidavit of Russell Dietrich, dated October 15, 2014

Request for Presence of Witnesses, received by the IGO on November 12, 2014,
with the following attachments:

e Affidavit of Russell Dietrich, dated October 15, 2014

o Affidavit of William Thomas Foxwell, dated October 15, 2014

Email from the IGO to Rebecca Simpson, dated November 13, 2014, with the
following attachment:
e Letter from the IGO to Rebecca Simpson, dated November 13, 2014

Transmittal for Inmate Grievance Hearings (DPSCS-IGO), received by the OAH
on November 19, 2014

Notice to Presiding [Administrative Law Judge], dated November 19, 2014

I admitted the following exhibits on Patuxent’s behalf:

Patux. Ex. 1 — Emergency Directive EmD.DOC.110.0026, effective April 30, 2009

Patux. Ex. 2 -

Handwritten tier notes, multiple entries

Patux. Ex. 3 — Inmate Telephone System Call Records, generated on November 13, 2014

? Attached to this exhibit, as well as IGO Ex. 15 and 186, is an Affidavit of William Thomas Foxwell. This Affidavit
is not admitted as evidence.
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I admitted the following exhibits on the Grievant’s behalf:

Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.

Ex.

1 = Summary of Psychological File, dated August 13, 2014

2 — Letter from the Grievant, dated February 12, 2014

3 — [Prison Rape Elimination Act] Intake Screening, dated February 27, 2014

4 — Email correspondence, dated various dates in February and March 2014

5 —~ Case Management Assignment Sheet, dated February 14, 2014

6 — Notice of Assignment to Administrative Segregation, dated February 4, 2014

7 — Email correspondence, dated February 4, 2014

8 — Waiver and Notification of Case Management Action, dated February 19, 2014
9 — Teaching plan, undated

10 — Transgender Inmates policy, reviewed October 2012

11A — Administrative Remedy Procedure Withdrawal Form, dated March 28, 2014
11B — Administrative Remedy Procedure Withdrawal Form, dated April 11, 2014
11C — Administrative Remedy Procedure Withdrawal Form, dated March 19, 2014
11D — Administrative Remedy Procedure Withdrawal Form, dated April 9, 2014
12 — Administrative Remedy Procedure Case Summary, dated March 19, 2014

13 — Request for a Formal Investigation, undated

14 — Not admitted

15 — Affidavit of Russell Dietrich, dated October 15, 2014

16 — Not admitted

17 — Grievant’s Medical Records from Patuxent



NEON BROWN, DOC # 421-675, ¥ BEFORE DENISE OAKES SHAFFER,

Grievant, * AN ADMINISTRATIVE LAW JUDGE
V. *  OF THE MARYLAND OFFICE
DEPARTMENT OF PUBLIC ¥ OF ADMINISTRATIVE HEARINGS
SAFETY AND CORRECTIONAL
SERVICES, * OAH NO.: DPSCS-IGO-002V-14-33232
Respondent. e IGO No.: 20141133
% * * * * * * * *

ORDER OF THE SECRETARY
In her grievance, Neon Brown (“the grievant”), who self-identifies as female,
alleges that Patuxent Institution (“Patuxent™) staff improperly discriminated against her.
Administrative Law Judge (“ALJ”) Denise Oakes Shaffer held hearings via video-
conference on September 23, 2014 and November 25, 2014. On April 1, 2015, the ALJ
issued a Proposed Decision. Based on her findings of fact (Proposed Decision at pages 6-
10), and her analysis of the law, the ALJ drew nine conclusions of law (Proposed
Decision at pages 32-33). The ALJ also issued a proposed order, in which she
recommends granting the following relief to the grievant:
(1) The Secretary of DPSCS should consider this proposed decision and
determine what, if any, disciplinary action should be taken against
Sergeant Halsey;
(2) Patuxent must promulgate comprehensive policies and institute
mandatory training regarding transgender inmates, in compliance
with the Prison Rape Elimination Act. These policies are to include

guidance regarding: strip search procedures for transgender inmates;
housing determinations for transgender inmates; and appropriate

RFCF“]'ED interaction between correctional officers and transgender inmates.
L
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Sergeant [Dawn] Halsey should be in attendance at these training
sessions;

(3)DPSCS is to award the Grievant $5,000.00 for being denied
recreational privileges, being victimized and humiliated by
Patuxent’s employees, and for being inappropriately watched in the
shower facilities by correctional officers, constituting sexual abuse
through voyeurism; and

(4) DPSCS is to award the Grievant the appropriate number of
diminution credits she would have otherwise received, calculated
from February 21, 2014 through April 11, 2014.

ALJ’s Proposed Decision at pages 33-34.

Based on an examination of the record in this case, including the grievance, the
testimony and evidence presented at the hearing before the ALJ, and the decision of the
ALJ, 1 adopt in full the first, second, and third recommendations made by the ALJ in her
Proposed Order;' I reject, however, the ALJ’s fourth recommendation, and 1 therefore
decline to direct the Division of Correction to award the grievant diminution credits for
the period from February 21, 2014 through April 11, 2014.

The award of diminution credits by the Division of Correction is controlled
entirely by statute. Md. Ann. Code, Correctional Services Article (“CS”), §§ 3-701, et

seq. By statute, the Division of Correction is authorized to award an inmate educational,

industrial, or special project credits only if the inmate has in fact earned these credits by

' With respect to the first recommendation, it appears to be too late for the appointing
authority to take any disciplinary action against Sergeant Halsey. See Md. Ann. Code,
State Personnel and Pensions Article, § 11-106(b) (requiring an appointing authority to
take disciplinary action against an employee within thirty days of learning of the
employee’s misconduct). [ will therefore direct the Warden of Patuxent to determine
whether there is some other action, short of discipline, and in addition to training, that
may be taken to ensure that Sergeant Halsey refrains from taunting and harassing inmates
in the future.



working, by going to school, or by participating in a special project. CS §§ 3-705
through 3-707. The record is clear that Patuxent does not offer programming to any
inmate housed at Patuxent. It is thus abundantly clear that the Grievant did not go to
school, work, or engage in a special project, while she was housed at Patuxent. The
Division of Correction therefore does not have the legal authority to award the Grievant
diminution credits for the period from February 21, 2014 through April 11, 2014.
Moreover, | find that the Grievant’s claim that she would have earned diminution credits
if she had been housed at a maintaining facility in the Division of Correction is entirely
speculative. Finally, I note that there is no indication in this record that the Grievant
remained at the Patuxent from February 21, 2014 to April 11, 2014, solely -- or even
partly -- because she self-identifies as a female.

Accordingly, for the foregoing reasons, the first three recommendations of the
ALJ’s Proposed Order are AFFIRMED, and the fourth recommendation of the ALJ’s

Proposed Order is REVERSED, as indicated\above.

SO ORDERED this

Dept. of Public Safety and Correctional Services





