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State Court Decisions 

Brown, (cont'd from page 64) 

prisoner Kenneth Brown's petition for a 
writ of habeas corpus, ordering the River­
side County Superior Court to appoint him 
counsel to (I) investigate the appropriate­
ness of DNA testing as to Brown's convic­
tion, and (2) filing a motion for DNA test­
ing, if counsel's investigation reveals that 
such testing would be appropriate under 
Penal Code § l40S(b)(I) . 

Brown claims his innocence, and that 
a DNA test will prove it. Under the law, 
he is entitled to appointment of counsel to 
make such a request, without first proving 
that his innocence will, in fact, be proven. 
The Riverside County Superior Court 
erred when it denied Brown's similar 
habeas petition to that court. 

NEW, MORE LENIENT 
PETTY-WITH-A-PRIOR LAW 

IS RETROACTIVE TO 
REDUCE FELONY TO 

MISDEMEANOR 

In re Bonny Hathaway (#) 
(unpublished) 2011 WL 5189114 

CA4(2) No. E054273 (November 2, 2011) 

Bonny Hathaway was convicted in May 
2010 of one count of Penal Code § 666, 
petty theft with a prior; she admitted a 
prior prison term enhancement. The court 
placed her on probation. In May 2011, she 
violated probation, and the court sen­
tenced her to two years, four months. 

In September 2010, the Legislature 
amended § 666 to require not one, but at 
least three priors, to invoke felony charges 
for the new offense. Hathaway filed a 
petition for writ of habeas corpus in the 
Court of Appeal, asking that she be given 
retroactive benefit of the new law. The 
state objected, on grounds that her case 
had become final in May 2010. The appel­
late court disagreed, noting that the trial 
court did not actually sentence Hathaway 
to state prison (and thus make her crime 
a felony) until after February 2011, when 
she violated probation. 

Hence, Hathaway was entitled to the 
benefit of the September 2010 amendment 
to § 666, since it was agreed she did not 
have three priors. Accordingly, the court 
of appeal granted her petition and ordered 
the San Bernardino Superior Court to 
vacate her felony conviction, enter the 
conviction as a misdemeanor, and reduce 
her sentence appropriately. 

Habeas corpus was appropriate in this 
instance, the Court observed, because 
Hathaway was already overdue for release 
under the new law, and an appeal would 
not be timely decided. 

PRISONER ENTITLED TO 
CONFIDENTIAL 

CORRESPONDENCE WITH 
DEPARTMENT OF 

VETERANS AFFAIRS 

In re Larnell Crosby (#) 
(unpublished) 2011 WL 5387634 

CA3 No. C067435 (November 9, 2011) 

After being denied his administrative 
appeal, and being denied relief in state 
superior court, High Desert State Prison 
prisoner Larnell Crosby filed a petition for 
writ of habeas corpus in the court of ap­
peal, seeking to have his correspondence 
with the Department of Veterans Affairs 
("DV A"), including its Office of General 
Counsel, treated as confidential ("legal") 
mail. The Court granted the petition, but 
did not additionally permit, as Crosby 
had asked, such confidential treatment 
for prisoner mail with a veteran's service 
organization ("VSO") of his choice. 

Prison rules for confidential mail are 
established in 15 CCR §§ 3142 and 3143. 
These regulations, however, are silent as 
to confidential correspondence with the 
DVA. Crosby claimed that his claim was 
governed not by the regulation, but by 
statute: Penal Code § 2601. § 2601(b) 
provides a statutory right to confidentially 
correspond "with any member of the State 
Bar or holder of public office." (ltal ics 
added.) Crosby further cites, 

"Persons and employees of persons 
with whom inmates may correspond 
confidentially and from whom 
inmates may receive confidential 
correspondence include: [<J[] (I) All 
state and federal elected officials 
[and] [<J[] (2) All state and federal 
officials appointed by the gover-
nor or the President of the United 
States." (Cal. Code Regs., tit. 15, § 
3141, subd. (c), italics added.) 

The Court noted that 

[t]he Secretary of Veterans Affairs is 
appointed by the President and heads 
the Department, and the General 
Counsel is likewise appointed by the 
President. (38 U.s.c. §§ 303, 311.) 
Thus, under the express language of 

the regulation, petitioner is entitled 
to confidentially correspond with 
employees of the Department. 

The attorney general complained that 
Crosby's requested relief was too broad. 

"Under [petitioner's] interpretation, 
the regulation would allow for him 
to communicate confidentially with 
an accounting clerk or the custodial 
staff because they are employed by 
the Department of Veterans Affairs." 
The Attorney General also broadly 
complains that petitioner's argument 
extends to field and regional offices 
of the Department. The Attorney 
General cites case law indicating 
deference is given to an administra­
tive agency's interpretation of the 
controlling authority. (See Calderon 
v. Anderson (1996) 45 Cal.AppAth 
607, 613.) The Attorney General 
suggests that petitioner's (and our) 
interpretation of the regulation is 
overbroad and, essentially, absurd. 

The Court was not persuaded. 

Whether the regulation applies to 
communications with janitors or 
other employees who perform an 
entirely collateral function uncon­
nected with the actual work of the 
Department is not before us. There 
is no assertion that petitioner's 
communications are with such 
employees. Given that the control­
ling language of the regulation is 
clear and unequivocal as applied to 
the limited facts presented, there 
is no need to imagine all the pos­
sible circumstances under which the 
language could be applied to reach a 
dubious outcome. Accordingly, we 
find meritorious petitioner's claim of 
a right to confidentially correspond 
with the Department. 

The ruling as to confidential correspon­
dence with VSOs went the other way. IS 
CCR § 3141(c)(9) permits such corre­
spondence with "a legitimate legal service 
organization," such as the ACLU and 
Prison Law Office. The Court thus looked 
into the legal status of VSOs. 

Regulations governing VSOs provide 
for the recognition of national, state, 
and regional or local organizations 
to assist veterans in pursuing their 
claims. (38 C.F.R. § 14.628 (2011).) 

Continued 011 page 66 
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Efstathiou, (cont'd from page 66) 

(3)); (3) "c1aim[ed]" to be such a 
member in late November 2009 when 
he returned to prison, leading to his 
placement in ASU; and (4) engaged 
in a "thorough discussion" with 
the Department's ICC in February 
2010 (at which the section 2933.6(a) 
amendment was the focus) , but did 
not disabuse the ICC of his continu­
ing active membership in the NLR. 

Accordingly, Efstathiou's petition was 
denied. 

In re Jason Lopez (#) 
(unpublished) 2011 WL 6329840 

CA3 No. C066644 (December 19,2011) 

]n a virtually identical case to Efsta­
thiou, the same panel of the Third District 
Court of Appeal reached the same conclu­
sion in the petition of Jason Lopez, also 
seeking protection against newly enacted 
Penal Code § 2933.6 as to validated gang 
members. Here, Lopez was, and remains, 
an announced member of the Northern 
Structure (NS) prison gang. He believed 
he should continue to earn ]5% credits 
after the effective date of § 2933.6, Janu­
ary 25, 2010. 

However, on January 28, 2010, Lopez 
was taken to Classification and told that he 
was now a validated NS member, which 
foreclosed his earning any future conduct 
credits. 

Lopez made similar lega] arguments to 
the Court regarding denial of due process 
and ex post facto violations. For the same 
reasons announced in the Efstathiou rul­
ing, the Court denied his petition. 

SANTA CLARA COUNTY 
SUPERIOR COURT GRANTS 
HABEAS RELIEF IN THREE 

LIFER PETITIONS 

In re Frank Bautista (#) 
Santa Clara County Superior Court No. 81643 

(December 9, 2011) 

Frank Bautista, down since 1981 on a 
second degree murder conviction, had 
been granted parole in 2009, which the 
Governor reversed. The 6th District 
Court of Appeal granted his petition, and 
ordered the Governor to reconsider Bau­
tista's case. The Governor reversed the 
Board again, citing an unusual reason : a 
pending investigation into confidential 

matters which could result in new in­
formation counseling against Bautista's 
parole. Importantly, the court noted, the 
Governor did not deny parole "because of 
a nexus between Petitioner's crime and the 
confidential information." 

] cannot allow Mr. Bautista to be 
released from prison until prison 
authorities have investigated these 
allegations and determined whether 
they are true and whether Bautista 
remains involved in these activities. 
The Board should consider the results 
of this investigation at Mr. Bautista's 
next parole hearing. 

Bautista took his complaint to the Santa 
Clara County Superior Court, arguing 
that absent any new evidence, the Gover­
nor impliedly admitted that there was no 
other sufficient evidence upon which to 
detain him. The court ordered the state 
to produce any new evidence as of August 
5, 2011. The state ignored that directive, 
which the court accepted as a concession 
that there "neither was, not will be, any 
further investigation and therefore there is 
no new evidence against Petitioner." 

Accordingly the court ordered the 
Board's grant reinstated and Bautista's 
"release on parole forthwith." Baustista is 
no longer listed in the CDC locator, and is 
presumably on parole. 

In re James Stevenson (#) 
Santa Clara County Superior Court No. 203910 

(December 9, 2011) 

James Stevenson was sentenced to life 
for a kidnap-robbery, where the asporta­
tion was so slight that the District At­
torney, at Stevenson's prior hearing, had 
admitted it barely met the minimum for a 
life offense. Nonetheless, the Board de­
nied Stevenson parole in 20] Ifor the stan­
dard reasons of the gravity of the offense, 
trivial motive and "moderate" risk ratings 
by the psychologist. [Note: Stevenson had 
another order from the superior court in 
April 2011, ordering a new parole hearing, 
but that order remains stayed by the Court 
of Appeal , pending its ruling. (H0368]3.) 
Presumably, the instant case comes not 
from a remanded hearing, but from a regu­
larly scheduled one.] 

As to the "moderate" risk, it was 
predicated solely on immutable historical 
factors. The superior court relied upon In 
re Lira (2011) ___ CaI.AppAth ___ for the 
conclusion that just as static facts of the 
crime may not suffice as reason to deny 

parole, absent a nexus to current behav­
ior, so, too, the static facts underlying a 
moderate risk assessment are not suffi­
cient, absent a nexus "probative of current 
dangerousness." 

The court next rejected the Board 
returning "to the [Lawrence-determined 
"unworkable"] Dannenberg approach 
of weighing factors against hypothetical 
minimum elements," noting that the fac­
tors enumerated in the Board's regulations 
are not reasons in and of themselves for 
denying parole, but only for guiding as­
sessment of public safety threat. 

Next, the court found that the Board's 
terminology "appropriate weight" - as­
cribed to an unsuitability factor - was 
inherently so vague so as to deny the court 
"meaningful appellate review." Find-
ing the motive of robbery "trivial" in a 
kidnap for robbery offense also missed the 
mark, and was disapproved by the court 
as "arbitrary and capricious." Similarly, 
the court found the Board's use of the 
terms "dispassionate" and "calculated" to 
be part of a standard script from a murder 
decision - and thus not giving Stevenson 
the individualized consideration that due 
process requires. 

The court flatly rejected the Board's 
decision because it was admittedly to the 
wrong legal standard. The Board had 
stated that the psychological report "does 
represent some evidence to this panel as 
to your current and unreasonable risk 
of danger to society." Of course, "some 
evidence" is the judicial review standard, 
not the executive (administrative) decision 
standard. 

Finally, the court didn't fall for the At­
torney General's legal argument as to how 
she would have decided Stevenson's parole 
suitability. 

However, this does not salvage the 
parole denial because in the review 
of broadly discretionary decisions 
due process requires examination of 
the reasoning given, not the result 
achieved .... ]t is fundamental and 
reversible error to use the wrong 
analytical approach to its duties. 

Because the Board did not employ 
the appropriate analytical framework 
in reaching its decision [citation], the 
petition is granted and the Board is 
directed to provide Petitioner with a 
new hearing, comporting with due 
process, within 100 days. 

Continued Oil page 68 
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Schermerhorn, (cont'd from page 68) 

with a "lack of insight" there appears 
to be an eager willingness to make 
adverse "credibility" ratings. 

The court expressed hope that the time 

is ripe "for the court of appeal to curtail 
the Board's unfettered subjective discre­
tion , and distill an objective standard, for 
thi s finding, too." 

Nonetheless, in reviewing the record 
for a "modicum" of evidence, found the 
Board's adverse credibility 

finding is sufficient to support the denial 
of parole. The court denied the petition 
on this ground, but left open Schermer­
horn's claim of ex post facto appl ication of 
Marsy's Law, until the California Supreme 
Court decides that issue in in re Vick 
(SI94129). 

I I LATE NEWS I I 

MURDER CONVICTIONS BASED ON LYING SNITCH OVERTURNED 

Last week the U.S. Supreme Court upheld a decision by the Ninth Circuit which reversed two murder convictions against 
Bobby Joe Maxwell, the so-called "skid-row stabber." 

The Ninth Circuit had determined that Maxwell's convictions were based primarily on ajailhouse informant's lies. The 
informant was Sidney Storch, who was at the center of a scandal involving false testimony that defense lawyers said helped 
convict 225 defendants. 

Predictably, Justices Samuel Alito and Antonin Scalia said they would have reversed the Ninth Circuit 's ruling. 

The State must give Maxwell a new trial or release him. Los Angeles County prosecutors did not immediately announce how 
they would proceed in light of the ruling. "The district attorney's office will evaluate it and announce a decision in the future," 
said a D.A. spokesperson. 

Shortly after the convictions were voided by the Ninth Circuit Court of Appeals in November, District Attorney Steve 
Cooley said that he and his staff had begun analyzing the decision and might re-try Maxwell. He claimed there was corrobo­
rating evidence, and suggested there could be some DNA available. 

Maxwell was accused of 10 killings of transients that took place between 1978 and 1979 in Los Angeles. Jurors convicted 
him of two, acquitted him of three and deadlocked on five of the charges. 

The Ninth Circuit said the two convictions were obtained through Storch by prosecutors who had little physical evidence and 
had failed to get usable eyewitness identifications in lineups. One murder witness who viewed a lineup with Maxwell in it was 
quoted as saying, "You've got everyone up there that doesn't look like him." 

The 9th Circuit focused on the false testimony of Storch and the prosecution's failure to disclose that the witness had made a 
secret deal with the prosecutor to win early release from his own prison sentence in return for his testimony. 
The appeals court said Storch would glean information about inmates' cases from news stories and then claim they had con­
fessed the details to him. (Storch died three years ago.) 

ABUSES OF VISITING PRIVILEGES 
Please Inform LSA of Staff's Abuse of Visiting 

From time to time CLN has been advised by inmates and their visitors about staff's abuse of inmates 
and visitors during visiting. The State Senate is investigating inmate visiting issues and will report on the 
subject; it has asked the Life Support Alliance (LSA) for input. 

If you have personally experienced some typically petty, stupid, and sometimes illegal actions by staff, 
either one-time occurrences or those that occur regularly at your institution, please take the time to write 
to LSA with particulars. Anything - from not being allowed to take documents into visiting, to clothing 
hassles, to punitive rules about when you can go to the bathroom, unnecessary apparel restrictions, made­
up "rules," inappropriate language or disrespect by staff, inappropriate time constraints, delays, or termina­
tions - let LSA know the details. LSA will provide this information to the Senate committee. 

Write to: Life Support Alliance 
P.O. Box 3103 
Rancho Cordova, CA 95741 
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CLN SUBSCRIPTIONS & SERVICES 

CLN will continue to provide up to three (3) copies of published and unpublished court decisions 
(state and federal), including those marked (#) in this issue. The fee is $10.00, or two books (20 
each) of first-class postage stamps (40 total). 

EFFECTIVE IMMEDIATELY CLN WILL NO LONGER PROVIDE COPIES 
OF THE MATERIALS LISTED ON THIS PAGE IN PREVIOUS ISSUES 

(manuals, booklets, legal papers, etc.). 

Prison libraries are required to include most of this. CLN has no staffing, cannot 
afford the cost of time, materials, and postage required, and can no longer deal with 

arbitrary mail and weight limits imposed by staff at various institutions. 

SUBSCRIPTIONS RATES 

Issues of CLN are mailed to subscribers. Rates are calculated to cover publication and mailing costs. 

One year (minimum of 6 issues) Rates: 
INMATES: $ 25.00 or 4 books (80) postage stamps. OTHERS: $90.00 

CLN will be mailed to prison law libraries requesting it, free of charge. 

Please include your complete mailing address, with ID number and housing. 
Please specify the issue with which you want your subscription to begin: 

(No.1, this issue, next issue, etc) 

BACK and/or ADDITIONAL ISSUES OF CLN 
Back CLN issues (numbers 1-41) and additional copies of any issue 

are available at a charge of $5.00 [20 postage stamps] 
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