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E-CIGARETTES IN
STATE PRISONS & JAILS

Frequently Asked Questions

4

People who become incarcerated have higher commercial
tobacco' use than the general public. Fifty eight percent of
people entering prison use tobacco products, and 90 percent of
them continue to use tobacco after their release.?

Prisons and jails can contribute to public health efforts to reduce tobacco use by providing
smoking cessation services and maintaining and enforcing comprehensive tobacco-free
policies.® This factsheet focuses on the current phenomenon of e-cigarette sales to people

incarcerated” in state prisons and jails.> It describes how correctional institutions regulate and
sell e-cigarettes, the types of e-cigarettes that prisons and jails market for sale to incarcerated
people, and health concerns related to e-cigarette use.
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Q: How many people are held in state prisons and jails?

A: The United States incarcerates more people than any other country in the world. On any
given day, an estimated 1,042,000 people are incarcerated in state prisons and 547,000 in
local jails.® State prisons hold people convicted of crimes and local jails generally hold people
awaiting trial or serving sentences less than one year long. The nature of local jails as sites

for pre-trial detention means that each year a staggering 10 million people in the U.S. are
admitted to jails.” Black, Latino and Native people are overrepresented in prisons as compared
with White people, and incarceration most heavily impacts the Black community. Black people
constitute 38 percent of the prison population, but just 13 percent of the total U.S. population.®

Q: How do prisons and jails regulate e-cigarettes?

A: Prison tobacco policies are set at the state level and by individual prisons. Depending

on the state, jail tobacco policies can be set at the state, municipal, or county-level, and by
individual jails. Strong tobacco policies for these settings can be worded to prohibit sales and/
or possession and use of all tobacco products, including e-cigarettes. For example, in Rhode
Island state prisons, “[n]o tobacco products and their accessories, or any ENDS [(electronic
nicotine delivery systems)] shall be stocked or sold by the inmate commissary.”® And in

South Dakota state prisons, “...the use or possession of unauthorized tobacco products and

all electronic cigarettes by offenders is prohibited on all DOC [Department of Corrections]
property.”° Both policies achieve essentially the same result of prohibiting the sale, possession,
and use of e-cigarettes by those who are incarcerated.

Q: How do prisons and jails sell e-cigarettes to incarcerated people
in jails and prisons?

A: The only way those incarcerated can lawfully obtain e-cigarettes is to buy them from

a correctional institution." E-cigarettes can be purchased from the prison commissary or
canteen using money deposited into an incarcerated person’s commissary account by a family
member or friend or with wages from an incarcerated person's prison job.”” For example, the
Pennsylvania Department of Corrections sells e-cigarettes ($5.37 plus tax each) through its
commissary to men housed in the general prison population.® Another system is for family and
friends to directly purchase e-cigarettes for an incarcerated person. For example, a Tennessee
county jail sells e-cigarettes ($10 each) separate from its general commissary through an
e-cigarette “vending machine” in its main lobby, where visitors can pay with cash or pay online
at Inmatesales.com.” The jail then provides the e-cigarettes to the incarcerated person.
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Q: How prevalent are e-cigarette sales within prisons and jails?

A: For decades, the general trend in tobacco control policies for prisons and jails has been
towards prohibiting sales of tobacco products to incarcerated people,” but e-cigarettes may
be altering this trend. Prison and jail tobacco policies first focused on reducing exposure to
secondhand smoke from cigarettes.”® Locally run jails adopted smoke-free policies before
state prisons, with more than half of jails (55 percent) prohibiting cigarette sales to inmates
by the late 1990s.” Unfortunately, jails have been at the forefront of selling e-cigarettes to
incarcerated people.” One company that sells an e-cigarette product primarily to jails claims
to have customers in thirty-three states.” A 2019 survey of Kansas jails found that 26 percent
of respondents sold e-cigarettes to inmates.?° In 2020, investigative journalists submitted
information requests to all of Kentucky's eighty jails, and fifty-three (86 percent) of the sixty-
one respondents sold e-cigarettes to inmates.”

In 2021, all fifty states and Puerto Rico had a tobacco policy for state prisons, and forty-

nine states and Puerto Rico did not permit cigarette smoking indoors.?2 While there are no
e-cigarette-specific national surveys of state prison policies, twenty states prohibit all tobacco
use indoors and outdoors on all state prison grounds by all inmates, staff, and visitors.?> One
state prison system that does permit e-cigarettes is Pennsylvania. In 2019, the Pennsylvania
Department of Corrections announced that all its facilities would be “tobacco free,” but that
“[bloth inmates and employees will be permitted to use DOC [Department of Corrections]-
approved disposable/non-refillable e-cigarettes in designated areas.”?* Interestingly, some
states that allow certain tobacco use within these settings may also prohibit e-cigarettes. For
example, Maine allows cigarette smoking in designated outdoor areas for people housed in
minimum or community security facilities, but expressly prohibits e-cigarettes.?

Q: How have e-cigarette products been marketed to prisons
and jails?

A: E-cigarette products sold to prisons and jails claim to be “designed specifically for
correctional facilities.”?® The products are one-time use, disposable, and non-refillable. They do
not contain any metal that could be used as a weapon. They also use low voltage batteries so
they cannot be used to start fires or to charge other devices. Companies selling these products
to correctional facilities often tout benefits such as improving “inmate morale,” generating
revenue for the facility, and reducing contraband.?”
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Q: Are these e-cigarette marketing claims evidence-based?

A: Many e-cigarette manufacturer marketing claims are not evidence-based. For instance,
despite the purported benefit of improving “inmate morale,” a wealth of research has
established that tobacco use worsens behavioral health outcomes,?® and various studies
debunk the myth that tobacco use lessens stress.?° Regarding the claim of reducing
contraband, in a study examining the impact of e-cigarettes in the Scottish prison system,
prison staff reported that the introduction of e-cigarettes “created some problems in prisons
similar to those previously caused by tobacco,” such as use of products outside designated
areas, “borrowing or trading e-cigarettes and potentially getting into debt,” and the misuse of
e-cigarettes to consume other drugs.® A 2015 review of contraband in prisons by the federal
Bureau of Justice also found that state correctional officials were concerned about e-cigarettes
because incarcerated people could “infus[e] drugs into the apparatus's liquid solution.”'
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Also, note that e-cigarettes cannot be legally sold in the U.S. to anyone under the age of 21.
Adult jails hold people 18 years of age and older. In 2020, 18 percent of people incarcerated in
U.S. jails were under 24 years old.3? This means that substantial numbers of young incarcerated
people cannot purchase e-cigarettes, and may be at heightened risk of predation when trying
to obtain e-cigarettes as contraband.

Q: What health and safety risks are associated with e-cigarette use?

A: The health risks of e-cigarettes to users and bystanders are not yet fully known. No
e-cigarette products sold in the U.S. are approved by the U.S. Food & Drug Administration as
tobacco cessation aids or as safer alternatives to cigarettes.> Rather than exploit and profit
from the nicotine addiction of people who are incarcerated, state prisons and jails could
provide these individuals with counseling services and nicotine replacement products to
support permanent cessation.3* Moreover, the availability of e-cigarettes in jails and prisons
could encourage those who have never used combustible cigarettes to use e-cigarettes, thus
resulting in new users becoming addicted to nicotine. To protect bystanders from exposure
to e-cigarette aerosols, the U.S. Office of the Surgeon General recommends prohibiting
e-cigarette use in enclosed areas.® These aerosols contain potentially harmful compounds,
including nicotine, volatile organic compounds, heavy metals, and ultrafine particulates.3®

In addition, the growing trend toward comprehensive smoke-free and tobacco-free grounds
policies helps ensure that individuals inside a facility or anywhere else on its premises are not
exposed to tobacco smoke or e-cigarette aerosols.”’

This publication was prepared by the Public Health Law Center at Mitchell Hamline School of Law, St. Paul,
Minnesota, and made possible by the financial support of the Robert Wood Johnson Foundation. The Public Health
Law Center provides information and legal technical assistance on issues related to public health. The Center does
not provide legal representation or advice. This document should not be considered legal advice.

Endnotes

1 The Public Health Law Center recognizes that traditional and commercial tobacco are different in the ways they are
planted, grown, harvested, and used. Traditional tobacco is and has been used in sacred ways by Indigenous commu-
nities and tribes for centuries, and the right to access tobacco for religious purposes while incarcerated has been upheld by
the courts. Comparatively, commercial tobacco is manufactured with chemical additives for recreational use and profit,
resulting in disease and death. For more information, visit http://www.keepitsacred.itcmi.org. When the word “tobacco”
is used throughout this document, a commercial context is implied and intended.

2 Karilves et al., Nine Years of Smoking Data from Incarcerated Men: A Call to Action for Tobacco Dependence Interventions, 29
PREVENTIVE MED. REP. 1(2022).
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