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|. EXECUTIVE SUMMARY

Introduction

his report explores the challenge of providing quality indigent defense services in Harris County

(Houston), Texas. For all jurisdictions, that challenge is to create and sustain an effective system that

fulfills the jurisdiction’s constitutional obligation, allows the fulfillment of each attorney’s ethical
obligation to each client, and ensures that punishment and rehabilitative resources are appropriately utilized.

The Harris County Public Defender (‘HCPD”) began operations in early 2011. In 2012, HCPD contracted
with the Justice Center for technical assistance and data analysis to assist in implementation and to evaluate the
effectiveness of the office. The Justice Center interacted continuously with the office, conducting data analyses
and reviewing processes to guide implementation. This report summarizes the collective knowledge generated
from that work.

The Justice Center set out to determine whether HCPD adds value to the criminal justice system of the
county. The answer is “yes.” The public defender adds significant value to the delivery of defense services
in Harris County in three key ways: (1) better defense case outcomes than assigned counsel; (2) previously
unavailable defense services such as training, mentoring, and advice; and, (3) defense participation in
discussion of systemic issues.

A blend between public and private delivery of services is recommended and exists in urban settings across
the country. (Harris County was the last major urban jurisdiction in the country to add a public defender.))

The demonstrated value added by the Harris County Public Defender is important for balance in a system that
historically has depended heavily on assigned counsel. With HCPD now fully operational, it handles only 6
percent of the county’s indigent defense trial-level cases.

The public defender model depends upon lawyers who justify their taxpayer salaries, but are not so busy
that they are unable to competently represent clients. In contrast, the assigned counsel system allows for
attorneys, without the accountability built into the public defender model, handling much higher caseloads
than those acceptable by non-binding national standards, and allows for much lower per-case costs. Outcome
analyses showed lower per-case costs were connected with poorer outcomes. The tension between quality and
cost is the key challenge for Harris County as well as other jurisdictions operating primarily with an assigned
counsel system.

Summary of Key Findings

The evaluation uses the American Bar Association’s (ABA) “Ten Principles of a Public Defense Delivery
System” and Texas statutes to frame the basic requirements, then explores case outcomes and systemic
contributions that demonstrate the committed and sustained professional presence of the defense function.
This approach was used with recognition that the evaluation of indigent defense is an ongoing, national
discussion.? For purposes of this summary, case outcome comparisons, measured by data analysis, are
featured first.
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Defining Positive Defense Outcomes

No Bill: a grand jury finding of no probable cause for a criminal charge brought by law enforcement.
Dismissal: the prosecution on its own motion ceasing pursuit of a criminal charge.

Charge Reduction: a plea bargain resulting in conviction of a less serious offense.

Acquittal: a finding of “not guilty” by a judge or jury.

Reversal: an appellate court’s rejection of a trial court result.

Finding: HCPD delivers better defense outcomes than assigned counsel for the cases studied in this evaluation.

According to the judges in the county and the lawyers in HCPD, Harris County has many capable lawyers
who accept court appointments. The statistical evaluation presented here is not directed at judging the work of
specific lawyers but instead at examining the aggregate impact of many lawyers—assigned, private, or public
defenders—on case outcomes. Moreover, due to limitations in available data and of statistical analysis, which
are common in this area, the results have to be interpreted carefully. With the limitations in the data that are
discussed in the report, the evaluation showed that public defender attorneys delivered better defense results
than assigned counsel attorneys for the cases studied here. This finding is generally consistent with several
other recent studies in other jurisdictions.” A sample of outcome comparisons from this evaluation follows:

B Misdemeanor dismissals were five times more likely for HCPD clients with mental health diagnoses than
for a matched group of similar defendants with assigned counsel.

B Felony HCPD counsel achieved a greater proportion of dismissals, deferred sentences, and acquittals, and
a smaller proportion of “guilty” outcomes, than assigned counsel. HCPD secured acquittals on all charges
at three times the rate of appointed and retained counsel.

B Felony HCPD counsel was far more likely to take their cases to trial than appointed counsel or retained
counsel. Once at trial, HCPD clients were more likely to get acquittals for all charges; 22 percent of
HCPD clients were found not guilty at trial.

B More investigation time spent by HCPD correlates with positive case outcomes—no bills or dismissals.
HCPD spent $534,174 for 3,950 cases (felony, misdemeanor, and juvenile) in a year, an average of $135
per case, compared to the assigned counsel system, in which the county spent $874,638 for 67,530 cases,
an average of $13 per case. More precisely, the average investigative expenditure for a felony assigned
counsel case is $34 and the average for a misdemeanor is 22 cents.

B Appointed counsel reduced charges for 23 percent of clients, which is more than HCPD and hired
attorneys, but appointed counsel also achieved the fewest dismissals (11 percent versus HCPD’s 17
percent and retained counsel’s 18 percent). This suggests that HCPD and retained counsel are more likely
to achieve dismissal of weak cases, where appointed counsel is more likely to plead them down.
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B HCPD appellate counsel had a 5 percent reversal rate (ratio of number of cases reversed to number of
cases heard), while the 1st and 14th Courts of Appeals (in which the Appellate Division practices)
average a 3 percent reversal rate in criminal cases (which includes cases outside of Harris County).

Finding: Assigned counsel system allows high caseloads.

Without regard to other workload that would make the problem worse, records show that the assigned
counsel systems for felonies, misdemeanors, and juvenile cases allow some attorneys to be assigned an
excessive number of cases. This finding, however, is qualified by the lack of information about actual
workload, or types of cases accepted, for assigned counsel.

B The felony assigned counsel system resulted in 45 percent of the cases (9,302 cases) being assigned in
excess of the National Advisory Commission (NAC) “standard” of 150 felonies per year.*

B The misdemeanor assigned counsel system resulted in the top 10 percent of attorneys receiving over
452 cases in a year (with an average of 632 and the highest at 952 cases). There were 32 attorneys who
received more than 400 cases, 6 of whom received more than 400 in one court, which exceeds the NAC
standard of 400 misdemeanors.

B In the juvenile assigned counsel system, one attorney accepted 525 cases in FY 2012. Twelve attorneys
had more than the NAC standard of 200 juvenile cases, with an average of 327 cases per attorney.

Finding: HCPD satisfies the ABA’s Ten Principles.

HCPD was developed and implemented with thoughtful and lengthy planning, utilizing the full talents of
the professional justice system team in Harris County to ensure that the system has the public and private
components that it needs. Workload is controlled, and there is sufficient salary parity with the prosecution
so the defense should not suffer for legal talent. HCPD has a supportive advisory board and a well-qualified
Chief Defender, suitable county office space and county support, qualified employees, and sound policies.
The office’s distribution of work supports the provision of counsel commensurate with experience and
training. HCPD has adopted the Texas State Bar’s Performance Guidelines for Non-Capital Criminal Defense
Representation as part of its employee performance standards and basis for evaluation, which is an important
indication of quality control

Finding: HCPD provides systemic value-added services.

The Texas Indigent Defense Commission grant that created HCPD sought a commitment to an office
that would be dedicated to raising the level of practice of criminal defense, and to improvements in the
justice system more generally. In addition to improving standards with better case outcomes, the public
defender’s office has been able to provide representation when systemic problems emerge; sponsor a variety
of continuing legal education opportunities to lawyers in the system; offer other forms of consultation and
assistance to the defense bar; and develop a federal grant-funded mentorship program for selected assigned
counsel. This more qualitative perspective on HCPD was supplemented by interviewing many of the judges
who refer cases to the office. The interviews yielded positive and even enthusiastic reports.
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Summary of Lessons Learned

Lesson: Workload control is key.

HCPD policy, and Harris County court administration practice in support of that policy, provides a
satisfactory basis for concluding that workload control is in place. This evaluation provided an opportunity to
more finely tune that concept. HCPD has maintained time data on their work and asked the Justice Center to
analyze workload in a fashion that provides useful information for the management of HCPD.

For example the analysis showed that the average felony case takes 6.5 hours of attorney time. More
importantly for planning purposes, a burglary case takes an average of 4.8 hours and a murder case takes an
average of 35.8 hours. An attorney could carry a caseload ranging from 38 cases alleging murder to 278 cases
alleging burglary. Based on this information, an analysis of each attorney caseload can be calculated, or a
hypothetical caseload devised. Below is an example of a caseload of 186 medium-time demand cases, which
is higher than the NAC standard of 150. The convention, in policy and practice, must shift from the “150-case
limit” to a “100-point workload,” which denotes a full workload of any variety of case types. The derivation of
point values and other details of workload analysis are explained in the workload section later in the report.

Number Case Weight/ Weighted Average Total
Offense Category of Points per c gl d Attorney Time Time in

Cases Case aseloa in Hours Hours
Aggravated Assault 35 .60 20.9 8 280
Aggravated Robbery 46 .56 25.8 7.5 347
Family Violence 56 38 21.1 5.1 284
Assault
Drug Sale 27 .39 10.7 5.3 143
Homicide 22 .98 216 13.2 290
Total 186 100 1,344

The key to sustaining quality defense work is to ensure that caseloads remain manageable. That has
been achieved in HCPD, with the cooperation of Harris County. The larger assigned counsel system does
not achieve this goal, in Harris County and arguably elsewhere in Texas. Improvements can be expected
with better record keeping by Harris County, and statewide with the impetus of H.B. 1318,° which provides a
mechanism to collect information on defense counsel.

Lesson: Quality of representation matters.

Competent and diligent representation demands more effort than minimal per-case or per-docket payment tends
to support. Anecdotal reports suggest that in many court-appointed cases, particularly misdemeanors, counsel reads
the offense report and takes a plea offer back to the client. Absent a glaring defect in the state’s case, the
attorney recommends, and the client usually accepts, the prosecutor’s offer. Simply calling a witness, or doing
some basic legal research, may make the difference between this result and a dismissal, further investigation,
or a better plea offer. Small acts of due diligence in defending a case can dramatically change results.
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Lesson: High volume cannot trump quality defense.

The nature of a large county justice system like the one in Harris County and similar counties in the
country is to be efficient in moving cases. This high-volume processing approach makes it even more
important to have a strong defense system. The overall outcome may not vary much for most cases, but for
some, the additional effort presented by a strong defense can have a significant impact. This study reflects the
higher level of cases dismissed for the public defender office and the higher utilization of investigators overall.
These statistical findings suggest that acts of due diligence in defending a case can dramatically change results.

Lesson: Evaluation of assigned counsel is needed.

In Harris County, and even within the Texas Indigent Defense Commission, there has been a marked
emphasis on evaluating public defenders, and very little focus on the workload or performance of the assigned
counsel system. This evaluation and others have demonstrated the efficacy of the public defender model for
providing meaningful, zealous performance of defense counsel. Assigned counsel is by far the predominant
model in Harris County, as it is generally in Texas. Statewide there were about 365,000 assigned counsel cases
last year compared to about 80,000 public defender cases.” This reality strongly suggests that assigned counsel
system performance should be subjected to comparable or greater evaluation effort. As stated by Professor
Lefstein (see text accompanying footnote 1): “When adequate oversight of assigned counsel programs is
lacking, the lawyers, in an effort to maximize their incomes, sometimes accept too many cases, because they
are poorly compensated on a per-case basis for their services.”

Lesson: Public defenders can provide effective specialization.

As demonstrated in this evaluation, the public defender office can bring specific, targeted expertise to
the table, such as representation of the mentally ill, successful appellate advocacy, advice to the criminal
bar on issues such as a conviction’s impact on immigration status, as well as the ability to help respond to
systemic issues. Harris County and HCPD should continue to maximize the benefit received from the existing
investment in legal expertise within their system.

Summary of Recommendations

The Justice Center evaluation leads to the following recommendations for HCPD:

B Continue to adjust the role of the office within the indigent defense system, ensuring that the county
receives the maximum benefit from the specialized defense presence that HCPD provides.

B Conduct periodic caseload analysis and evaluate each division’s caseload to determine if it should be modified.
B Develop 100-point workloads as the operative definition in agency policy.
B Improve efforts to quantify time spent on cases, with even greater attention to consistent and full reporting.

B After achieving more complete time records, recalculate the present analysis with full records.
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II. BACKGROUND

A. The Challenge of Indigent Defense

he right to counsel as guaranteed by the Sixth Amendment applies in serious cases, those in

which the State’s power to incarcerate is at stake.® The right is understood to mean a right to

reasonably effective assistance to the accused.” In an adversarial system of justice, fairness and
accuracy are served, and even depend upon, the opposition between prosecutors and defense counsel
requires sufficient resources and time to discharge their duties. All attorneys are required to provide
“‘competent and diligent” representation,’ to “zealously assert their client’s position” in their role as
advocates, and to hold “special responsibility for the quality of justice.”" Lawyers who cannot meet their
professional responsibility in an individual case are subject to discipline. If workload prevents a lawyer
from providing competent and diligent representation to existing clients, the lawyer has an obligation to
refuse additional cases.

Indigent Defense Models

The major types of publicly financed defense counsel representation are public defender systems, assigned counsel
programs, and contract attorneys. These systems of indigent defense are applied in a blended format throughout the
country, with some statewide public defender systems that still utilize contract or assigned counsel in conflict cases or
as a means of alleviating heavy caseloads. Other states have no centralized mechanism of public defense and employ
differing methods of indigent representation at the local level with some counties using public defenders and others
employing contract attorneys or assigned counsel.

“Public defender program” refers to salaried staff attorneys render criminal indigent defense services through a
public or private nonprofit organization or as direct government employees, like their prosecutorial counterparts.

“Assigned counsel” refers to appointment of private attorneys by the court under either an ad hoc structure where
private attorneys are appointed by judges on a case-by-case basis, or coordinated systems in which an administrator
oversees the appointment of counsel.

“Managed assigned counsel program” refers to a contractual agreement with a governmental entity, nonprofit
corporation, or bar association to provide management and oversight of assigned counsel, independent of the judiciary.

“Contract attorneys” refers to agreements with private attorneys or law firms to provide indigent defense services for
a specific dollar amount and time period.
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Professor Norm Lefstein,
“Justice Denied: America’s Continuing
Neglect of Our Constitutional
Right to Counsel”

The most well-trained and highly qualified lawyers
cannot provide “quality defense services” when they
have too many clients to represent, i.e., when their
“caseload” is excessively high. It is critical, moreover,
that in addition to caseload, an attorney's other
responsibilities (e.g., attendance at training programs,
administrative matters, etc.,) be considered in assessing
an attorney’s overall “work- load.” . . .

Although national annual caseload standards have

been cited for many years and both the ABA and the
American Council of Chief Defenders have indicated that
the numbers of cases in these standards should not be
exceeded, the determination of the numbers of cases
that a lawyer should undertake during the course of a
year must necessarily be a matter of assessment. . . .

The issue of workload is important not only to public
defenders but also to assigned counsel and to private
attorneys who provide services pursuant to contracts.

In the case of private attorneys, this should include
oversight of the extent of their private practice in order
to ensure that they have adequate time to devote to their
indigent cases.”

Indigent defense presents a challenge to these
ethical demands, historically as well as currently.
Criminal justice services represent significant costs
for counties and states, and subsidized defense
for the accused can be an unpopular component
of that expense. Regardless of the model, public
defense systems and their funders struggle to provide
sufficient resources so lawyers and their staffs
can meet caseload demands while satisfying their
professional responsibility to each client.!?

As described in Justice Denied,”® a landmark
report in the field, a litany of studies conveys “a grim
view of defense services in criminal and juvenile
cases, pointing out many problems in providing
counsel across the country, including inadequate
funding of defense systems as a whole; inadequate
compensation for assigned counsel; inadequate
funding of public defenders who are “treated like
stepchildren;” pressure to waive counsel on juveniles
and adult defendants; inconsistent indigency
standards; [etc.].”

Competent and diligent representation involves
more effort than minimal per-case or per-docket
payment tends to support. Anecdotal reports suggest
that in many court-appointed cases, particularly
misdemeanors, the assigned counsel reads the
offense report and takes a plea offer back to the
client. Absent some glaring defect in the state’s case,
the attorney recommends, and the client usually
accepts, the prosecutor’s offer. But offense reports
are written in the light most favorable to the State
and may not provide any insight to the reader. Simply
calling a witness, or doing some basic legal research,
make the difference between this typical result and a
dismissal, further investigation, or a better plea offer.
Small acts of due diligence in defending a case can
dramatically change results.
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The indigent defense system in each jurisdiction
must ensure that due diligence is not the exception
but the rule. Several well-established national
guidelines are designed to help jurisdictions
achieve that goal. In particular, the American Bar
Association (ABA) has generated two useful sets
of standards for the implementation and evaluation
of indigent defense. Their 2002 “Ten Principles of
a Public Defense Delivery System” is a set of brief
but powerful concepts,' that, in the words of the
ABA Standing Committee on Legal Aid and Indigent
Defendants, “constitute the fundamental criteria to be
met for a public defense delivery system to deliver
effective and efficient, high quality, ethical, conflict-
free representation to accused persons who cannot
afford to hire an attorney.”

The ABA’s 1990 “Standards for Providing Defense
Services” provide a more detailed framework for
constructing indigent defense systems and" the
National Legal Aid and Defender Association has
standards in many of the key operational areas of
indigent defense.!®

From a systemic perspective, strong indigent
defense is the first line of defense against abuses
in the justice system, a key component to the
actual effectiveness of the system, and essential
for maintaining the legitimacy of the judicial
process. In Harvard University’s Executive Session
on Public Defense, Dr. Tony Fabelo noted, “When
lawbreakers confront a fair justice system, they get
the message that the public values the law. When
lawbreakers confront an unfair justice system, they
get the message that the public values power and
privilege, instead of the law.” The challenge of
indigent defense is creating a cost effective and
legally effective system so that states can fulfill their
constitutional obligation, attorneys can fulfill their
ethical obligation to each client, and punishment and
rehabilitative resources are appropriately utilized.

The ABA Ten Principles
of a Public Defense Delivery System

1. The public defense function, including the selection,
funding, and payment of defense counsel is independent.

2. Where the caseload is sufficiently high, the public
defense delivery system consists of both a defender office
and the active participation of the private bar.

3. Clients are screened for eligibility, and defense
counsel is assigned and notified of appointment, as soon
as feasible after clients’ arrest, detention, or request for
counsel.

4. Defense counsel is provided sufficient time and a
confidential space within which to meet with the client.

5. Workload is controlled to permit the rendering of
quality representation.

6. Defense counsel’s ability, training, and experience
match the complexity of the case.

1. The same attorney continuously represents the client
until completion of the case.

8. There is parity between defense counsel and the
prosecution with respect to resources, and defense
counsel is included as an equal partner in the justice
system.

9. Defense counsel is provided with and required to
attend continuing legal education.

10. Defense counsel is supervised and systematically
reviewed for quality and efficiency according to nationally
and locally adopted standards.
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B. The Texas Response

Texas is both large and highly subdivided, with 254 counties, by far the most in the country (Georgia at
second has 159%); 4506 district courts with felony jurisdiction; 237 county courts at law, with misdemeanor
(and sometimes felony) jurisdiction; and 819 justices of the peace (judicial officers who are not necessarily
lawyers and are often involved in the appointment-of-counsel stage of criminal proceedings).** The state’s
district court map requires five images to depict the overlapping layers of district court jurisdiction, as

shown in Figure 1.2

Figure 1: Texas District Courts, January 2012
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Texas’s complex, decentralized government and justice system was designed to discourage the
accumulation of power. This approach results in numerous elected officials at every level, for every branch,
and shaped the state’s unstructured approach to indigent defense. While prosecution was organized and
funded under one or two elected officials at the county level, criminal defense was scattered and ad hoc.
Each county, even each judge, could have its own method for admonishing the accused, determining
indigence, appointing and paying counsel, and setting expectations (spoken and unspoken) about the
system. In a state with partisan elections for the bench, and little or no accountability for handling indigent
defense appointments, this created a risk of cronyism and its corollary, a lack of sufficient independence
from the judge by defense counsel. These characteristics meant a weak indigent defense system, and in the
late 1980s and mid-1990s,* after major newspaper stories documenting cronyism with the appointment of
counsel, more attention was brought to these deficiencies. In addition, Texas Appleseed, a legal advocacy
organization, made indigent defense reforms one of its goals and issued a report clearly analyzing the

shortcoming of the structure at the time.*
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Texas Appleseed’s December 2000 Findings

= Texas counties are not accountable for the quality or structure of their indigent defense systems.

* In most of Texas’s county indigent defense systems, there are few mechanisms to guarantee that
defense lawyers are consistently held accountable for the quality of representation they provide to
indigent defendants.

*  Lack of consistency and accountability result in wide and unjustifiable disparities in the treatment
received by indigent defendants and their defense counsel, from county to county and court to court.

* The wide and uncontrolled discretion given to judges over attorney selection and compensation at the
very least creates the potential for conflicts of interest and the appearance of conflicts of interest.

*  The majority of judges we spoke with firmly believe that judges should have the exclusive authority to
select attorneys for appointment to individual cases and to determine their compensation.

In the late 1990s, the Texas legislature began to consider providing some degree of state support and
guidance to the localized implementation of indigent defense. In 1999, the 76th legislature passed the first
version of a Fair Defense Act (FDA). Then-Governor George W. Bush vetoed the bill when trial judges
objected to the proposed standards and changes in the mechanism for appointment of counsel.” With the
added impetus of Texas Appleseed’s 2000 study, Senator Rodney Ellis, whose district is predominantly in
Harris County, achieved greater consensus and led the passage of a revised version of the FDA in 2001.

It was signed by Governor Rick Perry, and became effective January 2002. The legislation provided a
blueprint for meaningful interaction between state and local government through the creation of a state
body to administer statewide appropriations and policies. The FDA established the Texas Task Force on
Indigent Defense as a permanent standing committee of the Texas Judicial Council, staffed as a component
of the Office of Court Administration, and charged with providing grant funding, technical assistance,

and online resources to assist counties to maintain, establish, and develop cost-effective indigent defense
systems. In 2011, the Texas Indigent Defense Commission (TIDC) succeeded TFID as a more independent
and permanent body.” TIDC has been a successful program, with a number of accomplishments since the
passage of the Fair Defense Act.”
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Texas Indigent Defense Commission Accomplishments
* Increased the number of full-time public defender offices from 7 to 19.

*  Expanded the number of counties being served by some form of public defender office from 7 to more than 155,
spanning all 9 administrative judicial regions.

*  Added 79 new defense-related programs—ranging from direct client services to technology initiatives—that were
created through Commission funding.

*  Provided stakeholders across the state with vital resources including: model forms, plans and plan templates;
presentations and trainings to more than 15,000 people; and an interactive and integrative website that counties use
to report indigent defense data to the Commission, and that acts as a resource to legislators, the public, and the media
by providing detailed county-specific indigent defense data.

TIDC has been cognizant of the national conversation on indigent defense, and interested in developing
public defender offices as a targeted policy to supplement and improve local defense services in Texas. When
the FDA was enacted in 2001, Texas had seven public defender offices.® By 2012, following discretionary
grant support from TIDC, Harris County’s (Houston) was one of 19 public defender offices and 3 managed
assigned counsel systems in the state.”” With TIDC's assistance, a regional capital defender office has provided
counties with a new option for improving financial predictability as well as quality of defense in capital
cases.® In 2008, TIDC issued a Blueprint for Creating a Public Defender Office in Texas, articulating the case
for the public defender model.*

C. The Harris County System

In 2012, Harris County had a population of 4,253,700, which makes it larger than 24 states. It is
the largest county in Texas, and is the third largest county in the nation. With 16 percent of the state’s
population, Harris County is disproportionately represented in new prison commitments (17 percent) and
state jail commitments (26 percent).” The county’s criminal justice policies and outputs have historically
had a disproportionate impact on state criminal justice, with the highest proportion among large counties of
offenders sent to prison.*

The system also places a premium on efficiency. In a report developed for the Harris County
Commissioners Court in 2009 by the Justice Management Institute, the county’s criminal justice system was
described thus: “Highly efficient front-end case processing.... We know of no other urban criminal justice
system that handles the early stages of cases more efficiently.”” During FY 2012 approximately 126,000
cases were added to court dockets, including 44,053 felonies, 72,102 misdemeanors, and 9,722 juvenile
cases.*® Almost 71,500 cases involved the appointment of counsel to indigent defendants. Most Harris County
defendants (57 percent overall) were indigent and require appointed counsel.”
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The “Wheel” System

The Code of Criminal Procedure specifies that counties may use a rotation system (also known as a “wheel”
system) for appointing counsel. In Texas, the law is structured to make this the default method for selecting
appointed counsel. This means that unless officials take the extra steps required to establish a public

defender system or some other alternative system, they must appoint counsel in accordance with the Code

of Criminal Procedure’s rotation specifications. Under a rotation system, as outlined in Article 26.04, Code of
Criminal Procedure, attorneys are appointed to cases in rotating order from one or more countywide qualified
appointment lists that are created by the district judges and/or the statutory county court judges in the county.

Harris County relies primarily on appointments from the “wheel” of eligible attorneys to provide counsel
for indigents, in an “assigned counsel” system. The county spent over $30 million on assigned counsel in
FY 2012, with 25 percent of that cost, or $7,587,766, supporting HCPD. Also out of the total $30.2 million
expenditure in 2012, $12.5 million went for felony attorney payments and another $835,431 for investigation
and experts in felony cases. Misdemeanor attorney payments totaled about $3 million, with about $7,976
spent, total, for investigation in all misdemeanor cases, just under three tenths of one percent of total.*

Harris County pays less per case than other urban counties in the state, particularly for misdemeanors,
where the payout per case is about two-thirds of the large county average. Table 1 shows cost per case by
urban county in Texas. This is not a new observation: in 2000, the TFID reported that the per-case payment
range for felony cases among the top 10 counties was a low of $394 in Harris County, up to $1,170 in Collin
County; misdemeanor pay per case ranged from $63 in Harris County up to $407 in Collin County.*

Table 1: Per-Case Indigent Defense Payouts in Urban Counties, FY 2012

Felony Misdemeanor Juvenile Pogt(;[la;ion
Harris $550 $84 $295 4,092,459
Dallas $604 $150 $555 2,368,139
Tarrant $766 $218 $235 1,809,034
Bexar $628 $140 $307 1,714,773
Travis $458 $158 $1,096 1,024,266
Average $599 $134 $322

Source: Texas Indigent Defense Commission Reports

Figure 2 shows the number of cases that were paid in the Harris County felony assigned counsel
system, for 255 attorneys and 20,847 cases, with a demarcation showing the National Advisory Committee
(“NAC”) standard of 150 cases.* Almost half (45 percent) are cases represented by an attorney with over
150 felony cases assigned to him or her, not accounting for any other case assignments (e.g., misdemeanor)
in Harris County, or in other counties, or any retained work. But it is important to note that, as this report
demonstrates by analyzing HCPD’s actual workload, having a caseload in excess of the NAC standard is not
conclusive evidence of being overworked; rather it depends, quite significantly, on the type of cases. With
the county data currently available, it is not possible to analyze actual workload of assigned counsel.
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Figure 2: Proportion of Cases Represented by Attorneys Above and Below the NAC Standard

45% of Cases
(9,302 Cases)

Represented by 45 Attorneys
150 Cases with Caseloads over 150

NAC Standard for Felony Cases

55% of Cases
(11,545 Cases)

Represented by 210 Attorneys
with Caseloads under 150

Source: Harris County Auditor

In the misdemeanor assigned counsel system, the top 10 percent of attorneys were assigned over 452
cases in a year (with an average of 632 and the highest at 952 cases), and the next 10 percent of attorneys
were assigned from 256 to 452 cases annually. There were 32 attorneys who received more than 400
cases—0 of whom received more than 400 in one court—exceeding the NAC standard of 400 misdemeanors.

In the juvenile assigned counsel system, one attorney accepted 524 cases in FY 2012. Twelve attorneys
had more than the NAC standard of 200 juvenile cases, with an average of 327 cases per attorney. TIDC’s
review in 2012 found that, in one district court, “the top 10 percent™ of recipient attorneys received 4.3 times
their representative share of cases,” and that from all three district courts handling juvenile cases, “[olne
attorney carried an appointed caseload that exceeded four times the NAC recommendations.”?

The appointed counsel system in Harris County has been the subject of scrutiny and criticism in the
media in 2007% and 2012.* As recently as the spring of 2013, TIDC received a complaint about the assigned
counsel system in the county.”
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IIl. THE HARRIS COUNTY PUBLIC DEFENDER

A. Creation

he creation of HCPD was the result of a well-planned process and the efforts of a mature county justice

system with many talented players.”® Beginning in late 2007, members of the defense bar had begun

to pursue the creation of a public defender, eventually working with the judiciary and the organized
criminal bar (a collaboration not without controversy), the director of TIDC, and Harris County State Senator
Rodney Ellis. The Harris County Director of Budget Management Services was persuaded of the need to study
the issue and on April 8, 2008, the Harris County Commissioners Court voted unanimously to conduct a
study on establishing a public defender office. Three study teams were formed, one for the Criminal District
Courts, one for the County Criminal Courts, and one for the Juvenile Courts. By the spring of 2009, each
study team had formulated a public defender’s model, which was formally submitted to Commissioners Court
for review in September 2009. At the mid-year Budget Review in September 2009, Commissioners Court
approved the concept of a Public Defender Office and forwarded the matter to the newly created Criminal
Justice Coordinating Council to address implementation issues. At the October 9, 2009 Coordinating Council
meeting, the Chair of the Coordinating Council (Commissioner El Franco Lee) created a Public Defender Office
Workgroup (co-chaired by Commissioner Lee and then-Commissioner (now State Senator) Sylvia Garcia).

Harris County received a $4.2 million grant from TIDC to establish the office. State grant funds covered 100
percent of HCPD’s operating budget in 2011, while the county provided suitable office space and equipment.
Accepting the grant to start HCPD in September 2010, the Commissioners Court appointed 15 members to
serve on the Harris County Public Defender Board, and charged them with recommending the selection of a
Chief Defender and monitoring the office’s progress. On November 9, 2010, the Commissioners Court hired
Alexander Bunin as the Chief Defender,” on the recommendation of the Public Defender Board, and based on
interviews conducted on October 19, 2010. Chief Bunin began work on December 6, 2010.
Figure 3 shows the history of HCPD starting with the decision to create the office in September 2010,

and the actual timeline for various divisions becoming operational. All divisions became fully operational by
December 1, 2011.

Figure 3: Timeline of Public Defender Office Operations

Sep 1,2010 Feb 1,2011
Harris County Misdemeanor
Conlmcijszionfersc Coutr; (Mental Health) & Oct 1, 2011
created Harris Coun! ; )
Public Defender's Office (Felony/,\h';i‘::!I:tJeuvenile) Eviomcaptal)
Nov 9, 2010 . i appointments begin
Board hired HE G Dec 1, 2011
Chief Public Defender Juvénile
Alex Bunin

appointments begin

Oct 19, 2010
Interviews for
Chief Public Jan 31, 2011
Defender Harris County
Public Defender
opened
Sep 1, 2010 Dec 6, 2010
Creation of 15 Member First day for 1/1/2011 - 12/31/2011
Harris County Chief Public TIDC grant funding at 100% for 2011
Public Defender Board Defender
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B. Structure

HCPD’s office has administrative staff and four operational divisions—Mental Health, Appellate, Felony, and
Juvenile. The Mental Health Division (MHD) is designed to provide specialized defense services to mentally ill
defendants in misdemeanor cases, with attorneys supported by social workers that connect defendants with
mental health services and can research their cases for mitigation purposes. MHD attorneys have specialized
training in mental health law and have demonstrated aptitude and experience working with individuals with
serious mental illnesses. The division has a chief (“Special Counsel”), four attorneys, three social workers and
an investigator. It is staffed to handle 1,400 cases (350 per attorney). It is important to note that the Harris
County Jail processes over 10,000 defendants a year that fit some mental health need criteria.*®

The Appellate Division includes a chief and 10 attorneys. It is staffed to handle 275 cases (25 per attorney),
but the division had 206 cases assigned in FY 2012. The Felony (“Trial Bureau”) Division has 12 attorneys
including the division chief, and 3 investigators. The caseload cap is 150 cases per attorney per year, with
a goal of 30-35 cases open at any given time. With the Division Chief carrying a caseload, the office can
handle about 1,700 cases annually across as many of the criminal district courts that participate. The Juvenile
Division represents indigent youth facing charges in juvenile court and has one investigator and eight attorneys
including the division chief. The chief has a 10-percent reduction in a full caseload for each lawyer supervised,
so the entire caseload is 1,040 per year.

Figure 4 shows the current staffing pattern for each division of HCPD.

Figure 4: HCPD Organizational Structure

Chief Public Defender
Mental Health Division Felony Trial Division Appellate Division Juvenile Division Administration
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C. Cost

As previously noted, Harris County received a $4.2 million grant from TIDC to establish the office. These
funds are reduced progressively each year, with Harris County covering the non-grant funded portion, until
the county fully funds the office, beginning October 1, 2014. In total, the office will receive $14.3 million in
grant funds over four years with a county match of $15.2 million. The total yearly operational budget of the
office, fully staffed, is estimated to be $8.1 million for FY 2013.
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“Cost per case” is an inevitable derivation of overall expenditure and total cases, but is not actually used
as a management tool for either the Harris County assigned counsel or public defender systems. The assigned
counsel system generally pays attorneys based on dockets, not per case; so, for example, appointed counsel
for a week in misdemeanor court would be paid $250 per day for a total of $1,250 in a week, for handling a
variable docket each day. If that week’s work involved 17 cases, the payment per case would be about $73.50;
for 14 cases the payment per case would be close to $90. Overall cost per case is not employed as a basis for
compensation, but is calculable by virtue of TIDC Indigent Defense Expenditure Reports.

Table 2 shows the total number of indigent cases, cases handled by the public defender, proportion of cases
handled by the public defender, and “cost per case” calculated for the assigned counsel plus contract counsel,”
and public defender parts of the system, by case type. At the rates paid in Harris County, assigned/contract
counsel is cheaper per case for all categories except appellate.

Table 2: Indigent Cases, Percentage Public Defender and Cost Per Case Comparison

Harris Proportion Assigned
Indigent County P and PD Cost/
. Represent

Cases Public ed by PD Contract Case

Defender y Cost/Case
Misdemeanor 36,994 1,465 4% $84 $668
Juvenile 7,874 451 6% $295 $2,606
Felony 26,612 2,034 8% $550 $944
Appellate 387 206 53% $9,069 $8,454
Total 71,867 4,156 6% $299 $1,399

Source: Texas Indigent Defense Commission

This comparison across systems is complicated by several factors including differing complexity of
cases, differences in overhead, and differing outcomes. Differing complexity of cases is a particular factor
in the misdemeanor comparison. As noted above, the Mental Health Division of HCPD provides specialized
defense services to mentally ill misdemeanor defendants. Misdemeanor assigned counsel are among the least
experienced lawyers in practice in the county, as evidenced by the differing qualifications for appointment in
the district courts and county courts.”

Table 3 shows the number and percent of case types assigned to HCPD, and not assigned to HCPD, for the
life of the Felony Division. HCPD is receiving proportionately more cases of aggravated assault, aggravated
robbery, burglary, murder, and sexual assault of a child, and proportionately less theft, DWI, and drug
possession.
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Table 3: Comparison of Case Types Assigned to HCPD and Remaining Harris County Distribution, Oct. 2011 - July 2013

Proportion
HCPD Nel‘flva?::e(?ozi:ﬁd in Repre:ented by
y HCPD
Aggravated Assault 435 6,159 7%
Aggravated Robbery 354 3,543 10%
Auto Theft 0 1,092 0%
Burglary 336 4,108 8%
Drug Possession 726 14,068 5%
Drug Sale 239 4,009 6%
DWI 136 2,687 5%
Family Violence Assault 210 3,422 6%
Homicide 12 117 10%
Murder 53 281 19%
Other 943 14,485 7%
Sexual Assault Child 175 1,525 1%
Sexual Asssault Adult 55 868 6%
Theft 440 9,042 5%
Total 4,114 65,406 6%

HCPD costs also include a relatively heavy overhead burden. For example, of the $1,105 cost per case for
misdemeanors, approximately $270 is for overhead costs. The assigned counsel system has unknown county
overhead, including the costs of scheduling counsel for dockets, determining indigence, assigning counsel, and
the administration of payments to attorneys. Overhead for individual assigned counsel is also unknown.

The next part of this evaluation details the Justice Center’s analysis of defense outcomes by type of counsel.
Consistent with several other recent studies, public defender outcomes are better than those for assigned
counsel. Experienced lawyers in an office with controlled caseloads perform better than a collection of private
attorneys of varying experience, some of whom make their living on high-volume assignments.

The comparison raises the key question, whether the cost of private assigned counsel may be too low to
reliably provide the level of service to clients needed to meet acceptable standards of defense. Harris County
has a low proportion of cases found indigent and entitled to appointed counsel compared to the other urban
areas in Texas, and pays quite a bit less per appointed case than other urban counties™ in the state. A very
small proportion of assigned counsel cost is spent on investigation in Harris County, markedly lower than in
other urban counties. The assigned counsel system is designed for judges to have access to attorneys in their
courtrooms and to allow a high volume of cases to be cleared quickly.

There is no doubting the good intentions of those who operate the system, and it does have the ability
to compensate counsel for cases that are not quickly pled. But, the information at hand points to a system
that produces guilty pleas quickly, rather than a system that rewards small acts of due diligence for better
outcomes. The public defender model appears better designed to achieve that goal.
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It is also apparent that public defender cost per case can be decreased, and the overall quality of justice
increased, by adding more attorneys and assigning more cases to HCPD. There is evidently judicial appetite
for expansion of the mental health division, and there is very likely to be ample caseload involving more
clients who are mentally ill. The Harris County jail reportedly booked over 10,400 defendants in the previous
year with a “special needs sheet,” meaning a mental health issue** Building up the office to absorb more of
the caseload would better utilize the infrastructure and overhead already invested, and continue to lift up the
practice of criminal defense overall.

The Justice Center assumes that HCPD will always receive a relatively small portion of the total
appointments, but the office can and should have a disproportionately large and positive effect on indigent
defense in Harris County because cases are fully investigated and litigated. That practice can be transferred to
assigned counsel through training by HCPD, and observation of the success of their work. The office can have
a substantial institutional effect upon changes to indigent defense that were not previously represented, and
foster greater confidence within the criminal justice system and the community at large.
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IV. EVALUATION

A. Independence

The public defense function, including the selection, funding, and payment of defense counsel is independent.
(ABA Principle 1)

he point of this principle is to counteract “the phenomena of public defenders being pressured by

members of the courtroom workgroup to emphasize rapid case processing over vigorous criminal

defense.”* As stated by Barry Mahoney of the Justice Management Institute in a 2009 memo to the
Harris County Criminal Justice Coordinating Council, “Defense attorneys who must keep watch over their
shoulder, worried that their zealous advocacy may affect funding for their cases or the likelihood of future
appointments, cannot be considered independent.””

The Harris County Public Defender Board has convened nine times since the inception of HCPD. The
meeting minutes, reports provided by the staff to the board, and interviews with board members reflect an
engaged and supportive group. They also suggest that the Board and Chief Defender Bunin understand the
principle of independence and are willing to assert the independence of the office. In a significant example,
Chief Bunin secured the support of the county for a grant application to the Department of Justice, discussed
below. The perceptions of opposing appellate counsel in the District Attorney’s Office, interviewed by the
Justice Center, also confirm that HCPD lawyers are not timid about asserting strong positions on behalf of their
clients. HCPD outcome data and individual case successes, described below, also speak to independence as
well as competence.

There is an additional, state-law element to this dimension, which has to do with the structure of the
public defender part of the indigent defense system. In this case, the standards are based on articles 26.044
and 26.045, Texas Code of Criminal Procedure, which call for a public defender office that meets particular
criteria. HCPD was established in close coordination with TIDC and in conformity with these statutory criteria,
but one discrepancy with national ideals bears noting. Neither the statute nor the actual composition of the
Board comport with the National Study Commission’s “Guidelines for the Legal Defense Systems in the United
States,” Section 2.10.° That guideline calls for greater independence, with a majority of the board to consist of
practicing attorneys, and not include judges, prosecutors, or law enforcement officials.

B. Balanced Defense Delivery

“Where the caseload is sufficiently high, the public defense delivery system consists of both an assigned counsel or
defender office and the active participation of the private bar.” (ABA Principle 2)

Until the creation of HCPD, almost 75,000 Harris County indigent defense cases were handled exclusively
by appointed counsel from the private bar. The adoption of a public defender office diversifies the delivery of
defense services in the county, heading toward the balance that is implicit in ABA Principle 2. However, the
size and scope of the public defender’s representation is small, as it is currently designed to absorb only 5-6
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percent of the overall docket, particularly in felonies and misdemeanor trial-level cases. As noted previously,
the public defender cost per case can be decreased, and the overall quality of justice increased, by adding
more attorneys and assigning more cases to HCPD. Building up the office to absorb more of the caseload
would better utilize the infrastructure and overhead already invested, and continue to lift up the practice of
criminal defense overall.

C. Workload Control

“Workload is controlled 1o permit the rendering of quality representation.” (ABA Principle 5)

HCPD has established caseload caps in their Personnel Manual, section 10.4: “Caseload per attorney is
consistent with those recommended by the National Advisory Commission on Criminal Justice Standards and
Goals. The maximum annual caseloads are 150 felonies per attorney, or 200 juvenile cases per attorney, or 25
appeals per attorney. Misdemeanor mental health cases are not to exceed 350 per attorney. Any changes to
these caseloads must be made known to the PDO Board.”

The court administrators at each level of court are adhering to the caps so that the office is not overloaded.
The protocol for assigning misdemeanor cases to the Mental Health Division may be altered to control
the inflow, supporting the caseload standard. This twin set of constraints—the agency’s policy and the
administrators’ practice—provide a satisfactory basis for concluding that workload control is in place. HCPD
took the next step—keeping time data on their work—and the Chief Defender asked the Justice Center to
analyze workload in a fashion that provides management-relevant information.

HCPD’s case management system has the ability to track the amount of time each attorney spends on
different activities related to his or her casework. In this instance the analysis was conducted for felony cases.
The data in the system can be disaggregated by distinct offenses, but for the purposes of this analysis these
offenses were aggregated to fifteen categories as defined by the Office of Court Administration in their district
court reporting requirements.”’” The Felony Division resolved a total 4,114 cases between October 2011 and
August 2013, but only 1,602 (39 percent) had associated time records available to analyze. (In prior reports
to HCPD as part of this project, the Justice Center highlighted the need for the office to improve their time
reporting.) Nevertheless, the available number of cases with time records was large enough to provide for this
exploratory look.

Table 4 shows the average time a public defender spent on each case by the case’s offense category. An
average felony case took the public defender 6.5 hours of work from assignment to disposition, but there is
wide variation by case type. Cases involving a charge of murder took an average of 35 hours and 47 minutes,
the longest of any felony. Burglary cases took 4 hours and 50 minutes.
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Table 4: HCPD Average Time Spent by Felony Case Type, Oct. 2011 - Aug. 2013

OCA Category

Time to Disposition

Aggravated Assault

8 Hours

Aggravated Robbery

7 Hours 33 Minutes

Burglary

4 Hours 50 Minutes

Drug Possession

3 Hours 48 Minutes

Drug Sale

5 Hours 18 Minutes

Driving While Intoxicated
(DWI)

4 Hours 6 Minutes

Family Violence Assault

5 Hours 4 Minutes

Homicide 13 Hours 10 Minutes
Murder 35 Hours 47 Minutes
Other 5 Hours 25 Minutes

Sexual Assault Child

17 Hours 15 Minutes

Sexual Asssault Adult

18 Hours 36 Minutes

Theft

5 Hours 2 Minutes

Total

6 Hours 30 Minutes

A public defender can, in theory, work 2,080 hours in a year, assuming a 40-hour workweek for the 52 weeks
in a year; however, holidays, vacation, and other administrative tasks have to be subtracted from this number to
calculate a more realistic number of hours that can be dedicated to casework. Harris County government grants
ten holidays in a year, or 80 hours, and, for this analysis, a public defender is assumed to take another 10 days,
or 80 hours, of vacation.’® This leaves a balance of 1,920 working hours. Based on guidance from the Chief
Defender, the hours were further reduced by 30 percent (576 hours) to account for non-case responsibilities (e.g.,
CLE, advice to private counsel), sick time, cases not represented until disposition (clients may hire a new attorney,
have a conflict, or pass away before their cases are resolved), and probation violation hearings. Based on these
assumptions, the average annual available workload total is assumed to be 1,344 hours.”

Table 5 shows the number of cases an attorney could dispose if each attorney had 1,344 hours available
to spend in a year on only that type of case. An average case took 6.5 hours, resulting in a possible annual
caseload of 206 cases (1,344 available hours divided by 6.5 hours per case equals 206 cases). Attorneys could
carry a caseload ranging from 38 cases involving a charge of murder to 278 cases involving a burglary charge.
Of course, attorneys have mixed caseloads, but based on this information, an analysis of each attorney
caseload can be calculated.

The final column of Table 5 shows the case type in terms of points per case (also known as case “weight”)
to be used in calculating an individual public defender workload, and potentially, the office capacity. This
“weight” is calculated by converting the annual caseload to a 100-point scale. For example, public defenders
averaged 4.8 hours to dispose a burglary case. In a 1,344 hour year, public defenders could resolve 278 cases
(1,344 hours divided by 4.8 hours per case equals 278 cases), which, standardized to a 100 point scale yields a
case weight of .36 (100 divided by 278 equals .30).
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For planning and budgeting purposes, HCPD should conduct periodic caseload analyses. Presently, the
felony caseload limit set by HCPD’s board is 150, based on a national standard that was articulated, without
empirical evidence, in the mid-1970s. The convention, in policy and practice, must shift from the “150-case
limit” to a “100-point workload,” which denotes a full workload of any variety of case types. Given the
exploratory nature of this analysis, however, the office should first achieve more complete time records and
recalculate the present analysis with full records before recommending an increase in caseloads.

Table 5: Number of Cases Disposable Annually by Offense

OCA Category Mozt S S
Aggravated Assault 8 Hours 168 0.60
Aggravated Robbery 7 Hours 33 Minutes 178 0.56
Burglary 4 Hours 50 Minutes 278 0.36
Drug Possession 3 Hours 48 Minutes 353 0.28
Drug Sale 5 Hours 18 Minutes 253 0.39
?J\I[‘\I[:?g While Intoxicated 4 Hours 6 Minutes 328 0.30
Family Violence Assault 5 Hours 4 Minutes 265 0.38
Homicide 13 Hours 10 Minutes 102 0.98
Murder 35 Hours 47 Minutes 38 2.66
Other 5 Hours 25 Minutes 248 0.40
Sexual Assault Child 17 Hours 15 Minutes 78 1.28
Sexual Asssault Adult 18 Hours 36 Minutes 72 1.38
Theft 5 Hours 2 Minutes 267 0.37
Total 6 Hours 30 Minutes 206 0.49

Table 6 shows three examples of the potential use of case weights in calculating the maximum number of
cases a public defender might carry, given their combination of cases. The first example is of a mix of 59 High-
Time Demand cases, the second example combines 186 Medium-Time Demand cases, and the final example
has a variety of 295 Low-Time Demand cases.

HCPD can use the case weights to track attorney workload at any point in the year and should do so regularly
to effectively distribute cases. A simple monthly report could show the number of points a public defender has
accumulated to date for the year and project if an attorney is on track to go over the 100-point cut-off for the
year. For example, 100 points over 12 months is the equivalent of 8.3 points per month, so a public defender with
over 249 points after 3 months should not take more cases unless he is able to free up capacity (3 months times
8.3 points is 24.9 points). Conversely, the report would also show if any public defender has additional capacity.
Anyone less than 24.9 points at the end of three months may have the capacity to take more cases.
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Table 6: Examples of Implementing Case Weights

Case Weight/
Category Cases Points Per To'tal H?urs to Total
Case Points Dispose Hours
(Rounded)
Murder 16 2.66 43 35.8 573
High-Time  nop Assaultoran 19 1.38 26 186 353
Demand o ual Assault of a Child 24 1.28 31 17.3 414
Total 59 100 1,340
Aggravated Assault 35 .60 20.9 8 280
Aggravated Robbery 46 .56 25.8 7.5 347
_I"{litr‘—‘:‘;um- Family Violence Assault 56 38 21.1 5.1 284
Demand Drug Sale 27 .39 10.7 5.3 143
Homicide 22 .98 21.6 13.2 290
Total 186 100 1,344
Burglary 45 .36 16.2 4.8 217
Drug Possession 52 .28 14.7 3.8 198
Low-Time DWI 75 30 228 4.1 307
Demand Family Violence Assault 70 38 26.4 5.1 355
Theft 53 37 19.9 5.0 267
Total 295 100 1,344

These case weights are dynamic, and location specific. Time spent is likely to fluctuate from year to year
naturally, but any change in the amount of time necessary to dispose a case by category will affect the
weights. If weighting cases proves to be a useful management tool, HCPD should update the calculations
annually. The updates would reflect the most recent annual time demand and case distribution, encourage
proper record keeping, and allow a capacity report to effectively ensure proper time appropriation.

One more example emphasizes the value of workload data entry and analysis. Figure 5 shows a workload
analysis of the proportion of investigator time by case outcome in felony HCPD cases and demonstrates that
more investigation time correlates with positive case outcomes. The original input of investigator time may lead
to early case resolution and better defense outcomes.

A hallmark of public defender offices that distinguish them from assigned counsel systems is the existence
and ready availability of investigative resources. HCPD spent $534,174 for 3,950 cases (felony, misdemeanor and
juvenile) in a year, an average of $135 per case. This compares to the assigned counsel system, in which the
county spent $874,638 for 67,530 cases, an average of $13 each. Broken out by case type for assigned counsel,
for juvenile cases the average is $4.21 per case, for felonies the average is $33.99, and for misdemeanors the
average is $0.22. These figures suggest that investigators are underutilized by the assigned counsel system,
which allows expenditures for investigation but rarely employs them in practice.
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Figure 5: Proportion of Investigator Time by Qutcomes in Felony Cases
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D. Parity

“There is parity between defense counsel and the prosecution with respect to resources and defense counsel is
included as an equal partner in the justice system.” (ABA Principle 8)

HCPD’s Personnel Manual, Section 12.1, states: “All salaries are based on pay scales similar to those for
other Harris County employees, particularly the District Attorney’s Office.” The Chief Defender reported that he
was provided details of every salary in the DA’s office and set salary maximums for HCPD that were consistent
with those. HCPD annual salaries for lawyers are capped as follows: Chief Defender - $155,424;% Division Chief
- $140,064; and Assistant Public Defender - $131,000.”

In Harris County, the typical fear of public defenders, that low salaries will not attract skilled attorneys, is
turned around: the Justice Center interviews revealed a local concern that HCPD salaries are high compared
to the District Attorney’s office, creating an incentive for movement to the new office. (Only one attorney in
HCPD is from the District Attorney’s office).

The Justice Center compared HCPD salaries with those in the Harris County District Attorney’s Office,
based on a public government employee salary database.®” The comparison did not reflect strict parity with
HCPD, and line-by-line comparison is not possible, but the salaries are not dramatically different. Addressing
the thrust of the standard, it does appear that HCPD has been able to attract talented staff, and is competitive
in the employment market.

E. Process

Conduct prompt and accurate magistration proceedings that inform and explain right to counsel to accused and
then provide reasonable assistance to the accused to complete necessary forms to request counsel. (Arts. 14.06 &
1517 TCCP: TIDC Core Requirement 1)

Institute a fair, neutral, and non-discriminatory attorney selection process. (ICCP art. 26.04; TIDC Core
Requirement 5)

Promulgate a standard attorney fee schedule and payment process. (ICCP art. 26.05; TIDC Core Requirement 6)
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“Process” focuses upon connecting the client to a lawyer—the prompt and accurate advisement of the right
to counsel, attorney selection, and the existence of a fee schedule and payment process. These dimensions are
routinely measured by TIDC in its work process, and are based on TIDC’s core requirements, which in turn are
based on Texas law. These measures are not directed specifically to public defender offices, so were not directly
within the scope of the Justice Center’s evaluation in this instance. TIDC has examined the above aspects only
for the juvenile indigent defense system and found them to generally comply with these provisions.®’

F. Quality

“Clients are screened for eligibility, and defense counsel is assigned and notified of appointment, as soon as
Jeasible after clients” arrest, detention, or request for counsel.” (ABA Principle 3)

“Defense counsel is provided sufficient time and a confidential space within which to meet with the client.”
(ABA Principle 4)

“Defense counsel’s ability, training, and experience match the complexity of the case.” (ABA Principle 6)
“The same attorney continuously represents the client until completion of the case.” (ABA Principle 7)
“Defense counsel is provided with and required to attend continuing legal education.” (ABA Principle 9)

“Defense counsel is supervised and systematically reviewed for quality and efficiency according to nationally
and locally adopted standards.” (ABA Principle 10)

”Quality” bundles the baseline elements of having defense attorneys with the appropriate skill set, ongoing
training, and supervision. These standards apply to both the Harris County system overall, and HCPD in
particular, but the Justice Center was charged to evaluate only HCPD and not the larger system of controls that
is represented by these standards.

HCPD’s division of work supports the provision of counsel commensurate with experience and training.
HCPD has adopted the State Bar’s Performance Guidelines for Non-Capital Criminal Defense Representation
as part of its employee performance standards and basis for evaluation, an important indication of quality
control.* The supervision and standards provided for by HCPD’s Personnel Manual, in conjunction with
caseload/workload controls, support the achievement of systemic quality and efficiency. Positive defense
outcomes (detailed below) suggest that this achievement is occurring. Other qualitative indications were
positive for HCPD performance as well, including the survey of defense counsel, interviews with opposing
counsel of the Appellate Division, and interviews with most judges.

ABA Principles 3 and 4 apply to the Harris County system, while Principles 6, 7, 9 and 10 apply to both the
system and to HCPD. The Justice Center did not review records or otherwise analyze the first two principles
with regard to the system, but did survey defense counsel in the county and found that attorneys generally
have sufficient time, but experience a lack of privacy in the jail visitation space. With regard to continuous
representation, both the assigned counsel system and HCPD require that counsel represent the client from
appointment to case closure, unless permitted by the court to terminate representation. The application of this
requirement was demonstrated by the fact that HCPD attorneys carried cases over from their previous practice
into HCPD when they came to the new office.
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V. DEFENSE QOUTCOMES

A. Methodology

ata used in this evaluation came primarily from three sources: HCPD’s in-house data system; data
warehouses in Harris County; and state data, in particular data reported to and held by the Texas Office
of Court Administration (the administrative office for the Texas court system). HCPD’s system captures
case movement milestones and time expenditures by attorneys and other staff. This was the data source for all
internal case disposition, time study, and workload analysis.
Table 7 shows the source and data provided by Harris County. The Auditor and Budget Offices were able to
share data created and used by their offices. The Administrative Office of the District Courts and Harris County
Court Manager’s Office created individual level datasets from specific requests.

Table 7: Harris County Data Sources

County Agency Data Contributed

FY 2012 voucher data showing payments to

appointed counsel

* Felony case data for all hired and appointed

Harris County District Courts’ attorneys

Administrative Office * Aggregate case disposition data

* Juvenile disposition data

* Misdemeanor case data for public defender
pilot program

» Aggregate case disposition data

Budget information for county indigent

Harris County Auditor

Harris County Office of County
Court Management

Harris County Budget Office

defense
Harris County Criminal Lawyers Members provided answers to a Justice
Association Center survey

Table 8 shows the source and data provided by different state agencies. The Office of Court Administration created
an individual level dataset using the Texas Appeals Management and E-filing System (TAMES), which contains case
information for the intermediate courts of appeals. The Texas Department of Public Safety (DPS) provided criminal
history files for clients represented by HCPD. The remaining data are available in aggregate form in online resources.

Table 8: State Data Sources

State Agency Data Contributed

* TAMES records for the 15t and 14t Courts
of Appeal

* Specific case history information for
Appeals cases

* Aggregate filing and disposition data for
county, district, and appellate cases

* Indigent case expenditures by type, year,

Office of Court Administration

and court
* Number of indigent cases with
Texas Indigent Defense Commission representation by counsel (assigned,
contract, and public defender) by
court
* Grant performance data reports
Texas Department of Public Safety » Criminal history data for clients
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The approach to comparing case outcomes by type of representation (hired, assigned, or public defender)
varied slightly by HCPD division due to data availability, but the overall approach was similar: the Justice
Center created random samples, matched along key indicators, to compare to the client group represented
by HCPD. The same client outcome analyses were calculated for HCPD and its matched cohorts, which
varied by division.

There were three groups tracked to measure outcomes for the Misdemeanor Mental Health Division. The
creation of the first two groups relied on information from the Harris County Court Manager’s Office. The
first group, the “pilot study,” consisted of cases docketed in County Courts 12, 13, and 14 and assigned to one
of two assigned counsel (“wheel”) attorneys with mental health credentials. The cases were selected for this
special wheel if they met a client selection algorithm adopted for the program by the county, that uses mental
status, criminal history and charge(s) as a basis for selection. The disposition for these cases occurred prior
to the opening of HCPD. The second group, the “matched group,” was selected through the same algorithm
during the same period, but had cases randomly docketed in the other 12 county courts, and were represented
by unspecialized assigned counsel. The third group, “HCPD clients,” came about after HCPD started
operations. The same program selection algorithm for mentally ill defendants was then used to assign every
appropriate case to the Mental Health Division of the office. There are no match cases represented by non-
HCPD attorneys after the office became operational, which is why the “pilot” and “match” comparison groups
had to be selected from the past.

A match for appellate cases was not possible. The number of appellate cases relative to the volume of all
cases disposed is small (about 400 indigent cases appealed yearly out of over 70,000 indigent defense cases
disposed) and the uniqueness of each appeal makes it difficult to match appellate cases represented by
private or assigned counsel with HCPD represented cases. In lieu of such a match, aggregate, non-HCPD case
results from the 1 and 14" Courts of Appeal (which include 9 other counties in addition to Harris County®)
were compared to HCPD outcomes in those two courts to get an overall picture of disposition outcomes. In
addition, the Office of Court Administration provided case data from the 1% and 14™ Courts of Appeal from
their TAMES case management system, which was used for analysis of outcome and to identify gaps in the
appellate data in HCPD’s system.

The Felony Trial Division had the most robust match, because there are few limitations on the cases
represented by the division; the division does not represent clients in capital cases and may be excluded from
courts at the judge’s request, but otherwise can represent any felony case. After assessing the felony division’s
cases by race, gender, and offense level, a proportionate stratified random sample® was prepared to select
nearly exact distributions for cases represented by HCPD, private counsel, and assigned counsel.

The Juvenile Division case comparison was not possible. The Justice Center requested similar data as for
felonies from the District Clerk’s office, but received an incomplete dataset because of information system
limitations and privacy regulations. The various data storage tables at the District Clerk’s office did not have
identifiable connectors, or unique identifiers to link information on one table to another, which prevented
proper extraction of variables.” Legal interpretations of privacy by the office did not allow them to include
identifying variables in the data requested.®® Therefore, after examination of the data, the Justice Center
concluded that it was not possible to make appropriate outcome comparisons for the Juvenile Division. The
missing race and gender variables limited the ability to create a proportionately matched sample. Too many
assumptions were necessary to connect multiple cases without identifying information, so any client-level
analysis lacked certainty. Information about the attorney of record was not included in the District Clerk’s data,
so there were no data available to differentiate between cases represented by hired or appointed counsel.®”
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There was an attempt to use aggregate data from the Office of Court Administration but these statistical
reports were also incomplete.”” The Juvenile Division section below reviews HCPD Juvenile Division outcomes,

but makes no attempt to compare across attorney type. Any comparison would not be comprehensive or

defensible.

Table 9 summarizes the comparisons by division and includes the source of the matching dataset.

Table 9: Data for Comparisons by HCPD Division

Flags Matched

Data Source

Misdemeanor
Mental Health

Appellate

Felony Trial

Juvenile

Met Mental Health Program
algorithm

Cases resolved by the 1st or 14t
Courts of Appeal

* Race
* Gender
* Offense Charge

No match possible

Harris County Office of County
Court Management

Texas Office of Court
Administration (OCA) TAMES
data

Harris County District Courts’
Administrative Office

Harris District Clerk’s Office

B. Defining Case Outcomes

Positive defense outcomes suggest systemic adequacy of the defense function.

This is the dimension where the discussion of metrics becomes the most interesting, and the most

contentious. Case outcomes cannot be boiled down to a single, specific standard, and defense attorneys

differ on the value and viability of measuring differing performance outcomes. The Justice Center used the

flexible concept of “positive defense outcomes suggest systemic adequacy of the defense function” as a way
to bundle a variety of analyses such as those depicted here. These are simple, plausible, and measurable

with the data available.

Defining Positive Defense Outcomes

No Bill: a grand jury finding of no probable cause for a criminal charge brought by law enforcement.
Dismissal: the prosecution on its own motion ceasing pursuit of a criminal charge.
Charge Reduction: a plea bargain resulting in conviction of a less serious offense.
Acquittal: a finding of “not guilty” by a judge or jury.

Reversal: an appellate court’s rejection of a trial court result.
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In the Harris County context, the operative reference point is the assigned counsel system. Outcomes were
computed comparing HCPD attorneys’ case outcomes with those of the assigned counsel in the misdemeanor
and felony systems, with matched sets of clients by demographics, offense level, criminal history, and with the
limitations described above. This comparison is useful in the current situation, where the county should be
seeking the right mix between public and private defense representation. The Justice Center found that, with a
few exceptions, public defender attorneys delivered better defense results than assigned counsel attorneys. This
is consistent with several other recent studies, most notably the Public Policy Research Institute’s recent study
of defense delivery in Wichita County, Texas. They found that defender clients in Wichita County were 23
percent more likely to have all charges dismissed and 10 percent less likely to be found guilty than defendants
represented by private assigned attorneys.”! Other recent studies have found:

B Mental health public defender clients in Bexar County were significantly less likely to have a guilty
verdict or, if convicted, more likely to receive a probationary disposition.”

B Compared to appointed counsel, public defenders in Philadelphia reduced the murder conviction rate
by 19 percent, reduced the probability that their clients receive a life sentence by 62 percent, and
reduced overall expected time served in prison by 24 percent.”

B In a major national study, defendants represented by assigned counsel received the least favorable
outcomes in that they were convicted and sentenced to state prison at higher rates compared to
defendants with public defenders. These defendants also received longer sentences than those who
had public defender representation.”

C. Mental Health Division

The Mental Health Division provides specialized defense services to mentally ill misdemeanor defendants,
with attorneys supported by psychosocial services staff, who connect defendants with mental health and other
services.”

Table 10 shows the outcomes for all misdemeanor cases represented by the Mental Health Division from
January to June of 2011. The majority of cases were resolved with a finding of guilty—all by nolo contendere
(no contest of evidence) or guilty pleas (63 percent). However, a high proportion of the cases were dismissed
(30 percent).

Table 10: Case Outcomes for Mental Health Division, Jan. - June 2011

Case Outcome Number of Cases Percentage
Dismissed 131 30%
Deferred Prosecution 11 3%
Guilty 271 63%
Civil Commitment 18 4%
Total 431 100%
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Table 11 lists case outcomes by individual clients for three matched groups of mentally ill defendants, who
differed only in their attorney type—public defender, pilot program assigned counsel, and a client match group
receiving appointed “wheel” counsel.”® A client can have multiple cases disposed with different outcomes. The
average number of cases per client for HCPD misdemeanor population was 1.2. Note that in this analysis, the client
is categorized by the most severe disposition of any of his cases. For example, a client with one case dismissed and
one case guilty is coded in the guilty category. A client with all cases receiving deferred adjudication is coded in the
deferred adjudication category.

Dismissals were five times more likely for HCPD clients than the match group, i.e., HCPD secured
dismissals for 27 percent of clients versus 6 percent in the match group. The clients in the pilot study did
slightly better than the match group, with 7 percent of clients getting charges dismissed, but did not approach
the results achieved by HCPD.

Table 11: Comparison of Misdemeanor Mental Health Client Outcomes by Attorney Type

Public Defender Pilot Study Match Group
Number Percent Number Percent Number Percent
All Charges Dismissed 97 27% 2 7% 7 6%
Deferred Adjudication 15 4% 0 0% 1 1%
Guilty on All Charges 210 59% 24 86% 107 89%
Guilty on One or More 32 9% 2 7% 5 4%
Charges
Total Guilty 242 68% 26 93% 112 93%
Total Clients 354 28 120

Table 12 shows punishment outcome by attorney type for the misdemeanor mental health clients in the
three groups. The public defender clients were more likely to receive a slightly longer jail sentence (43 days)
than those in the pilot study represented by specialized mental health assigned counsel (38 days) and those
in the match group represented by assigned counsel (28 days).

Table 12: Punishment Outcome by Attorney Type for Misdemeanor Mental Health Clients

Public Defender Pilot Study Match Group
Number Percent Length Number Percent Length Number Percent Length
Probation 3 1% 303 Days
County Jail 236 99% 43 Days 26 100% 38 112 100% 28
Days Days
Total 77
Guilty 239 26 112

Table 13 shows the proportion of clients with a Class A misdemeanor conviction by attorney type; Class A is the
most serious misdemeanor level in Texas. This analysis suggests that the slightly longer jail sentences for the convicted
HCPD clients may be a reflection of more severe cases assigned to HCPD: 37 percent of HCPD’s client resolutions
involved a Class A misdemeanor compared to 27 percent and 29 percent for the pilot and match group, respectively.
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Table 13: Proportion of Clients with a Class A Misdemeanor Conviction by Attorney Type

Public Defender Pilot Study Match Group
Number Percent Number Percent Number Percent
Class A
Misdemeanor 88 37% 7 27% 36 29%
Convictions
Total Convictions 236 26 123

Table 14 shows the recidivism rate for HCPD’s mental health clients and the comparison groups. Recidivism

is defined as the percentage of persons arrested within one year of case disposition for each of the three

misdemeanor study groups.”® About half of all clients were rearrested within one year, regardless of the type of
defense received. Slightly less than half of the public defender clients (49 percent) were rearrested within one
year, compared to 50 percent for the matched group referred to assigned counsel, and 54 percent of the pilot

study group, who were referred to the specialized mental health assigned attorney.

Table 14: Recidivism Rates for Clients by Attorney Type

Public Defender Pilot Study Match Group
Jan 2011 to June Misdemeanor MH Assigned Attorney
2011 Attorney
Percentage of
Disposition
Days to Rearrest 105 113 120

Evaluating defense counsel by the later success of their clients is difficult and ordinarily should not be a
measure that applies to the performance of counsel. Defense counsel’s role is to provide effective representation
at the time of the trial or plea, and not to rehabilitate the defendant. A number of factors wholly independent
from attorney representation drive recidivism, and attorney representation is not traditionally thought to have any
effect on recidivism. HCPD does provide community outreach to influence and encourage the provision of these
services to diminish countywide recidivism rates, but the office is not responsible for rehabilitative services. The
Justice Center performed the recidivism analysis because officials were curious to review these results.

Finally, in evaluating the work of the Mental Health Division, the Justice Center team added a qualitative
component, interviewing some of the county court judges who refer cases to the MHD. The interviews yielded
enthusiastic reports, with words like “thrilled” and “extremely professional.” These interviews were followed by a
survey delivered to the 15 misdemeanor judges, which garnered only 4 responses. Again, the reviews were consistently
favorable, and highlighted the assistance that MHD attorneys provide to other criminal defense attorneys.

D. Felony Trial Division

The Felony Trial Division represents any indigent client charged with a non-capital felony. The office
appears on the wheel for random assignments, but court coordinators have the opportunity to assign more
complicated cases to the office, such as higher-level felonies or cases in need of investigation staff time. For
felony outcomes, the evaluation followed slightly over a year’s worth of HCPD cases (October 2011 through
October 2012) to closure and compared those outcomes to outcomes for comparable groups of clients with
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assigned and retained counsel cases. Of those cases assigned to HCPD, 41 total or 2 percent of the cases were
“no billed” by the grand jury and are not included in the comparison.

Table 15 shows the outcomes for HCPD’s felony cases in the period studied. During this period, HCPD
was appointed to 1,725 indicted cases. HCPD received dismissals in 408 cases, or 24 percent of the cases. The
division also took 58 cases to trial, which resulted in 52 adjudicated guilty and 6 acquittals.

Table 15: Outcomes for HCPD Felony Cases, Oct. 2011 - Oct. 2012

Nuc|:11ber ot Proportion

ases

Dismissed 408 24%

Deferred 319 18%

Guilty 991 57% 57?#2{ ggza gy
Acquitted 6 0.3%

Other 1 -

Total Indictments 1,725

Table 16 shows comparative client outcomes for three matched groups of defendants that differed only
in their attorney type—public defender, assigned counsel, and privately retained counsel. HCPD performed
comparably to retained counsel on achieving full dismissals (dismissed on all charges) for clients—17 percent
to retained counsel’s 18 percent—and identically on obtaining dismissals on some charges and guilty findings
on others (8 percent). They outperformed appointed attorneys with every measure as they achieved a greater
proportion of dismissals, deferred sentences, and acquittals, and a smaller proportion of clients found guilty.
In fact, HCPD secured acquittals on all charges at three times the rate of the appointed and retained match
samples.

Table 16: Comparison of Felony Client Outcomes by Attorney Type

Public Defender A&'::::gd %f:::‘:
Number Percent Number Percent Number Percent
All Charges Dismissed 246 17% 168 11% 299 18%
Deferred Adjudication 303 21% 267 17% 595 37%
Guilty on All Charges 767 54% 989 64% 605 37%
Guilty on One or More 110 8% 113 7% 131 8%
Charges
Total Guilty 877 61% 1,102 72% 736 45%
Acquitted on All 5 3% 2 1% 2 1%
Total Clients 1,431 1,539 1,632

Table 17 shows outcome comparisons, by attorney type, for clients who had their cases go to trial.” Not
only did HCPD clients have fewer findings of guilt than appointed attorneys, the office was far more likely to
take its cases to trial than appointed counsel or retained counsel. And once at trial, HCPD clients were more
likely to get acquittals for all charges; 22 percent of HCPD clients who were tried were found not guilty and
did not face a new trial.
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Table 17: Comparison of Felony Client Outcomes by Attorney Type for Tried Cases

Public Defender Appointed Retained
Attorney Counsel
Number Percent Number Percent Number Percent
Acquitted on All 5 22% 6 17% 7 20%
Mistrial/Hung Jury 0 1 3% 3 9%
Guilty on All Charges 14 61% 15 42% 15 43%
Guilty on One or More 4 17% 14 39% 10 29%
Charges
Total Guilty 18 78% 29 81% 25 1%
Total Clients at Trial 23 36 35

Table 18 shows outcomes for those clients who received a finding of guilt. HCPD clients were more likely (38
percent) to be sentenced to jail than clients with appointed (29 percent) or retained counsel (32 percent), but were
the least likely to be sentenced to prison (32 percent) versus appointed counsel clients (36 percent) and retained
counsel clients (39 percent). This filtering effect may partially explain why their average prison sentences were
higher. Probation, county jail, and state jail sentence lengths are nearly indistinguishable across counsel type.

Table 18: Client Outcome Comparison for Felony Clients Found Guilty

Public Defender Appointed Attorney Retained Counsel

Num Per Length  Num Per Length  Num Per Length
Fine Only 1 1% 2 1% 14 2%
Probation 18 3% 3.8Yr 10 1% 49Yr 79 1% 3.8Yr

‘?;’if"ty 328  39% 4Yr 320 29% 6Yr 235 32% .5Yr
State Jail 199 25%  6Yr 369 33% 6Yr 124 17% .8Yr
TDCJ 221 33% 65Yr 401 36% 48Yr 284 39% 56Yr
Total 80

Guilty 877 1,102 736

Table 19 shows the proportion of clients with reductions in charges. Clients, regardless of attorney, had charges
reduced in one or more cases about a third of the time. Appointed counsel reduced charges for 23 percent of clients,
which is more than HCPD and hired attorneys. As noted in Table 11, appointed counsel also achieved the fewest
dismissals (11 percent versus HCPD's 17 percent and retained counsel’s 18 percent). This suggests that HCPD and retained
counsel are more likely to achieve dismissal of weak cases, where appointed counsel is more likely to plead them down.

Table 19: Reductions for Findings of Guilt and Percentage of Total Cases by Attorney Type

Public Appointed Retained
Defender Attorney Counsel

275 347 244

Clients Guilty of One or More
Charges with Reductions

Total Clients Guilty 881 1,102 736

Proportion of Guilty with

0, 0, 0,
Reductions in Charge 31% 32% 33%
Total Clients Represented 1,431 1,539 1,632
Proportion of Total Clients
with a Reduction for Guilty 19% 23% 15%
Cases
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Table 20 shows the combination of clients with all cases dismissed and a reduction in charges. Treating a
dismissal as the ultimate reduction in charges (reduced to no charge), than HCPD actually achieved the highest
client charge reduction rate, but the rates are close across attorney type.

Table 20: Combining Reductions and Dismissals, by Attorney Type

Public Appointed Retained

Defender Attorney Counsel
Proportion of Total Clients
with a Reduction for Guilty 19% 23% 15%
Cases
Proportion of Total Clients 5 5 5
with Dismissed Cases 1% % 16%
Total Clients 36% 34% 33%

Finally, the Justice Center again conducted interviews with district judges hearing criminal cases. As was
the case with the misdemeanor judges, the overall impression of HCPD attorneys was quite positive. Several
judges indicated that they try to use HCPD in cases that will particularly benefit from the resources, such as
investigation, that HCPD can bring to bear. Two judges expressed a concern about the caseload limit imposed
by HCPD, suggesting: (1) that assigned counsel seems to do “alright” with many more cases than the limit
imposes; and (2) it seems unfair to all the other courtroom staff for the public defenders alone to enjoy such a
limit on their workload. One judge, a rare user of the office, expressed the opinion that the management level
attorneys in HCPD were high quality, but some of the line-level attorneys were less impressive.

E. Appellate Division

For the Appellate Division, the Justice Center also included a qualitative component to the evaluation,
interviewing the director and six assistants in the District Attorney’s Office, Appellate Division. Overall, the
commentary was positive, but there were criticisms as well. Prosecutors reported that HCPD lawyers are good
writers, with briefs more clearly written than those by contract counsel, which makes the opposing lawyer’s
job (as well as the appellate court’s job) easier and more efficient. They reported that HCPD lawyers keep
up with trends in the law, which is possible because of a centralization of resources, also making it easier to
communicate and exchange information. The interviews did reveal the perception that the Appellate Division
of HCPD has “a problem with lateness” and a “blatant disregard for filing extensions.” The Texas Rules of
Appellate Procedure allow for motions to extend if they include the deadline for filing the item in question,
the length of the extension sought, the facts relied on to reasonably explain the need for an extension, and the
number of previous extensions granted regarding the item in question.™

Table 21 shows the number of extensions requested and average extensions requested, by attorney type, for
the same period. In those cases with any extension filed, the average number of extensions filed by appointed
and retained counsel is comparable with HCPD. When the prosecution filed extensions, almost double
the extensions were filed. Although this suggests the prosecution files the most extensions, comparing the
proportion of cases in which extensions were filed suggests otherwise. Appointed and retained counsel filed
extensions in 45 and 47 percent of their respective cases. The prosecution filed extensions at a slightly lower,
though still comparable, proportion of 44 percent. HCPD filed extensions in 67 percent of cases.

Improving Indigent Defense | 34



Table 21: Extensions Filed in Appeals by Attorney Type, Feb. 2011 - Aug. 2012

Appointed Retained Prosecution® HCPD
gaxmum Extensions Filed in a 12 8 28 10
ase
T9ta| Cases with Extensions 433 169 795 203
_Filed
Total Cases with Deadlines 958 361 1,816 303
Percen_tage of Cases with 45% 47% 44% 67%
Extensions
Average Extensions Filed per
Case if Extension Filed &8 S0 Se 9:3

In terms of case outcomes for the Appellate Division, the first layer of analysis is motions for new trial. In
many instances, cases that would otherwise go through the appellate process may be resolved more quickly
through a motion for new trial. In cases where the client does not prevail on the motion, the appeal that
follows stands a better chance of success, because the appellate record contains important testimony and
documents from the motion for new trial, which otherwise would not be part of the record. HCPD provided to
the Justice Center five examples of successful motions for new trial.®

For full-blown (“direct”) appeals, the Appellate Division had a 5-percent reversal rate, calculated as the
ratio of number of cases reversed to number of cases heard. The 1% and 14™ Courts of Appeals, in which the
Appellate Division practices, average a three per cent reversal rate in criminal cases. HCPD provided to the
Justice Center eight reported decisions, a subset of all “wins.”®!

Another measure of the success of the Appellate Division is the number of cases pending at the Court
of Criminal Appeals in Austin. As the term “discretionary” suggests, the Court only grants petitions for
discretionary review in cases that involve novel or important issues. As of August 2, 2013, there were a total
of 67 petitions for discretionary review pending at the Court of Criminal Appeals. The Appellate Division of
HCPD represents the appellant in 9 of these cases, or 13.4 percent of all the cases pending at the Court of
Criminal Appeals on discretionary review. By contrast, the state’s two other larger public defender’s offices
(Dallas and El Paso) have only one case currently pending on discretionary review.®

F. Juvenile Division

The Juvenile Division of HCPD started taking cases in December 2011. The Justice Center analysis focuses
on the 2012 calendar year of cases, meaning a case had to be assigned and resolved between January 1, 2012
and December 31, 2012. As noted, it was not possible to obtain a matched comparison of cases to measure
outcomes across attorney type in the juvenile context.

Table 22 shows the case outcomes for the 500 juvenile cases assigned to HCPD. About a fifth of the cases
resulted in non-suit (21 percent), which effectively means the case was dismissed (civil nomenclature is used
for juvenile cases). Another 26 percent of the cases resulted in deferred prosecution in which the juvenile is
not found delinquent but is placed on a short probation supervision term. A simple majority of cases were

disposed as delinquent conduct (53 percent).
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Table 22: Case Outcomes for Juvenile Division, Jan. - Dec. 2012

Number of Percent of

Cases Cases
Non-Suit 104 21%
Deferred Prosecution 129 26%
True
(Engaged in Delinquent Conduct) 263 Sils
Not True
(Did Not Engage in Delinquent 0 0%
Conduct)
Waiver of Jurisdiction 2 0.4%
Total 500 100%

Table 23 shows client outcomes for the same period, covering the same cases. As stated above, this measure
looks at the most severe disposition if the juvenile has multiple cases. The juveniles were charged with an
average of 1.4 offenses each. While Table 22 shows that 21 percent of cases were non-suited, Table 23 shows
that only 17 percent of the clients had their cases non-suited. Another 32 percent of the clients received
deferred prosecution compared to 26 percent of cases and 51 percent of clients were found delinquent

compared to 53 percent of the cases.

Table 23: Client Outcomes for Juvenile Division, Jan. - Dec. 2012

Number of Percent of
Clients Clients
Non-Suit All Charges 57 17%
Deferred Prosecution 110 32%
True on All Charges 156 45%
True on One or More Charges 21 6%
Total True o
(Engaged in Delinquent Conduct) 17¢ it
Not True
(Did Not Engage in Delinquent 0 0%
Conduct)
Waiver of Jurisdiction 2 1%
Total Clients 346 100%

Table 24 shows disposition outcomes for clients founded to have engaged in delinquent conduct on one
or more of their charges. This is the terminology in the juvenile courts that is equivalent to “guilty” in the
adult courts. One percent moved to adult criminal district court to resolve their cases (waive jurisdiction); one
percent received a determinate sentence beginning in a Texas Juvenile Justice Department (TJJD) facility and
moving to an adult facility under Texas Department of Criminal Justice (TDCJ); and two percent received no
disposition. One percent of HCPD’s clients received indeterminate sentences to TJJD. HCPD’s clients obtained
probation sentences 96 percent of the time. Texas Juvenile Probation Commission reported 96 percent of 4,088
of juveniles disposed in Harris County during calendar year 2010 received a probation term, which is the same
distribution as HCPD.®

Improving Indigent Defense | 36



Table 24: Juvenile Division Client Dispositions

Public Defender
Number of Percent of Lenath
Clients Clients 9
No o
Disposition 2 2%
Probation 170 96% 13 Months
TJJD 2 1% Indeterminate
TJJD then o
TDCJ 2 1% 48 Months
Total 177

G. System Contributions

Positive criminal defense and criminal justice system contributions that suggest the committed and sustained

professional presence of the defense function. (Justice Center)

The TIDC grant that created HCPD sought a commitment to an office that would be dedicated to raising
the level of practice of criminal defense, and to improvements in the justice system more generally. HCPD has

satisfied that expectation.

In perhaps the best example, HCPD applied for and received a $350,000 grant from the Department of

Justice’s Bureau of Justice Assistance to develop and staff a comprehensive training program for 10 newly

appointed assigned attorneys in the county. Denoted the FACT (Future Assigned Counsel Training) Program,

participants have the following requirements.

Attend an orientation session (which was held on June 21, 2013).
Attend six trainings conducted by the Gideon’s Promise Training Center over the next three years.

Attend a two-day training in Houston on the Harris County courts and criminal justice system, Texas

)«

Criminal Law, the ABA Ten Principles, and the State Bar of Texas’ “Performance Guidelines for Non-

Capital Criminal Defense Representation.”

Complete the terms of the mentorship curriculum between September 2013 and August 2014, which
include 75 hours of mentorship.

Attend continuing legal education and FACT mentorship meetings which will be provided on a
regular basis.

Provide information on closed cases on an ongoing basis.
Participate in a performance review after the first six months and at the end of the one-year program.

Submit a Certificate of Completion and Exit Survey.
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The FACT program includes matching each new lawyer in the program with a mentor, whose most
important role is to serve as trusted guide and advisor; otherwise the lack of exposure to the basics of local
practice and the dynamics of a courtroom can create severe disadvantages for the inexperienced lawyer
and his or her clients. The goal of the FACT mentoring program is to teach the local customs and unwritten
rules, as well as the official rules of procedure and evidence. The program also includes administration of a
60-question test, with 30 True/False, 25 Multiple Choice, and 5 Short-Answer questions, designed to gauge the
participant’s knowledge of criminal practice in Texas.

An HCPD Appellate Division attorney is in charge of the second-chair program for the Harris County
Criminal Lawyers Association, in which newer criminal defense attorneys are paired with veteran attorneys
who mentor them and allow the younger attorneys to gain valuable practical experience. This attorney also
conducts monthly “brainstorming sessions” through HCCLA, where lawyers are invited to meet to talk about
issues they have in pending cases, and to gain advice and insight from their colleagues in HCCLA. The
attorney is also in charge of HCPD’s internship program, in which law students from throughout the country
spend a semester or more working with HCPD attorneys, gaining valuable practical experience.

The Appellate Division also plays an outsized role in delivering system contributions, such as in those
situations when there is a systemic breakdown in the criminal justice system. In the past, where systemic
problems were unearthed (such as with drug lab scandals, police misconduct that affected large groups of
cases, etc.), courts had no option but to appoint individual private attorneys to each case. Each attorney was
required to familiarize himself with what was often an arcane and extensive issue. Often the attorney had no
expertise at all in the procedural steps necessary to deal with the problem. Of course, each attorney had to be
paid for each case. The public defender can act as a more effective, and efficient, advocate for persons whose
cases are affected by these large-scale problems. For example, the Appellate Division represents approximately
75 individuals whose drug convictions have been compromised by the alleged misconduct of a DPS forensic
scientist, whose entire multi-county caseload of 5,000 cases is now under review; the division has also been
a resource for lawyers and the judiciary in affected counties who are trying to grapple with the problem. The
Court of Criminal Appeals has ordered briefing in one of the HCPD cases, which will determine the fate of all
of the cases that were allegedly mishandled by the scientist.

The same approach has been undertaken with a new systemic problem that has been discovered
concerning alleged misconduct by a property room supervisor at the Nassau Bay Police Department. The
district attorney’s office notified all potentially affected individuals, and referred them to HCPD Appellate
Division, which is investigating the problem, contacting individuals affected, and drafting post-conviction writ
applications to obtain remedies for those whose convictions may have been compromised by the misconduct.
In addition, HCPD has committed the Appellate Division to focus on reviewing 250 to 400 cases for potential
writs based on possible error by a forensic lab technician.

HCPD has presented a total of 63 accredited Continuing Legal Education (CLE) programs since its inception:
7 programs in 2011; 39 programs in 2013, and 17 programs so far in 2013. Total documented attendance at
the programs was 1,868 attorneys, at no cost to attendees. The programs have included regular one-hour
lunchtime appellate case law updates; an annual 10-hour indigent defense program for attorneys who are
applying to be added to the Harris County felony appointments list; a two-hour trial techniques course that
averages 80-90 attorneys in attendance per course; and a 4-hour immigration law course that was mandatory
for all Harris County misdemeanor court-appointed counsel and was offered four times.
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The Appellate Division has provided 34 of the 63 CLE events that HCPD has sponsored since inception.®’
These sessions may explain a prosecutor’s comment, when interviewed, that his/her counterparts in HCPD
keep up with trends in the law, which is possible because of a centralization of resources. This kind of activity
by the Appellate Division is just what one would hope to see from the institutional presence of a public
defender office, and is key to their ambition to raise the level of criminal practice in the county.

The Appellate Division also provides research assistance to the private bar and to the judiciary. One of the
division’s attorneys is on call each day if a member of the local defense bar needs assistance on a legal issue,
and the division regularly responds to questions from Harris County judges regarding legal issues. HCPD
specifically offers immigration law advice to private practitioners, with a webpage that offers the opportunity
to speak with a staff immigration attorney about immigration consequences implicated in their cases.®®

HCPD attorneys have reached out by publishing articles and speaking at CLE programs sponsored by other
organizations. HCPD personnel have published 5 articles since the office opened in 2011; have served as CLE
course directors 9 times; and have been CLE speakers more than 60 times. Attorneys also speak about criminal
justice issues at schools, civic groups, and on television, though exact figures are not available for these
activities.

Finally, HCPD’s former Systems Administrator spent six years working for the Harris County Office of Court
Management supporting court-related technology. During his tenure with HCPD, he assisted defense members
with viewing digital evidence and facilitated a courtroom practice session for a firm preparing for a high-profile
trial. These experiences and knowledge led to the creation of the CLE course, Mastering Courtroom Technology,
for the defense community. The course includes documentation detailing technical procedures in court and
support contacts.*
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VI. CONCLUSION

he Justice Center conducted this evaluation in order to provide HCPD with timely external validation of

the start-up and operations of the office, constructive steps to further enhance their operations, and data

to inform further discussions within Harris County. Key findings and lessons learned are summarized
here, and described in further detail in the Executive Summary.

Key Findings
»  HCPD delivers better defense outcomes than assigned counsel for the cases studied in this evaluation
» HCPD satisfies the ABA Ten Principles
* HCPD provides systemic value-added services
» Assigned counsel system allows high caseloads

Lessons Learned
*  Workload control is key
*  (uality representation matters
* High volume cannot trump quality defense
»  Evaluation of assigned counsel is needed
*  Public defenders can provide effective specialization

Pursuing a public defender office was an appropriate decision for Harris County and the Texas Indigent
Defense Commission. The Justice Center evaluation leads to the following recommendations for HCPD:

B Continue to adjust the role of the office within the system, ensuring that the county receives the
maximum benefit from the specialized defense presence HCPD provides.

B Conduct periodic caseload analysis and evaluate each division’s caseload to determine if can
be expanded.

B Develop 100-point workloads as the operative definition in agency policy.

B Improve efforts to quantify time spent on cases, with even greater attention to consistent
and full reporting.

B After achieving more complete time records, recalculate the present analysis with full records.

Harris County should continue to support HCPD’s controlled caseload, while working with HCPD to
monitor actual workload. There should also be a sustained effort to evaluate the performance and
workload of assigned counsel, as this evaluation shows that dominant model to be the weaker part of the
system, from a defense outcome perspective.
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