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Incarcerated LGBTQ+ Adults and Youth

This fact sheet examines the criminalization and over-incarceration of LGBTQ+ adults and youth. The LGBTQ+
population is comprised of people with non-heterosexual identities—those who are lesbian, gay, bisexual, and
others—and people with non-cisgender identities—those who are trans and gender non-conforming. LGBTQ+
adults are incarcerated at three times the rate of the total adult population.” LGBTQ+ youth's representation
among the incarcerated population is double their share of the general population.?

LGBTQ+ people experience high rates of homelessness, poverty, unemployment, discrimination, and violence—
factors which drive their overrepresentation in the criminal legal system. In both adult and youth facilities,
imprisoned LGBTQ+ people face physical, sexual, and verbal harassment and abuse, as well as a lack of gender-
affirming housing, clothing, personal hygiene products, medical care, and mental health treatment. To help
alleviate these harms, states and the federal government should repeal laws that criminalize LGBTQ+ people,
limit the use of solitary confinement, mandate access to gender-affirming health care in correctional facilities,
and invest in drug and mental health treatment and reentry programs for LGBTQ+ youth and adults.

I. POPULATION SIZE

A. Adults

The most recent national data on incarceration and
sexuality is from the 2012 National Inmate Survey. Applying
the percentages from that survey to the 2020 incarcerated
population suggests that there are approximately 90,000
people who self-identify as lesbian, gay, or bisexual in
prisons and 34,000 in jails.®* Reports from NBC News
and Associated Press—published in 2020 and 2021
respectively—found that there are over 6,000 people who
self-identify as trans in state and federal prisons (data are
not available on the size of the jailed trans population).*

Women drive the higher representation of LGBTQ+ people
in prisons and jails. In prisons, 33.3% of women and 5.5%
of men identify as lesbian, gay or bisexual, compared to
7.6% and 6.8%, respectively, in the general population.® In
jails, 26.4% of women and 3.3% of men identify as lesbian,
gay or bisexual.®




Figure 1. Lesbian and Bisexual Women:
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Figure 2. Gay and Bisexual Men:
Incarcerated vs. General Population, 2020
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The over-representation of women and people of
color in the incarcerated LGBTQ+ population is
especially notable in the trans population: one in five
(21%) trans women have experienced incarceration
at some point in their lives, as have nearly half (47%)
of all Black trans people.” According to the National
Center for Transgender Equality, 16% of all trans
people have experienced incarceration at some point
during their lives.®

B. Youth

Among minors in youth justice facilities on a typical
day in 2019, 20% identified as LGBTQ+, representing
approximately 7,300 people.® By comparison, only
9.5% of youth ages 13 to 17 in the general population
identify as LGBTQ+.™°

Within youth justice facilities, youth of color
comprise 67% of the overall population, but 85% of
the incarcerated LGBTQ+ population.” While 40%
of detained girls identify as LGBTQ+, the figure for
detained boys is 14%.?

Figure 3. LGBTQ+ Youth: Incarcerated vs.
General Population, 2019
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Il. DRIVERS OF OVERREPRESENTATION

Allie Reyes

In 2015, 15-year-old Allie Reyes was arrested
after a fight with her mother. At the Sununu
Youth Services Center in New Hampshire,
Reyes was isolated on a separate floor from
the girls’ unit because she is trans. “When | first
got there, | was immediately retraumatized. My
gender was invalidated,” she remembered."
After three years in and out of the facility,
Reyes struggled with severe depression
and an eating disorder. Reyes, who had
experienced homelessness for many of her
teenage years, is now an advocate for ending
youth homelessness and expanding health
care accessibility for young people aging out

of the youth justice system.

High rates of poverty, homelessness, discrimination,
and violence against LGBTQ+ adults and youth
perpetuate their overrepresentation in the criminal
legal system. LGB+ adults are twice as likely as the
general population to experience homelessness
in their lifetimes.™ In 2019, 22% of LGBTQ+ people
lived in poverty, with 31% of Black LGBTQ+ people
living in poverty, as compared to 16% of cisgender
straight people.’ LGB+ people are more likely to have

substance use disorders than straight people, often
resulting from social stigmatization, fear of rejection,
and lack of acceptance.’®

These factors, along with family rejection,
employment discrimination, the high cost of gender-
affirming health care, and the absence of safe shelters
and culturally competent substance use services
can lead LGBTQ+ people to engage in street-based
economies—such as drug sales and sex work—that
increase their risk of criminal legal involvement and
police violence. LGBTQ+ youth, often fleeing abuse
and lack of acceptance, are over twice as likely to
report homelessness than non-LGBTQ+ youth,’” and
often experience disproportionate enforcement of
low-level offenses (e.g., loitering, sleeping outside,
panhandling, and prostitution). Adverse experiences
at home or in foster care can affect young people’s
performance in school, fueling the school-to-prison
pipeline: 90% of LGBTQ+ youth in detention have been
suspended or expelled from school at least once.®

Police bias, anti-trans laws, and discriminatory bail
practices contribute to higher rates of incarceration
for LGBTQ+ people, especially trans women of
color. LGBTQ+ people are nearly four times as likely
as straight people to be victims of violent crime.™
For trans victims of domestic violence (particularly
trans persons of color), or for those acting in self-
defense, police involvement can often result in their
own arrest.?® Black trans women regularly report
that police fail to take their reports of violence
seriously.?’ Further, legal strategies such as the
“LGBTQ+ panic defense” are often used to justify
acts of violence against members of the LGBTQ+
community, sometimes positing that the perpetrator



committed an act of self-defense triggered by the
identity of the victim.?2 “Walking while trans” policies
and practices—in which police routinely profile trans
women of color as sex workers—also increase risk
of police violence and arrest.z® In 2018, under New
York’s recently repealed “Loitering for the Purpose
of Prostitution” statute, 91% of those arrested were
Black and Latinx.?* The statute criminalized behaviors
such as repeatedly attempting to stop or wave at a
vehicle or attempting to talk to other individuals on
the street.?®

LGBTQ+ people can also experience unwarranted
pretrial detention due to discriminatory bail practices.
The Center for Lesbian Rights reports that LGBTQ+
people receive higher bail amounts than others

because they are perceived as flight risks or dangers
to the community.?® Pretrial judges and parole
board members may also fail to recognize chosen
families as legitimate support networks for release,
or acknowledge the responsibilities that LGBTQ+
people have to non-legally adopted children.?” Some
research suggests that LGBTQ+ people are more
likely to be convicted of violent crimes that result in
longer prison sentences than straight people.® As
sentencing reforms have mainly focused on non-
violent convictions, LGBTQ+ people are left facing
lengthy sentences with fewer chances for review and
release.?



Recommended Reforms

1. Prevention and Enforcement

+ Decriminalize sex work and repeal anti-loitering
laws that are used to profile and target trans
people, as recommended by the Transgender
Law Center.*® Decriminalize low-level quality
of life offenses associated with poverty and
homelessness, such as sleeping in public,
loitering, disorderly conduct, and panhandling.
Research has found that misdemeanor non-
prosecution not only benefits individuals, but
also improves public safety.®

Broaden anti-discrimination laws and adopt the
kinds of provisions found in the End Racial and
Religious Profiling Act (ERRPA), which would
prohibit federal, state, and local law enforcement
from targeting people based on “actual or
perceived” race, ethnicity, national origin, religion,
gender, gender identity, or sexual orientation.*?

Repeal HIV-criminalization laws. As of 2021,
35 states had laws that punish non-disclosure
of HIV status prior to consensual sex. These
laws disproportionately impact Black and
LGBTQ+ communities, and in some states, can
add penalty enhancements to sex work and
solicitation convictions.®® States should instead
invest in harm reduction and treatment services,
including HIV prevention programs, screenings,
antiretroviral therapies, and access to condoms
and sterile syringes.

2. Sentencing and Sentence Review

* Incorporate sexuality and gender identity into
training programs for pretrial and sentencing
judges, similar to those provided by the Williams
Institute’s Judicial Education Program, and
create similar trainings for police, prosecutors,
and public defenders.?*

« Consider circumstances of incarceration—

including conditions of confinement, the impact
of a person’'s incarceration on family and
community, and any evidence of physical, sexual,
or psychological abuse while incarcerated—
at the point of sentencing and in sentencing
reviews and parole hearings.

Remove strict behavioral standards from
sentencing review legislation, parole hearing
criteria, and policies that disadvantage LGBTQ+
people. As LGBTQ+ people are more likely
to receive disciplinary write-ups for issues
related to their identity (e.g., using gender-
affirming clothing and products, and reporting
sexual misconduct), second look bills that
require incarcerated people to have few or no
disciplinary write-ups on their records would
disproportionately impact LGBTQ+ people’s
chances for resentencing or release.®®

Monitor and create accountability to eliminate
disparities in sentencing resulting from
discretionary bias and based on criminal
histories.

3 Culturally-Competent Services

+ Create emergency and transitional housing

specifically for LGBTQ+ youth and adults. Ensure
that all treatment and social service providers
who receive referrals from the criminal legal
system and all alternatives-to-incarceration
programs are qualified to provide inclusive and
culturally-competent care.

Promote economic and financial security,
ensure access to stable housing, and protect the
civil rights of LGBTQ+ people, as detailed by the
Center for American Progress.=®



Ill. CONDITIONS OF CONFINEMENT

Charles Rhines

Charles Rhines was executed in 2019
in South Dakota, after serving 27 years
in prison for a burglary-turned murder.
Following Rhines’ trial in 1992, multiple
jurors provided sworn testimony that their
death sentence decision was swayed by the
fact that Rhines was a gay man. According
to one juror, the jury knew that Rhines was
gay, and “thought that he shouldn’t be able
to spend his life with men in prison."*”
Another juror stated that there was “lots of
discussion of homosexuality. There was a
lot of disgust.” In 2019, Rhines’ case was
examined by the U.S. Supreme Court. The
ACLU filed an amici curiae in support of
Rhines, arguing that bias against LGBTQ+
people in jury deliberations “interferes with
the right to a fair and impartial jury.”s® The
Supreme Court ultimately upheld Rhines’
sentence, and he was executed later that

year.

A. Sexual Assault and
Harassment in Custody

LGBTQ+ adults and youth in the criminal legal
system are at an increased risk of sexual assault and
harassment from other incarcerated people and staff,
compared to cisgender and straight people. The 2012
National Inmate Survey found that 12% of LGB people
in prison and 9% in jail reported experiencing sexual
victimization from another incarcerated person, as
compared to 1% of straight people in prisons and
jails.®* Of LGB people in prisons and jails, 5% and 4%
respectively reported sexual victimization from staff,
compared to 2% of incarcerated straight people.*
That same year, 40% of trans people in state and
federal prisons reported sexual victimization.*' In the
Bureau of Justice Statistic’s 2009 National Survey of
Youth in Custody, 20% of LGB+ youth reported sexual
victimization by other youth or staff, compared to
11% of straight youth.*?

Sexual assault in prisons remains a significant issue,
especially for those who identify as LGBTQ+, due in
part to obstacles created by federal laws. In 2003,
the Prison Rape Elimination Act (PREA) established
national standards for federal and state facilities to
analyze and prevent incidents of sexual assault in
prisons, jails, and detention facilities (as PREA is tied
to federal funding, it does not have jurisdiction over
jails, although some have adopted the standards).*®
PREA established standards surrounding correctional
leadership and accountability, sexual assault
prevention, training, reporting, data collection,
discipline, investigations, medical and mental health
services and prosecution.** All facilities covered



under PREA are audited at least once every three
years, during which the facility’'s practices and
procedures are observed to measure compliance
with the standards.*® But the rates of sexual assault
presented above have occurred amidst these
audits—underscoring the need for more rigorous
enforcement.

When sexual assaults occur, the 1996 Prison
Litigation Reform Act (PLRA) makes it more difficult
for incarcerated people to file lawsuits in federal
court, requiring them to exhaust all avenues of the
prison’s grievance process and pay all court filing
fees in full.*® PLRA also stipulates that lawsuits for
mental or emotional injury cannot be filed without
proof of physical injury.*” While PREA sets up an
exception to the PLRA exhaustion process for sexual
assault complaints—eliminating extra hurdles such
as time limits on filing grievances, strict procedural
requirements, “informal” resolution requirements, and
prohibitions on assistance for filing grievances*—
it does not create a private right of action for
incarcerated people.

Recommended Reforms

* Repeal the Prison Litigation Reform Act.*°

« Improve PREA implementation, oversight,
and audits, and establish stiffer penalties for
non-compliance. For states and agencies
that do not meet the federal standards, PREA
currently allows for a denial of only 5% of
federal criminal justice assistance.®®




B. Solitary Confinement

The use of solitary confinement is pervasive in
the United States, and is sometimes used for the
protective custody of vulnerable populations and
victims of assault.5 Research demonstrates that the
clinical impacts of isolation on both youth and adults
can be similar to those of physical torture; responses
to solitary confinement can include perceptual
distortions and hallucinations, increased anxiety,
rage, fear, lack of impulse control, depression, sleep
problems, self-mutilation, and lower levels of brain
function.® Prison officials disproportionately place
LGBTQ+ people in solitary confinement because of
their gender identity or sexuality, citing concerns for
their safety. In 2014, Black & Pink surveyed 1,200
imprisoned people nationwide who subscribed to
the organization’s publication and found that 85% of
imprisoned LGBTQ+ respondents had been in solitary
confinement at some time during their sentence.®
In contrast, 20% of the total prison population
spent time in solitary confinement between 2011
and 2012.%¢ According to Black & Pink, many
imprisoned trans people are placed in “indefinite,
prolonged solitary confinement—conditions
classified by the U.N. as torture—ostensibly for their
own protection.”**Although PREA discourages the
placement of people who are especially vulnerable
to sexual assault in “protective custody,” the practice
continues with little to no judicial oversight;*® very few
states ban orregulate the use of solitary confinement.

Staff at youth detention centers often isolate LGBTQ+
youth for similar reasons. This kind of isolation limits
access to programs and services, and increases
risk of harassment and abuse by staff. In 2016, the
Department of Justice prohibited the use of solitary
confinement for youth in federal custody, but the
prohibition does not extend to youth confined under
state laws.*

10




IV. HEALTH CARE

Hormone therapy and gender-affirming surgery are
medical necessities that are exceptionally difficult
for trans and gender non-conforming people in prison
to access.®' Incarcerated people and advocates note
that it can take months or years for people in prison
to obtain gender dysphoria diagnoses, which are
required for treatment.®? Among respondents to Black
& Pink’s survey, only 43% of imprisoned transgender,
nonbinary, and Two-Spirit respondents had been
diagnosed with gender dysphoria, while 31% were
denied diagnoses®—often due to substantial delays
in receiving care, administrative barriers, denial for
non-medical reasons, or staff who are unequipped to
provide gender-affirming health care.® Similarly, only
23% of these respondents reported taking hormones
at the time of the survey, while 44% were reportedly
denied access to hormones.®® In a 2009 national
study of trans women in the United States, 21%
were denied hormones and 15% were denied regular
medical care while incarcerated.®® According to
Disability Rights Washington, most U.S. jurisdictions
do not allow incarcerated people access to gender-
affirming surgery.®’

The majority of staff in the youth justice system are
untrained and lack an understanding of the medical
needs of LGBTQ+ youth.®® Not only does placing
gender non-conforming youth in facilities that do not
align with their identity increase their risk of violent
victimization, it also limits their access to appropriate
services, such as gender-affirming clothing, personal
products, and medical treatments. In some cases,
trans youth in confinement have to get a court order
to receive appropriate medical care.®®

Rejection of transgender health care is not limited
to prisons. During the 2022 state legislative cycle,
at least 20 anti-trans youth medical bans have been
introduced that would criminalize gender-affirming
care for trans people under age 18.7° For example,
Idaho’s House Bill 675—passed by the House in March
of 2022—could result in sentences of life in prison
for parents who support their children in receiving
hormones or surgeries.”



V. HOUSING, SEARCHES, AND GENDER EXPRESSION

A. Housing

Incarcerated trans people should be given a choice
as to where they are housed and by whom they are
searched. A study of 315 trans women incarcerated
in 27 California prisons found that 65% preferred to
be housed in men'’s facilities.” In January 2022, the
Federal Bureau of Prisons revised its housing policies
for trans people in prison to require that a transgender
orintersex person’s views on their own safety be given
“serious consideration” in housing and programming
assignments.”* However, despite this reform, trans
people leaving prison are often placed in re-entry
programs and transitional housing that do not match
their identity, resulting in violence, harassment, and
even parole violations for trans people who dress
according to their gender identity.”® Also, this federal-
level change does not apply to state prisons, where
the majority of trans people are incarcerated.

Figure 4. Trans People in State Versus
Federal Prisons, 2020-2021
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Balsamo, M., & Ibrahim, M. (2021, Sept 17). Justice Department
reviewing policies on transgender inmates. Associated Press.
https://apnews.com/article/religion-crime-prisons-minnesota-
illinois-007d87693249a9831867a5289c09e612; Sosin, K. (2020,
Feb 26). Trans, imprisoned—and trapped. NBC News. https://
www.nbcnews.com/feature/nbc-out/transgender-women-are-
nearly-always-incarcerated-men-s-putting-many-n1142436

12

B. Searches

Incarcerated trans people are at a high risk of
sexual harassment from staff during searches and
strip searches. PREA has limits on cross-gender
searches, but the regulations do not prioritize
trans and intersex people’s expressed preference
for the gender of the correctional officer searching
them. Searches can be especially traumatic
for incarcerated trans people, as they are often
searched by an officer of a different gender, and
are sometimes searched “simply so that prison
staff can see their genital characteristics, or for
the purpose of humiliating or harassing them."’¢

C. Gender Expression

LGBTQ+ people in prison face a striking lack
of resources and support necessary for their
health and safety. Gender-affirming clothing and
products for gender non-conforming people are
extremely limited inside prisons, and their use
often results in unwarranted disciplinary write-
ups and punishments. Black & Pink’s survey of
1,200 imprisoned members found that only 21%
of respondents had access to underwear and
cosmetics that matched their gender identity.”” In
2021, trans men incarcerated in Texas reported
that they had been required to wear sports bras
and women’s underwear, and to keep their hair
longer than 2.5 inches (or risk disciplinary write-
up); they were also unable to purchase chest
binders.”®



While federal correctional staff are prohibited from
repeatedly mis-gendering trans and non-binary
incarcerated people, protections such as these
are lacking at the state level.” In a 2017 survey of
21 states, Prison Policy Initiative found that only
three states (Delaware, Pennsylvania, and Vermont)
required staff to use preferred pronouns, and only
Vermont required staff to use preferred names.®
Name changes are exceedingly difficult to accomplish
in prison; even post-incarceration, at least 57% of
the LGBTQ+ population live in states with additional
restrictions and requirements regarding name
changes for formerly incarcerated people.?
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Incarceration exacerbates harm against
an already vulnerable population. The
drivers of the over-incarceration of
LGBTQ+ people—poverty, homelessness,
discrimination, social stigmatization, and
violence—are systemic issues that should
be effectively and equitably addressed
through investments in inclusive social
services, notcompoundedbyincarceration.
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