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In the Houchins plurality opinion, Chief Justice Burger referred to jail
inmates as “government-controlled sources of information.”**® This view
conveniently inverts the facts: jail inmates are people whom the government
has cut off from any ability to communicate except that furnished by the
government.’”” For that reason, a pure “public forum” analysis is inapposite in
the custodial setting; an inmate has not chosen to use government-owned
property for speech but rather is limited by the government to doing so.***

Just as the Court has created two tiers of First Amendment protection in
schools—a higher tier for individual expression and a lower tier for speech that
depends on a government-provided “forum” to convey speech—it is possible
to craft a standard for jails that balances the interests of speaker and institution
in place of the current regime that is (in practice, if not clearly so in law)
essentially zero First Amendment recourse. As in schools, it might make sense
to afford inmates diminished free-speech protection in a government-supplied
medium that the government is under no obligation to furnish, such as e-mail
access. When an inmate uses a jail computer to send e-mail, the jail’s interests
in regulating that communication are heightened; a crime victim who receives
harassing or threatening e-mails might justifiably ask why a jail turned an
inmate loose with internet access to do harm. But the same calculus does not
apply to a face-to-face interview—a person who wants no contact with her
tormentor will not schedule an appointment to visit him—especially where the
interviewer is a professional journalist who accepts the risk of experiencing
unpleasant speech. In the case of e-mail access, the jail is refusing to offer a
communication method (a “positive” obligation), whereas in the case of
interviews, the jail is using its governmental authority to get between two
people who, but for the jail’s intervention, would meet and exchange
information (a “negative” obligation). Even if the First Amendment does not
entitle people to have government-created channels made available to them, it

326. Houchins v. KQED, Inc., 438 U.S. 1, 8 (1978).

327. See Leverson, supra note 233, at 445 (“A prisoner is not just a source of information within
government control. She is a human being in the custody of the state who retains all the rights of an
ordinary citizen except those expressly, or by necessary implication, taken from [her] by law.”
(internal quotation marks omitted) (quoting Coffin v. Reichard, 143 F.2d 443 (6th Cir. 1944), cert.
denied, 325 U.S. 887 (1945))).

328. See Perry Educ. Ass’n v. Perry Loc. Educators’ Ass’n, 460 U.S. 37, 45-48 (1983)
(describing three categories of “public forum” property—traditional, designated, and nonforum—
where a speaker’s right to use the property for expression varies with the character and use of the
property); see also Bloedorn v. Grube, 631 F.3d 1218, 1232 (11th Cir. 2011) (“[TThe scope of the
relevant forum is defined by the access sought by the speaker, meaning that if a speaker seeks access
only to a limited area of government property, we must tailor our approach to the perimeters of a forum
within the confines of the government property.” (internal quotes omitted) (quoting Cornelius v.
NAACP Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 801 (1985))).
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certainly entitles them to be free from undue interference in conversations with
willing listeners.

A “school-like” two-tier First Amendment approach would start with the
proposition that jailed people may (subject to reasonable time, place, and
manner restrictions) speak with the outside visitors of their mutual choice,
while allowing the government to reject a meeting upon surmounting a burden,
in an individual case, of showing that the interview is realistically likely to
result in a substantial disruption. Such an analysis would honor the distinction
between the ability to push speech onto a potentially unwilling audience (such
as by using social media or e-mail) versus the ability to entertain a visit by a
willing listener whose First Amendment rights are unimpaired by confinement.

The Court already fashioned a workable standard in the Martinez case,
which allows for censoring outgoing prison mail only if the regulation satisfies
rigorous scrutiny: the regulation must advance a “substantial” government
interest and be narrowly tailored to advance that interest, avoiding
overbreadth.’” Notably, the Martinez Court cited school-speech jurisprudence
in fashioning its standard, which—as with schools—is somewhat more
deferential to government authorities than “real-world” standards but still an
elevated level of scrutiny beyond mere rational-basis review.** As with school
speech, a Martinez-type standard for judicial review of policies that purport to
restrict face-to-face communications between journalists and jail inmates
would be sufficiently adaptable so that administrators could reserve judgment
to make individualized safety-based decisions but would be put to their proof
before nakedly asserting “safety” as a catch-all rationale for secrecy.’!

One of the many “missing pieces” that makes the Supreme Court’s inmate-
speech jurisprudence unhelpfully circular is that the cornerstone Pell case
began with the premise that the California prison system’s prohibitions on
interviewing were not an attempt to cover up abusive conditions.*** By starting
with that assumption, the Justices left no roadmap for deciding a case in which
stronger evidence of invidious motive exists. If any such claim is even
cognizable at all after the Pell and Houchins cases, the Court has given no
guidance for deciding who would carry the burden of proof, what level of
scrutiny would apply, or what would constitute a decisive taint removing the

329. Procunier v. Martinez, 416 U.S. 396, 413-14 (1974).

330. See id. at 409-10 (first citing Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503,
506 (1969); then citing Healy v. James, 408 U.S. 169 (1972) (the college-speech case)).

331. See Leverson, supra note 233, at 45051 (recommending Martinez as the proper standard
when balancing all flow of communication between prison and jail inmates and the outside world).

332. Pell v. Procunier, 417 U.S. 817, 830 (1974) (“We note at the outset that this regulation is
not part of an attempt by the State to conceal the conditions in its prisons or to frustrate the press’
investigation and reporting of those conditions.”).
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case from the ambit of Pell. Given the well-documented history of abusive and
inhumane conditions within jails and the government’s self-evident interest in
making sure those conditions are not publicly scrutinized, it should not be
necessary for a journalist, or the journalist’s would-be interviewee, to come
forward with individualized proof of a wrongful conspiracy to suppress
information. Justice Stewart’s credulity in Pell notwithstanding, it is a state of
nature that government agencies will, to borrow his words, “conceal the
conditions” in custodial facilities or “frustrate the press’ investigation and
reporting of those conditions.”**?

Even if it is permissible under prevailing constitutional standards to impose
burdens on media visitors above and beyond what is imposed on family or
clergy visitors, there are real public-policy questions about the wisdom of doing
so. A journalist visitor does not pose any greater safety risk than a non-
journalist (and arguably less because a friend or family member will be more
likely to be enlisted in smuggling dangerous items). If there is no safety
rationale for making journalists secure more demanding approvals than non-
journalists, the remaining rationales—that, as in the case of Dougherty County,
Georgia, or Gaston County, North Carolina, jail authorities are concerned about
how they will be portrayed in the media—are certainly not compelling ones and
may not even be reasonable ones.

There are worthy arguments for the Supreme Court to revisit its prison-
speech jurisprudence (in Turner, Thornburgh, and Jones) in light of what has
happened since those mid-1970s decisions: (1) the Court has recognized a First
Amendment right to observe every critical phase of the criminal trial process,***
(2) an evolving body of case law recognizes the right to record government
employees doing official business on public property, which specifically
includes police but appears to extend more broadly,** and (3) the Court has
created the “public forum” standard by which restrictions on speech on
government property are evaluated.*® In light of all of these changed
circumstances, the method of analysis set forth in the Pell-Saxbe line of cases
seems dated both as a matter of law and as a matter of fact. Additionally, there

333. Id.

334. Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 580 (1980).

335. Matt Ford, A Major Victor for the Right to Record Police, ATLANTIC (July 7, 2017),
https://www.theatlantic.com/politics/archive/2017/07/a-major-victory-for-the-right-to-record-
police/533031/ [https://perma.cc/BOQW-BCGJ].

336. See Perry Educ. Ass’n v. Perry Loc. Educators’ Ass’n, 460 U.S. 37, 45-46 (1983)
(explaining how a public forum comes to exist and the level of First Amendment scrutiny that applies
depending on the nature of the government property to which the speaker seeks access); see also R.
George Wright, Public Fora and the Problem of Too Much Speech, 106 KY. L.J. 409, 414—17 (2018)
(explaining the recognized categories of forum property and how the level of judicial scrutiny that
applies to First Amendment claims varies with the property’s character).
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are worthy arguments for recognizing a heightened degree of constitutionally
guaranteed access for journalists, whose presence in correctional facilities
serves important checking and representational functions and whose
effectiveness in discharging those functions is limited if they must adhere to the
same prohibitions on recording devices that apply to the general public.**’

But neither of those steps, which would involve reevaluating precedent to
some degree, is necessary for the courts to take the more modest steps of
recognizing meaningful First Amendment protection for people in county jail
(as opposed to prison) and for the people who seek to exchange information
with them. Houchins did not conclusively decide anything, and the meager
body of post-Houchins cases from lower courts in the jail context provide no
greater clarity. All that seems certain is that jailed people and journalists will
have no constitutionally guaranteed right to speak with each other as long as
some mix of other effective communication options is available, which suggests
that there is some yet-to-be-located floor of “ineffectiveness” beneath which
prohibiting contact with the press might become constitutionally suspect.

Given the inherent slowness of resolving constitutional litigation, jailed
people will essentially never be able to litigate the adequacy of their
communication options during a time when relief can reach them. For that
reason, a “standard” that says “jails must offer some communication options,
of undetermined quality and quantity” is no standard at all. Because jail
inmates rarely can obtain meaningful relief by suing, courts must establish
bright-line standards and not intensely fact-specific ones. Even if Pell and
Saxbe, as reinforced by the Court in Turner, contemplate what is effectively
unlimited discretion to ban interviews—for the Court has yet to identify any set
of circumstances under which prisons would be required to admit journalists—
that body of law need not be conclusive of the rights of people in jails,
especially those who are being held in pretrial detention and not for purposes
of post-conviction punishment.

VII. CONCLUSION

Following the killing of a forty-six-year-old Black man by Minneapolis
police who were arresting him for a petty offense, communities across the

337. For an in-depth discussion of this point, see generally Tom A. Collins, The Press Clause
Construed in Context: The Journalists’ Right of Access to Places, 52 MO. L. REV. 751 (1987). Ina
wide-ranging analysis looking not just at correctional institutions but also at other government-
maintained property such as military bases, Collins posits that for journalists to be treated “equally”
with the general public may at times require what seems like preferential status because journalists
may need superior access to do their jobs as effectively as members of the public can do theirs with
less access. See id. at 779 (“The controlling factor in determining a different treatment of media and
public should be the degree of access appropriate for the media to fulfill its function.”).
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United States erupted in sustained protests against police brutality, especially
the overzealous use of deadly force against Black people who present no
threat.*® The outcry led to a wave of reform proposals, including immediate
legislative action in several states liberalizing public access to formerly
secretive misconduct complaints against law enforcement officers.>* While
the focus of the Black Lives Matter campaign has understandably been on
policing—because police misconduct often takes place in public and,
increasingly, on the type of shareable video that ignites outrage—it is the very
nature of jails’ invisibility to the public that enables abuse and neglect to fester.
In a typical year, more people die in county jail than are shot to death by police
officers,** yet those fatalities only occasionally attract public scrutiny.**!

It is impossible to ignore the fact that limitations on speech behind bars,
along with every other limitation that comes with the loss of rights during
imprisonment and detention, disproportionately affects nonwhite people.***
The incarceration rate for Black males in 2018 was 5.8 times that of white
males, while the rate for Black women was 1.8 times the rate of white
women.’** The optic of largely white law enforcement agencies muzzling
largely nonwhite speakers is one that should rightly raise eyebrows. In a June
2020 study, the nonprofit advocacy organization Reflective Democracy
Campaign, using data gathered from sheriff’s departments across the country,
reported that ninety percent of sheriffs’ positions are held by white males,

338. See Maureen Groppe & Kristine Phillips, From Coastal Cities to Rural Towns, Breadth of
George Floyd Protests—Most Peaceful—Captured by Data, USA TODAY (June 10, 2020, 10:45 AM),
https://www.usatoday.com/story/news/politics/2020/06/10/george-tloyd-black-lives-matter-police-
protests-widespread-peaceful/5325737002/ [https://perma.cc/GAC3-38C6] (describing nationwide
reaction to May 25th police killing as “the most widespread mass demonstrations in recent memory”).

339. See Ginia Bellafante, Why Secrecy Laws Protecting Bad Olfficers are Falling, N.Y. TIMES
(June s, 2020), https://www.nytimes.com/2020/06/05/nyregion/police-records-50a.html
[https://perma.cc/8XEJ-QC8P] (highlighting recent pro-transparency reforms in California and New
York).

340. According to a database maintained by The Washington Post that uses records from law
enforcement agencies across the country, 999 people were shot dead by police in 2019. See Fatal
Force, WASH. POST, https://www.washingtonpost.com/graphics/2019/national/police-shootings-
2019/ [https://perma.cc/TL8S-K2CZ] (last updated Aug. 10, 2020).

341. A rare exception was the case of Sandra Bland, a twenty-eight-year-old Black motorist who
was found hanged in a jail cell in Waller County, Texas, in July 2015, a case that attracted deep
suspicion because Bland was facing an insignificant traffic charge and had exhibited no discernible
indicia of suicidal disposition to family and friends. See Bill Chappell, Sandra Bland’s Phone Video
of Her Own Arrest Surfaces, Reviving Calls For New Inquiry, NPR (May 7, 2019, 3:23 PM),
https://www.npr.org/2019/05/07/721086944/sandra-blands-phone-video-of-her-own-arrest-surfaces-
reviving-calls-for-new-inqu [https://perma.cc/4VCD-PBB6] (describing cellphone video that shows
Texas highway patrol officer threatening Bland with a stun gun while citing her for failing to signal
for a lane change).

342. BUREAU OF JUST. STATS., OFF. OF JUST. PROGRAMS, U.S. DEP’T OF JUST., PRISONERS IN
2018, at 1 (2020), https://www.bjs.gov/content/pub/pdf/p18_sum.pdf [https://perma.cc/69J9-MNEL].

343. Id.
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though they represent just thirty percent of the country’s population, while
people of color, who represent thirty-nine percent of the U.S. population, hold
only eight percent of sheriff positions, and fewer than three percent of the
positions are held by women of any race.*** While other state elected offices
are also disproportionately held by white men, including district attorney’s
offices and legislative seats, the report concluded: “[W]e have found no other
elected office so overwhelmingly controlled by white men.”*

The occupancy of jails is not just disproportionately people of color—it is
also disproportionately poor people.**® The inability to pay for bail is one of
the primary reasons that people remain in county jail custody. By one estimate,
ninety percent of the pretrial detainees held in county jail are there because they
cannot afford bail, putting them in danger of assault, suicide, or infectious
disease for no reason other than poverty.’*’ Research has documented that
spending a substantial amount of time in pretrial detention is linked with a
greater likelihood of a conviction, which may be attributable to the pressure to
plead guilty experienced as people become impatient to resolve their cases.**®
People who lack legal representation and are feeling coercion to plead guilty
are exactly the people who might most benefit from having their cases
scrutinized by journalists. Indeed, because of backlogged courts and lack of
adequate legal representation, it is not uncommon for people to stay in jail
longer on pretrial holds—on occasion, even years longer—than the potential
sentence associated with the charged crime; one study found people in
Louisiana sitting in pretrial detention for as long as four years.*** It seems
inconceivable that the Constitution could tolerate cutting off those people from

344. REFLECTIVE DEMOCRACY CAMPAIGN, CONFRONTING THE DEMOGRAPHICS OF POWER:
AMERICA’S SHERIFFS (2020), https://wholeads.us/wp-content/uploads/2020/06/reflectivedemocracy-
americassheriffs-06.04.2020.pdf [https://perma.cc/372A-35VI].

345. Id. at 4.

346. Cherise Fanno Burdeen, The Dangerous Domino Effect of Not Making Bail, ATLANTIC
(Apr. 12, 2016), https://www.theatlantic.com/politics/archive/2016/04/the-dangerous-domino-effect-
of-not-making-bail/477906/ [https://perma.cc/SHR9-6RED].

347. Id.; LAURA M. MARUSCHAK, MARCUS BERZOFSKY & JENNIFER UNANGST, U.S. DEP’T OF
JUST., MEDICAL PROBLEMS OF STATE AND FEDERAL PRISONERS AND JAIL INMATES, 2011-12 (2015),
https://www.bjs.gov/content/pub/pdf/mpsfpjil 112.pdf [https://perma.cc/JISDR-VQVX]; NANCY G. LA
VIGNE, SARA DEBUS-SHERRILL, DIANA BRAZZELL & P. MITCHELL DOWNEY, JUST. POL’Y CTR,
PREVENTING VIOLENCE AND SEXUAL ASSAULT IN JAIL: A SITUATIONAL CRIME PREVENTION
APPROACH (2011), https://www.urban.org/sites/default/files/publication/26746/412458-Preventing-
Violence-and-Sexual-Assault-in-Jail-A-situational-Crime-Prevention-Approach.PDF
[https://perma.cc/Y8DM-VUTS].

348. Megan T. Stevenson, Distortion of Justice: How the Inability to Pay Bail Affects Case
Outcomes, 34 J.L.,ECON. & ORG. 511, 51213 (2018).

349. Emily Hamer & Sheila Cohen, Poor Stay in Jail While Rich Go Free: Rethinking Cash Bail
In Wisconsin, WIS. PUB. RADIO (Jan. 21, 2019, 6:00 AM), https://www.wpr.org/poor-stay-jail-while-
rich-go-free-rethinking-cash-bail-wisconsin [https://perma.cc/EWC5-7STX].
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any method of reaching out to the public for rescue except mailing a postcard
to a news organization.

During 2020, jails across America filled up with detainees swept up by
police in, at times, overzealous responses to protests against the unjustified use
of deadly force by law enforcement against people of color.**® An Associated
Press tally at the beginning of June 2020 found protest-related arrests to add up
to ten thousand and counting.**' Most of these arrests have been nonviolent,
the majority of them involving charges of failure to disperse and curfew
violations.™? A minority occur on charges of burglary and looting, with some
people being charged only for being in the wrong place at the wrong time, such
as a man charged with looting when he happened to walk by and photograph
what was going on.*”

Jails are in no way immune to the brutalization of people—
disproportionately, Black people—by the law enforcement officers entrusted to
keep the public safe. In North Carolina, five former jail officers and a nurse
were charged with involuntary manslaughter in the death of John Neville, a
fifty-six-year-old Black man who was forcibly restrained on the jail floor during
an apparent seizure as he cried out “I can’t breathe!”*** In Tennessee, a thirty-
seven-year-old Black man suffering from mental distress died after jailers
pinned him to the ground for six minutes until he went limp.*> Even when
employees are not directly responsible for inflicting the fatal blows, their

350. See Michael Sainato, ‘They Set Us Up’: US Police Arrested Over 10,000 Protesters, Many
Non-Violent, GUARDIAN (June 8, 2020, 6:00 AM), https://www.theguardian.com/us-
news/2020/jun/08/george-floyd-killing-police-arrest-non-violent-protesters  [https://perma.cc/EY6U-
2NXD] (collecting complaints by demonstrators who say police overreacted to peaceful protests with
arrests, rubber bullets, and tear gas, including several incidents that resulted in criminal charges against
the officers).

351. Anita Snow, AP Tally: Arrests at Widespread U.S. Protests Hit 10,000, ASSOCIATED PRESS
(June 4, 2020), https://apnews.com/bb2404f9b13c8b53b94c73f818f6a0b7 [https://perma.cc/Q6L4-
HNZM].

352. Id.

353. Id.; see also Aaron Miguel Cantt, Federal Prosecutors Engaged in Unprecedented Push to
Jail Protestors Before Trial, INTERCEPT (Oct. 30, 2020, 6:00 AM),
https://theintercept.com/2020/10/30/federal-prosecutors-protests-pretrial-detention/
[https://perma.cc/H7C9-ZUKD] (discussing how detainee held on federal charges of inciting a riot via
a method of interstate commerce for livestreaming the event on Facebook is finally allowed to tell his
story detailing rough treatment disproportionate to his nonviolent charge).

354. Videos Show North Carolina Man Restrained by Jail Officers Before His Death: “I Can’t
Breathe”, CBS NEWS (Aug. 6, 2020, 10:39 AM), https://www.cbsnews.com/news/john-neville-death-
body-cam-videos-guards-arrest-north-carolina/ [https://perma.cc/4AV3-PERW].

355. See Bob Ortega, Nelli Black & Drew Griffin, Videos Raise Question About In-Custody
Death Deemed an ‘Accident’ by Tennessee Officials, CNN (June 12, 2020, 9:09 PM),
https://www.cnn.com/2020/06/12/us/videos-jail-custody-death-sterling-higgins-invs/index.html
[https://perma.cc/YT25-EVIK] (reporting on wrongful death lawsuit by survivors of Sterling Higgins,
whose death was investigated by a grand jury but produced no criminal charges).
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indifference has been blamed for scores of deadly inmate-on-inmate attacks.**°

Manifestly, the deferential “hands-off” approach of the federal judiciary,
embodied in the Pell-Houchins line of cases, is not working.

Just as assumptions about the confidentiality of police personnel records
are being revisited in light of public alarm over officers’ violent misbehavior,**’
it is equally timely to revisit seemingly settled judicial assumptions devaluing
the role of public oversight in keeping detention facilities sanitary and safe.
Public trust in the criminal justice system has been strained to the breaking point
and beyond. If jails are largely operated in an honest and safe manner, then
inviting journalists through the gates will reassure the public and restore
confidence—and if not, then independent media scrutiny is the best hope for
catalyzing reform.

356. See, e.g., Elvia Malagon, Family of Chicago Man Beaten to Death in Cook County Jail Cell
Files Lawsuit: ‘Nothing is Going to Take Away This Pain’, CHI. TRIB. (Feb. 12, 2020, 10:39 AM),
https://www.chicagotribune.com/news/breaking/ct-cook-county-jail-beating-death-lawsuit-pedro-
ruiz-20200212-udhqvnpt75dolmis6q44ukbicq-story.html [https://perma.cc/QU83-7E4Q] (reporting
that nineteen-year-old Chicago man was beaten to death within a half-hour of arriving at Chicago jail
by a cellmate affiliated with a rival gang); Ross Jones, 19 Inmates Have Died in Macomb Co. Jail
Since 2012; Sheriff Says ‘We Do Our Best’, WYYZ (Sept. 26, 2018, 10:45 PM),
https://www.wxyz.com/news/local-news/investigations/19-inmates-have-died-in-macomb-co-jail-
since-2012-sheriff-says-we-do-our-best-
#:~:text=19%20inmates%20have%20died%20inside,0f%20the%20ACLU%200f%20Michigan
(describing 2014 beating death of inmate the day after his arrival at a Detroit-area jail at the hands of
a known assaultive and mentally unstable cellmate).

357. See Weihua Li & Humera Lodhi, Which States Are Taking on Police Reform After George
Floyd?, MARSHALL PROJECT (June 18, 2020, 3:00 PM),
https://www.themarshallproject.org/2020/06/18/which-states-are-taking-on-police-reform-after-
george-floyd [https://perma.cc/24NZ-645D] (reporting that lawmakers in sixteen states filed bills to
open up police agencies to greater accountability in the aftermath of outrage over the police killing of
George Floyd).



