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“Mass Incarceration” Myths and Facts:
Aiming Reform at the Real Problems

Paul H Robinson? and Jeffrey Seaman?
Abstract

Few claims have won such widespread acceptance in legal academia as the
“mass incarceration” narrative: the idea that the rise in America’s prison
population over the last half century was fueled largely by the needless and unjust
imprisonment of millions of criminal offenders due to punitive changes in
sentencing. To many academics and activists, the question is not how accurate the
mass incarceration narrative is, but how mass incarceration can be ended. This
Article argues the “mass incarceration” narrative is based on a series of myths and,
as a result, many proposed reforms are based on a misunderstanding of America’s
past and present carceral practices. A more accurate understanding is needed to
produce effective reform.

The central myth of the mass incarceration narrative is that exceptional and
unjustified punitiveness largely explains America’s significant increase in prison
population since the 1960s. This explanation overlooks the numerous non-
sentencing factors that increased incarceration: a near doubling in U.S. population,
higher crime rates, increased justice system effectiveness, deinstitutionalization of
the mentally ill, new and tightened criminalizations, worsening criminal offender
histories, and more. While this Article makes no attempt at statistical precision,
these non-sentencing factors can easily explain most of America’s elevated
incarceration compared to the 1960s—a fact in direct conflict with the mass
incarceration narrative. Additionally, while some punishments have increased in
severity since the 1960s, most of these increases are likely to be seen as moving
sentences closer to what the community — and many incarceration reformers —
would believe is appropriate and just, as in cases of sexual assault, domestic
violence, stalking, human trafficking, firearm offenses, and child pornography,
among others.

Comparing America’s prison population to foreign countries, as the mass
incarceration narrative often does, similarly overlooks the contributions of many of
these non-sentencing factors and incorrectly assumes that a higher American per
capita incarceration rate always reflects a problem with American, instead of
foreign, practice. While America can certainly learn from foreign countries, the
reality is that many foreign sentencing practices have sparked chronic and
widespread dissatisfaction abroad. It may be that the dispute over incarceration
practices is more a dispute between the elites and the community than a dispute
between the U.S. and other democracies’ populations.

While all decarceration reformers should welcome a clearer picture of
America’s incarceration practices, it is hard not to conclude that many mass
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incarceration myths were created deliberately by those who oppose not only
incarceration but punishment generally. For these activists, the mass incarceration
narrative is primarily a means toward eliminating punishment, a goal that is
difficult to pursue directly because it is so contrary to the views of the general
population and even a majority of academia.

This Article is not pro-incarceration. It subjects the mass incarceration
narrative to much needed scrutiny precisely because reforming incarceration
practices is necessary. The criminal justice system should strive to deliver just
punishment in the most societally beneficial way, which we believe means
increasing the use of non-incarcerative sanctions. The myths of the mass
incarceration narrative frequently lead activists to overlook non-incarcerative
reforms that deliver just punishment—a tragic failure because such reforms would
have much stronger popular support than the anti-punishment or unsophisticated
anti-prison reforms now pushed by the mass incarceration narrative.

Part | of the Article describes the mass incarceration myths that have
become so broadly accepted. Part Il reviews the facts of American incarceration
practice, which contradict many, if not most, aspects of the narrative. Part lll offers
our reform proposals, which we believe more accurately address the problems in
current incarceration practice. Central to those proposals are the use of creative
non-incarcerative sanctions that still deliver punishment proportional to a nuanced
assessment of each offender’s moral blameworthiness.
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Few claims have won such widespread acceptance in legal academia as the “mass
incarceration” narrative: the idea that the rise in America’s prison population over the last half
century was fueled largely by the needless and unjust imprisonment of millions of criminal
offenders due to punitive changes in sentencing.? To many researchers and activists, the
guestion is not how accurate the mass incarceration narrative is, but how mass incarceration
can be ended. This Article argues the “mass incarceration” narrative is based on a series of
myths and, as a result, many proposed reforms are based on a misunderstanding of America’s
past and present carceral practices. A more accurate understanding is needed to produce
effective reform.
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The central myth of the mass incarceration narrative is that exceptional and unjustified
punitiveness largely explains America’s significant increase in prison population since the 1960s.
This explanation overlooks the numerous non-sentencing factors that increased incarceration: a
near doubling in the U.S. population, higher crime, increased justice system effectiveness,
deinstitutionalization of the mentally ill, new and tightened criminalizations, worsening criminal
offender histories, and more. While this Article makes no attempt at statistical precision, these
non-sentencing factors can easily explain most of America’s elevated incarceration as compared
to the 1960s—a fact ignored by the mass incarceration narrative. Additionally, while some
punishments have increased in severity since the 1960s, most of these increases are likely to be
seen as moving sentences closer to what the community—and many incarceration reformers—
would believe to be appropriate and just, as in cases of sexual assault, domestic violence,
stalking, human trafficking, firearm offenses, and child pornography, among others.

Comparing America’s prison population to foreign countries, as the mass incarceration
narrative often does, also overlooks the contributions of many non-sentencing factors and
incorrectly assumes that a higher American per capita incarceration rate always reflects a
problem with American, instead of foreign, practice. While America can certainly learn from
foreign countries, the reality is that many foreign sentencing practices have sparked chronic and
widespread dissatisfaction abroad. It may be that the dispute over incarceration practices is
more a dispute between the elites and the community than a dispute between the U.S. and
other democracies’ populations.

While all decarceration reformers should welcome a clearer picture of America’s
incarceration practices, it is hard not to conclude that many mass incarceration myths were
created deliberately by those who oppose not only incarceration but punishment generally. For
these activists, the mass incarceration narrative is primarily a means toward eliminating
punishment, a goal that is difficult to pursue directly because it is so contrary to the views of the
vast bulk of the population,* and even a majority of modern academia.’ Those opposed to
punishment ignore the reality that delivering a just punishment as society sees it is essential not
only because it can deter and protect, but also because the community believes doing justice is
a moral imperative. The elitist impulse to impose a criminal justice system that ignores this
societal imperative is not only deeply anti-democratic, but also bound to fail as such a “justice-
less” system will lose moral credibility with the community and thereby lose its ability to shape
norms and gain compliance.®

This Article is not pro-incarceration. It subjects the mass incarceration narrative to much
needed scrutiny precisely because reforming incarceration practices is necessary. The criminal
justice system should strive to deliver just punishment in the most societally beneficial way,
which we believe means increasing use of non-incarcerative punishment. The myths of the mass
incarceration narrative frequently lead activists to overlook the development of a wider range of
non-incarcerative reforms that deliver just punishment — a tragic failure because such reforms
would have much stronger popular support than the anti-punishment or unsophisticated anti-
prison reforms now pushed by the mass incarceration narrative.

Part | of the Article describes the mass incarceration myths that have become so broadly
accepted. Part Il reviews the facts of American incarceration practice, which contradict many, if
not most, aspects of the standard narrative. Part Il offers our reform proposals, which we
believe more accurately address the problems in current American incarceration practice.
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Central to our proposals is the use of creative non-incarcerative sanctions that still deliver
punishment proportional to a nuanced assessment of each offender’s moral blameworthiness.

|. Mass Incarceration Myths

The popular narrative of “mass incarceration” claims America’s prison population
exploded over the last half century because of the needless and unjust imprisonment of millions
of criminal offenders due to punitive changes in sentencing. Even the term sounds sinister, with
“mass incarceration” suggesting a carceral state herding millions of undifferentiated, often poor
and minority, offenders behind barbed wire and prison walls. To many academics and activists,
remedying the sin of mass incarceration is one of the most pressing social justice issues of our
time. Indeed, some have gone so far as to compare American “mass incarceration” to slavery or
Stalin’s Gulag Archipelago.”

Given the weightiness of the claims, it is worth investigating how accurate the mass
incarceration narrative is. We have no desire to promote the status quo—unjust imprisonment
is certainly a serious problem whenever it occurs. But our analysis suggests the popular mass
incarceration narrative is not a good foundation on which to seek prison reform because the
narrative is riddled with more myth than fact.

The myths of prison composition, continual increase, and foreign comparisons serve as
support for the central myth of exceptional and unjustified punitiveness, which unites the
various claims of the mass incarceration narrative into a coherent, yet incorrect, causal story.

A. The Myth of Prison Composition

Ask the average American what the largest contributor to mass incarceration is, and they
will likely respond “the War on Drugs.” One of the many myths of the mass incarceration
narrative is that America’s prison population has swelled largely through the imprisonment of
drug possessors, as well as other less serious first-time and non-violent offenders. As one
scholar puts it, “Though explanations [of mass incarceration] differ, almost all analysts agree
that a major cause has been the "War on Drugs."® That perspective is often promoted by
researchers. As a piece published by Brookings opines: “Drug crimes have been the
predominant reason for new admissions into state and federal prisons in recent decades.”?

Similarly, the claim that much of mass incarceration could be solved by simply changing
the way non-violent offenders are punished is popular. For example, a report by the Brennan
Center suggested the prison population could be safely reduced by 25% simply by releasing
those prisoners who are “almost all non-violent, lower-level offenders.”? That same report
suggested another 14% could be released as their incarceration had “little public safety
rationale.”*!

In discussions of mass incarceration, it is common to find reference to the supposedly
draconian punishments meted out to low-level offenders. For example, one writer diagnosing
the causes of mass incarceration in the U.S. writes: “The U.S. even utilizes life sentences for first-
time, nonviolent offenders, and it is the only nation in the world that sentences children to
LWOP [Life Without Parole].”*? Perhaps because it is politically more palatable to advocate for
reducing the punishment of first-time offenders, non-violent offenders, and drug possessors, it
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is these categories of prisoners that get the most rhetorical space in the mass incarceration
literature. But as Part Il shows, this categorization of the prison population is deeply misleading.
Even informed proponents of reducing prison populations admit that blaming America’s high
prison population on the treatment of non-violent offenders is incorrect. For example, the
Prison Policy Initiative labels as a “myth” the idea that “Releasing ‘nonviolent drug offenders’
would end mass incarceration.”!3

B. The Myth of Continual Increase

Another myth the mass incarceration narrative promotes is a distorted view of current
incarceration trends. Many in the public would be surprised to learn that American prison
populations have been falling for 15 years. Mass incarceration activists sometimes overstate the
size of prison increases or obscure the direction of trendlines to increase the urgency of their
cause. Consider the ACLU’s description of mass incarceration from 2022: "Mass incarceration in
the United States has ballooned over the last 30 years. Although the United States has only 5%
of the world’s population, it has 25% of the world’s prison population. There are five times as
many people incarcerated today than there were in 1970."%** One would be forgiven for
assuming this “ballooning” was a constant or increasing problem over the last 30 years; in
reality, the trend for 13 of those 30 years was a decline in prison population.

Ignoring the current trend of decreasing incarceration is not purely a matter of
drumming up political urgency. Acknowledging the steady decline in prison population might
raise questions about the cause of past incarceration increases—if prison populations are falling
without drastic changes in sentencing policy, perhaps the previous rise in imprisonment had less
to do with punitive sentencing than the mass incarceration narrative suggests. Whatever the
causes of “mass incarceration,” it has clearly peaked and is receding—a fact the mass
incarceration narrative would prefer to ignore.

C. The Myth of Foreign Comparisons

The mass incarceration narrative draws strength from contrasting America’s high prison
population with that of foreign countries, especially other democracies. The (incorrect) claim
that America has the largest prison population in the world is repeated loudly, but there is little
effort to examine non-sentencing factors when making international comparisons. Instead, the
narrative assumes that any difference in per capita incarceration rates is proof of exceptional
and unjustified American punitiveness. These comparisons often mislead by overlooking other
relevant factors such as crime rates, criminal justice system effectiveness, the criminal histories
of convicted offenders, and the treatment of mentally ill offenders, among many other possible
factors that contribute to incarceration rate differences. Often detailed crime and sentencing
data simply does not exist to make a fair comparison between countries,!> but this rarely stops
the mass incarceration narrative from leaping to conclusions.

Perhaps even more importantly, such comparisons almost never ask the inconvenient
guestion of whether higher American per capita incarceration rates reflect a problem in other
countries, which may have unjustly low prison populations compared to what their
circumstances and citizens would call for. Instead, the standard narrative uses foreign
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comparisons to paint a portrait of an exceptionally punitive U.S. surrounded by more
enlightened countries. For example, consider the Brennan Center’s perspective:

The U.S. “punisher’s brain” is absent from European justice models, which emphasize
rehabilitation and resocialization. Germany’s Prison Act, for example, specifically states
that the very purpose of incarceration is to help prisoners lead lives of “social
responsibility free of crime” upon release.!®

Such comparisons ignore whether the American public would find alternative
punishment models just. Indeed, there is no consideration of whether foreign countries’
populations find such models just. The mass incarceration narrative’s use of foreign
comparisons reveals a clear strain of anti-democratic elitism: a belief that certain enlightened
experts know what is needed and should dictate punishment policy while the common rabble
(those who must live with the consequences) are kept safely away from having significant
influence over the justice system.

While foreign countries can offer America’s justice system ideas to consider, such
countries’ punishment practices should not be assumed to be ideal. In many cases, it is a myth
to believe copying foreign countries’ punishment practices and per capita incarceration rates
would be possible or desirable.

D. The Central Myth: Exceptional and Unjustified U.S. Punitiveness

The central myth underpinning the mass incarceration narrative is that the predominant
factor driving the increase in American incarceration from the 1960s through the 2000s was
exceptional and unjustified American punitiveness, manifested through changes in sentencing
policies. As the Brennan Center explains:

America can’t shrink its reliance on mass incarceration until we confront our approach
to punishment. [The problem is] our deep-rooted impulse to punish people in ways that
are far beyond what could be considered proportionate. [We must] rein in the punitive
excess of the criminal legal system.!’

A report by the National Academies on the causes and consequences of mass
incarceration declares: “America has earned the dubious distinction of being the world’s leader
in incarceration,” and the report decries “America’s unusual preference for harsh punitive

measures that eventually resulted in . . . staggering numbers [of prisoners]. . .. This form of
‘American exceptionalism’ is exceptional in troubling ways, with uniquely harsh and damaging
consequences . ...”18

This central claim of the mass incarceration narrative is not just that a few misguided
policymakers made a mistake in setting some punishments too high, but rather that the
problem stems from an exceptionally punitive American public whose intuitions about what
makes a just punishment simply cannot be trusted. As critics of American imprisonment
describe in their article Why Is America so Punitive?:
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The harsh laws we have today weren’t created by crunching numbers to produce a cost
benefit analysis... They were created because people believed that harsh punishment
was the right approach, or because the rights of offenders didn’t matter, or didn’t matter
as much as the rights of victims.*?

The narrative places primary blame for the rise in America’s prison population squarely
on the shoulders of the American public and their misguided intuitions of justice. Once again, an
anti-democratic elitism emerges. As the same source continues:

Criminal justice policy in the United States is a populist issue ... whereas in Europe it is
largely left up to a class of professional experts. Europeans would rarely, if ever, let
voters decide how to punish offenders as California did in 1994 when the voters passed
the infamous three strikes law.2°

The claim of exceptional and unjustified American punitiveness leads to the conclusion
that it was largely punitive sentencing changes that created mass incarceration and so the
solution lies largely in reversing those changes. As the National Academies’ report on the causes
of mass incarceration confidently declares:

The increase in U.S. incarceration rates over the past 40 years is preponderantly the
result of increases both in the likelihood of imprisonment and in lengths of prison
sentences—with the latter having been the primary cause since 1990. These increases,
in turn, are a product of the proliferation in nearly every state and in the federal system
of laws and guidelines providing for lengthy prison sentences for drug and violent crimes
and repeat offenses, and the enactment in more than half the states and in the federal
system of three strikes and truth-in-sentencing laws.?!

Even when the narrative spreads blame to non-legislative actors, it still points back to punitive
laws. For example, consider one diagnosis of the role of prosecutors in mass incarceration:

Prosecutors do not exist in a vacuum. Their importance in driving mass incarceration is a
function of state legislatures passing 'harsh laws' intended to send more people to
prison and keep them there longer. Tough sentencing laws, including mandatory
minimums, coupled with more restrictive back-end release policies provide prosecutors
with the leverage to secure favorable plea bargains and long prison sentences. Remove
the tough sentencing laws, and you will see changes in charging practices.??

But did sentencing changes driven by an exceptionally punitive public really cause the
rise in America’s prison population? And do current criminal punishments showcase unjust
punitiveness? As section Il demonstrates, they did not and do not. The myth of exceptional and
unjustified American punitiveness overlooks the role of non-sentencing factors in the rise of
incarceration, overstates punishment increases, and falsely assumes that any punishment
increases that did occur were inappropriate. In addition to being simplistic and false, this myth’s
implications are disturbing and damaging to the prospects of useful reform. If America’s high
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prison population is the result of exceptional and unjustified punitiveness on the part of the
public, it follows that the necessary reforms to reduce incarceration will likely offend the
public’s punitive sense of justice, thus generating backlash. In other words, if the reforms are
producing a backlash, that is proof positive that reformers are doing the right thing. This
perspective is not only deeply anti-democratic but guarantees failure in the long run. As Part IlI
makes clear, the aim of incarceration reformers should be to bring criminalization and
punishment practices into line with public understandings of justice, while substituting non-
incarcerative punishments where possible. Reforms driven by this goal are far more likely to
gain widespread adoption and successfully reduce per capita incarceration rates than reforms
based on the myth that the public’s sense of justice is a problem to be solved instead of a
mandate to be served.

II. Mass Incarceration Facts

This Part questions the accuracy of the mass incarceration narrative by examining trends
in American incarceration and the factors that contributed to America’s increased prison
population since the 1960s. Each of the mass incarceration myths identified in the previous Part
are countered here with facts. Our aim is to provide a clearer picture of American incarceration
and to highlight how much the mass incarceration narrative fails to consider in its confident
pronouncements. At the same time, we have no wish to be contrarian for its own sake—there
are elements of the narrative that are based on fact, and we will acknowledge those
throughout.

A. American Incarceration: Trends and Composition

Before turning to survey general trends in American incarceration and current statistics
on prison composition, we think it important to say a few words about the availability of data.

1. The Problem of Data

The problem of unavailable data bedevils attempts to carefully analyze the causes
behind America’s per capita incarceration rate rise. Given how much is written on mass
incarceration, and the criminal justice system more broadly, one might assume that detailed
historical data on America’s use of prison must be widely available to support various sweeping
assertions. In fact, it often is not. The U.S. government has persistently suppressed, omitted, or
neglected to collect and release vital criminal justice system statistics. These problems of data
collection and publication go far back. It was only in 1979 that congress even established the
Bureau of Justice Statistics (BJS) whose stated mission is: “to collect, analyze, publish, and
disseminate information on crime, criminal offenders, victims of crime, and the operation of
justice systems at all levels of government.”?® Since 1979, the picture has remained spotty, with
the BJS routinely failing to regularly gather or disclose essential statistics.

State governments also commonly fail to gather or disclose criminal justice data relating
to prison use, such as time served data for specific offenses. Interestingly, it appears that large
deep blue states (with all branches of government under Democratic control) are more
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restrictive in making specific time served data publicly available than large deep red states (with
all branches of government under Republican control).?* Given the mass incarceration narrative
is more popular among Democrats, it may be that some state governments are reluctant to
provide data that might disconfirm elements of the mass incarceration narrative.

The lack of data means researchers must attempt to build general pictures from
information resembling Swiss cheese. Sometimes the missing statistics are extraordinarily basic.
For example, something as simple as the percentage of convicted offenders receiving a prison
sentence is difficult to determine pre-1980s.2°> The same is true post-2006 when the BJS
inexplicably chose to stop reporting national conviction numbers.2® Important factors relating to
imprisonment (such as criminal offenders’ prior criminal histories) are often entirely absent
from historical data.

The collection and release of data should be a non-partisan issue, and many groups have
noted missing criminal justice system statistics as a problem. As several organizations writing
publicly note about the Bureau of Justice Statistics, “In recent years, numerous regularly
released publications—as well as some special projects—have fallen substantially behind
schedule or not been published at all.”?” Examples of data collection programs the BJS has
abandoned or delayed indefinitely include: Survey of Inmates in Local Jails (last data available in
2002), the National Judicial Reporting Program (last data available in 2006), and the Justice
Assistance Data Survey (last data available in 2010) among many others. Other data collection
programs have been one-off despite their seemingly vital nature to policymakers.?% Consider the
Recidivism Survey of Felons on Probation which was conducted once in 1989 and never again.?°

Insufficient funding may hamper some data collection, but the BJS also deliberately
chooses not to release data that it has collected.?® Chronic reporting omissions suggest that
political considerations may be at play in publication decisions. As a result, there have been calls
to reinstate the Director of the BJS as a senate-confirmed post, a requirement removed during
the Obama administration in 2012.3!

The spotty data on America’s criminal justice system means there is sometimes too little
published data to prove a claim beyond reasonable doubt or construct a precise model. Indeed,
the lack of data is one reason this article does not attempt to lay forth a precise and
comprehensive explanation of America’s prison population growth. Comprehensive statistical
analysis is sorely needed, but almost impossible to perform with current publicly available data.
The fact that proponents of the mass incarceration narrative often make little effort to collect
more data is perhaps telling of what that data might show. But while data is limited, it is still
enough to expose the myths and false certainties of that narrative. What is certain is that
America’s increased per capita incarceration rate compared to the 1960s is a multicausal
phenomenon, and there are numerous factors utterly ignored by the mass incarceration
narrative that deserve greater attention and study. While we do offer rough suggestions of how
much a factor may have contributed to prison population increases, and we can certainly
identify factors that were more important than others, we attempt no scientific precision in our
estimations. If there is one thing every scholar of the justice system should agree on, it is this:
we need more data.

10



Robinson & Seaman 11524

2. America’s Rising and Falling Prison Population

This article examines the population of sentenced offenders in state and federal prison,
which is also the primary focus of the mass incarceration narrative. This excludes America’s local
jail population, but that exclusion does not greatly affect our critique of the mass incarceration
narrative. Comparing prison vs. jail per capita incarceration rates reveal they largely move
together, as jail is a feeder for and reflector of prison populations. One reason we choose to
focus on state and federal prisons is that historical data is easier to come by for such offenders
compared to jail populations. Additionally, examining jail populations would raise the question
of pretrial confinement—which is not driven by punitiveness in sentencing but rather by public
safety concerns. To the extent mass incarceration activists critique unjust pretrial release
conditions, we present no criticism of those critiques here. In fact, we have written elsewhere in
support of more non-incarcerative measures to expand pretrial release without greatly
increasing risk of flight or public safety threats.3?

Table 1 shows in mostly 5-year increments from 1925 to 2021 the U.S. total prison
population (state and federal), prison population per capita, and, when available, total new
imprisonments and total new imprisonments per capita (though new imprisonment data is
dependent on definitions and may not be comparable between certain years). As is clear from
the table, the U.S. prison population began to rise sharply in 1973 (when there were 204,000
prisoners or 95 per 100,000 residents) and reached its highest absolute point in 2009 (when
there were over 1.6 million prisoners or 504 per 100,000 residents).33 This amounts to a 780%
increase in absolute prison population and a 530% increase in per capita terms over the 1973-
2009 period. This 36-year-long upward trend then reversed, and prison populations have
declined steadily since. In 2021, the prison population was down to 1.2 million prisoners, or 350
per 100,000 U.S. residents—a 25% decline in absolute terms and 30% per capita decline from
20009.

The mass incarceration narrative usually takes 1973 as its starting point to measure a
“normal” prison population rate pre-mass incarceration, and it often takes a year around 2009
as its ending point to maximize the stated increase. We believe it makes more sense to'begin an
analysis of the prison population in the early 1960s. The late 1960s and early 1970s were
marked by social unrest, the beginning of a crime surge, and the Vietham War, which may have
siphoned off young men who might otherwise have ended up in prison. Starting an analysis in
1960, before all these societal transformations, seems to give a better benchmark for what
“normal” incarceration levels looked like.3* Additionally, it is important to choose a recent year
like 2021 as an end point for the analysis as it captures the recent decline in prison population.

Therefore, the relevant question is what factors are responsible for the 2021 U.S. prison
population being 300% larger, on a per capita basis, than in 1960? According to the mass
incarceration narrative, the explanation lies largely in increased and unjustified American
punitiveness. Specifically, a higher percentage of offenders are being sent to prison and
prisoners are receiving unjustly longer sentences. If sentencing policy was returned to the
1960s, then the prison population would shrink back to comparable levels—or so the story
goes. Indeed, some activists point to 1960s sentencing practices as the solution to mass
incarceration.3?

11
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In addition to clarifying what per capita prison population increase has occurred, a

Table 1. U.S. Prison Population Over Time

Year Total Prison Pop. Total New New
Prison per 100k Imprison- Imprisonments
Population U.s. ments per 100k U.S.
residents residents3®

1925% 91,669 79
1930 129,453 104
1935 144,180 113
1940 173,706 131
1945 133,649 100
1950 166,123 109
1955 185,780 112
1960 212,953 117 103,598 58
1965 210,895 108
1970 196,429 96
1973 204,211 95
1975 240,593 111 190,014% 89
1980 315,974 138 182,617% 81
1985 481,616 201 271,366 113
1990 773,905 292 474,128 191
1995 1,125,874 411 562,724 214
2000 1,381,892 477 666,077 237
20084 1,608,282 506 750,392 246
20094 1,615,487 504 736,796 240
20114 1,598,968 492 676,793 217
2015 1,526,603 459 612,952 191
2021 1,204,322 350 412,006% 124

3. Prison Composition

11524

reasoned examination also needs to clarify the kind of offender who is and is not actually in

prison. Consider this recent summary:*
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Table 2. Composition of U.S. prison population

How many people are locked up in the United States?

The U.S. locks up more people per capita than any other nation, at the staggering rate of 565 per 100,000 residents.
But to end mass incarceration, we must first consider where and why 1.9 million people are confined nationwide.

Status 2,200
Techni iolations 8,100

Local Jails
514,000

State Prisons Federal - Gt

Detention

1 ’047’000 Prisons & Jails 0 34,000

209,000

Involuntary.
Commitment
22,000

PRISON :
POLICY INITIATIVE litary

Sources and data notes: www.prisonpolicy

Those who take the mass incarceration narrative at face value may be surprised to learn
that prison is not filled with non-violent, first-time drug possessors. As the chart labeled Table 2
shows, most of those in prison are much more serious offenders. Drug offenders comprise just
17% of the total prison population. Moreover, most of these drug offenders have committed
crimes worse than simple possession. There are 34,000 state prisoners serving sentences for
drug possession, compared to 98,000 state prisoners serving sentences for more severe drug
crimes (i.e., drug trafficking). Even more lopsidedly, of the 69,000 federal drug offenders, 99% or
more are serving sentences for drug trafficking. In other words, just 17% of drug offenders in
prison are serving sentences for drug possession (many of which may have been plea bargained
down from more serious offenses).*” Only 3% of the total prison population is made up of those
sentenced for drug possession. For those who believe mass incarceration could mostly be
solved by simply releasing drug possessors (or even all drug offenders including traffickers),
these numbers will come as a nasty surprise.

The mass incarceration narrative’s myth of prison composition also runs into the
inconvenient fact that the prison population is largely made up of those sentenced for violent
crimes or recidivism. For example, a 1996 BJS study examining a representative sample of
711,000 imprisoned felons found “that fully 94% of state prisoners had either committed one or
more violent crimes (62%) or been convicted more than once in the past for nonviolent crimes
(32%).”8 More recent data confirms this picture. In 2021, 62% of state prisoners were convicted
of a violent crime, and if anything, the criminal histories of convicted offenders have worsened
over time.* Almost no one goes to prison for a first-time, non-violent offense. As John Dilulio
noted: “It’s the hardcore doing the hard time.”>°
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This description has only become truer over time. As Table 3 shows, the percentage of
the state prison population convicted of violent offenses increased from 41% to 62% from 1960
to 2021 —appearing to contradict the notion that the prison population is larger today because
of an increased share of non-violent offenders receiving prison sentences. Ironically, one would
be more likely to meet a non-violent offender in prison before the era of “mass incarceration”
than after it.

Table 3. Percentage of Violent Offenders in State Prison Population Over Time

Year | Violent Offenders
as % of state
prison population®!
1960 41%
1974 52%
1980 58%
1992 47%
2001 49%
2010 53%
2021 62%

This does not mean prison is necessarily an ideal punishment for all violent offenders or
serial property and public order offenders (a category which includes weapons offenses), but it
does expose the myth that America’s prisons are crammed with non-violent, first-time offenders
caught in the clutches of a carceral state. The nature of America’s prison population must be
acknowledged by reformers who wish to seriously change American incarceration practices.
Releasing all drug offenders would mean releasing primarily drug traffickers who have profited
from destroying the lives of others. Releasing all non-violent offenders would mean turning
loose mostly hardened recidivists who have had a second or third chance already and used it to
commit more crimes against their communities. Again, this does not mean there is nothing that
can be done to reduce prison populations, but these facts must be faced squarely without aid
from the comforting myth that America’s prisons are a place where pot smokers mingle with
shoplifters and first-time burglars.

B. Non-sentencing Factors in the Rise of the U.S. Prison Population

This section examines factors behind the rise of the U.S. prison population that are
largely unrelated to sentencing — and the punitiveness it supposedly reflects. To the extent that
non-sentencing factors explain most of the rise in U.S. prison population, it contradicts the mass
incarceration narrative’s assumption that the increase is caused by unjustified and exceptional
American punitiveness.>?
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1. Population Increase

An obvious but sometimes ignored factor in the rise of the U.S. prison population has
been the increase in the U.S. population. Between 1960 and 2020, the U.S. population
increased by 85%, from 179,323,175 in the 1960 census to 331,449,281 in the 2020 census.>3
Assuming a constant crime rate and incarceration policy, one would expect the prison
population to increase proportionally to the population. In other words, one would expect an
85% increase in the U.S. prison population over this period purely due to population growth. Of
course, many serious proponents of the mass incarceration narrative deal in per capita terms,
which account for population changes, but it is not hard to find absolute prison population
change still being cited by some to overemphasize the scale of the increase.> It should not need
to be said that an incarceration increase caused by overall population growth is perfectly
justified.

2. Increased Crime

A fact strangely missing from standard accounts of mass incarceration in the latter half
of the 20t™ century is mention of the enormous crime surge that also took place during the
same period. Between 1960 and 1990, the per capita violent crime rate increased by over
350%.>° Perhaps mass incarceration activists forget to mention this crime surge because it
suggests much of the increase in incarceration had nothing to do with American punitiveness
but rather with American criminality. Holding sentencing and criminal justice system
effectiveness constant (the percentage of reported crimes converted into
convictions/imprisonment), a higher crime rate naturally leads to a higher incarceration rate.
While crime rates peaked in the 1990s, the crime rate today remains significantly higher than
that which prevailed in the 1960s before the start of the crime or incarceration surge. In 2019
(before the violent crime surge beginning in 2020),°® the violent crime rate was 379.4 per
100,000 people compared with 160.9 in 1960—an increase of over 135%.%” Property crime was
also higher in 2019 than in 1960 with 1,726 property crimes reported per 100,000 in 1960
compared to 2,110 in 2019—an increase of 22%.>8

These higher crime rates—especially the higher violent crime rates—guarantee a higher
incarceration rate than in the 1960s, and such an increase is desirable so long as crime remains
at elevated levels. To get a rough sense of how much increased crime could affect incarceration
rates, let us assume that about 55% of the 1960 prison population was sentenced for property
offenses and 40% were sentenced for violent offenses.> If the per capita violent offense rate
increased by 135% and property offense rate by 22%, we would expect an overall per capita
incarceration rate increase of 66%, assuming no changes in sentence severity or criminal justice
system effectiveness.®° Of course, if criminal justice system effectiveness increased or
sentencing for crimes became stricter, the effect of increased crime on the incarceration rate
would be multiplied.

The previous calculation does not even consider the greatest crime increase of all from
1960 to the present: drug crimes. As noted previously, some mistakenly assume the ‘War on
Drugs’ initiated in the 1970s is solely responsible for the increase in drug offenders in prison
compared to their much smaller (around 5%) share in 1960. Under this misperception, the use
of illicit drugs stayed steady, but the government suddenly intervened with harsher
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punishments in the ‘70s. In fact, this is only partially correct—the manufacture, distribution, and
possession of illicit drugs were banned well before the 1960s, but a massive spike in drug usage
led to greater enforcement and higher penalties. However, even without the stricter legislation
associated with the War on Drugs, the population of drug offender in prison would still have
swelled from 1960s levels simply because of the greater prevalence of drug crimes. This is
important when considering the specific effect of the War on Drugs in increasing incarceration
(something considered later in this article).

Unlike for property or violent crimes, where police receive victimization reports, drug
offenses are generally not a reported crime, making it necessary to turn to other sources in
estimating the increasing incidence of drug crimes in the population. In 1960, less than 5% of
the U.S. population had ever tried any illicit drug.! By 2020, that number was 50%, a ten-fold
increase. Additionally, in 2020, over 20% of Americans used an illicit drug or abused prescription
drugs within the last year, and 13.5% were illicit drug users within the last month.®? In other
words, it seems likely the rate of illicit drug use (and therefore drug crimes) in the population
increased by somewhere between 5-10 times between 1960 and 2020. If we assume drug
offenders made up 5% of the prison population in 1960, and the rate of drug crimes
conservatively only quintupled, then we should expect another 20% increase in the per capita
prison population just from increased drug crime without any changes to drug enforcement or
sentencing policy; if the drug crime rate increased by tenfold, we should expect a 45%
incarceration rate increase.®?® Again, these increases would be expected even if the criminal
justice system punished drug offenders in the same way and at the same rate as it did in 1960
before “mass incarceration.” Holding all other factors constant, it would appear increases in the
underlying rate of drug, property, and violent crime would be expected to cause at least an 85%
per capita incarceration rate increase since 1960—a factor largely ignored by the mass
incarceration narrative.®*

3. Deinstitutionalization of the Mentally llI

A relevant and overlooked factor in America’s crime and incarceration surge in the latter
half of the 20™ century was the widespread deinstitutionalization of the mentally ill. During the
first part of the 20t century, private and state mental hospitals and asylums absorbed hundreds
of thousands of mentally ill Americans. However, changes in medicine, societal perception, and
law in the 1960s and ‘70s led to the shuttering of most of these institutions, and society was
forced to deal with the mentally ill in other ways. Instead of being locked up in mental hospitals,
some mentally ill ended up incarcerated in prisons instead, after being freed from civil
commitment only to run afoul of the criminal law. Deinstitutionalization meant in many cases
that penal institutions simply took over for mental institutions. While America’s treatment of
the mentally ill has often been tragic and frustrating, the increase in incarceration caused by
deinstitutionalization obviously had nothing to do with increased punitiveness or a change in
criminal justice policy, but rather with the unintended consequences of closing mental
institutions.®>

The scale of deinstitutionalization should not be underestimated. In 1955—at its peak—
the population of state mental hospitals was almost 560,000. In 2015, despite the U.S.
population almost doubling since 1955, the number of people in state mental hospitals was
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around 35,000.%¢ In per capita terms, that equates to an over 95% reduction in the rate of
institutionalization for the mentally ill in state mental hospitals. While most of those
deinstitutionalized posed no criminal threat to the community, there was a portion that did.
While precise quantification is difficult, a non-trivial proportion of current prisoners would have
been institutionalized in mental hospitals in the past. For example, one study suggested that
anywhere from 4.5 to 14% of state prisoners in 1996 would have been institutionalized in
mental hospitals before deinstitutionalization—48,000 to 148,000 prisoners in absolute terms.®’
Similarly, another study suggested that 40,000 to 72,000 prisoners in 2000 would have been
institutionalized in the past.®® Prisons are full of mentally ill offenders. By one count, 14% of
state prisoners meet the qualifications for “serious psychological distress,” and 43% have a
history of mental health problems.®® It appears that anywhere from 5 to 15% of currently
incarcerated offenders in prison might have been confined in mental institutions in 1960.7°

It should be no surprise, then, that there is an inverse relationship between
institutionalization and crime/incarceration. Graph 1 shows the relation between
deinstitutionalization in mental hospitals and incarceration in prison.”?

Graph 1. Institutionalization in Mental Hospitals and in Prisons
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Figure 1. Rates of institutionalization in the United States (per 100,000 adults), 1934-2001

4. Increased Criminal Justice System Effectiveness

Not all incarceration increases should be seen as problematic. If prison populations rise
because of improved justice system effectiveness, with no change in sentencing policy, the
increase represents progress. One factor broadly overlooked in the mass incarceration literature
is criminal justice system effectiveness: the rate at which criminal offenders are caught and
convicted.

If police and prosecutors became twice as effective at catching and punishing rapists
tomorrow, the prison population of rapists would soon double without any change in rape
sentencing practices, but few would consider this increase problematic. If the goal of a
successful criminal justice system is to catch and justly punish every serious offender, then
increasing effectiveness is cause for celebration, and the resulting increase in imprisonment
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reflects a problem with the ineffectiveness of past practices. Reducing incarceration through
degrading the effectiveness of the justice system at catching criminals (as opposed to reducing
the punishments for convicted criminals) would be downright perverse as it purchases lower
prison populations through denying justice to innocent victims and increasing future
victimizations.

Perhaps because the rate of justice failures is so high, governments are wary of
publishing statistics on criminal justice system effectiveness. However, usable statistics exist for
some things, such as total crime, arrests, and new imprisonments — but the middle steps
between arrest and imprisonment, particularly prosecution effectiveness, are harder to gauge.
There are no nationwide historical statistics on the rate at which prosecutors accept and
prosecute cases “cleared” by police or the percentage of filed cases that result in conviction.
Even today, statistics on prosecution are often murky. However, general trends in criminal
justice effectiveness are still discernable.

In 1960, FBI statistics showed a total of 3,384,200 crimes reported to police. That same
year, there were approximately 95,368 new prison admissions resulting from crime, thus
representing 2.8% of reported crime.’? By 2018, statistics showed 8,402,881 total reported
crimes and approximately 495,698 new imprisonments resulting from crime, or 5.9% of
reported crime.”® This equals a 110% increase in the rate of new imprisonments compared to
reported crimes.

Clearly, the justice system is getting better at turning reported crime into
imprisonment—but why? Contrary to the mass incarceration narrative, most of the answer does
not appear to come from sentencing (i.e., judges sentencing a higher percentage of convicted
offenders to prison). While data on the percentage of convicted offenders sentenced to prison is
hard to find pre-1980s, the picture becomes clearer in the following two decades and suggests
the higher percentage of imprisonments is mainly due to changes in arrest or prosecution as
opposed to harsher judicial sentencing. For example, between 1986 and 2006 the share of
convicted state felony offenders receiving prison sentences slightly decreased from 46% to 41%,
even as the prison population increased substantially and new imprisonments as a percentage
of total crime rose.”* In 1986, there were approximately 13,211,869 crimes reported to police
and approximately 202,995 new prison admissions resulting from crime, or 1.5% of reported
crime.” In 2006, the numbers were 11,401,511 reported crimes and approximately 615,200
new imprisonments resulting from crime, or 5.4% of reported crime, a substantial increase from
1986 despite convicted offenders receiving prison sentences at a lower rate.’®

When looking at the data from 1960 to the present, a general trend becomes
apparent.”’ The devastating crime wave starting in the late 1960s caught the criminal justice
system unprepared, underfunded, and understaffed. The result was a steep drop in justice
system effectiveness as criminals got away with crimes at ever higher rates, leading to more
crime in a vicious cycle. Finally, significantly increased funding and personnel, as well as more
effective policing and prosecution strategies, allowed the justice system to catch up with the
crime wave and recover its previous effectiveness. As the crime wave abated beginning in the
1990s, criminal justice system effectiveness continued to increase as crime rates fell, creating a
virtuous cycle.

More detailed statistical analyses in existing literature bear out these surface level
observations. One study found that between 1990 and 2006, the “true conviction” rate for all
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crimes (measured by crime victimization data and FBI conviction rates) rose from 1.24% to
1.95% of total crime—a 57.2% increase over this period alone.”8”®

Increased criminal justice system effectiveness compared to 1960 is clearly one reason
America has a higher prison population today. The main driver of this increased effectiveness
appears to be changes in the prosecution success of arrests as opposed to increased arrest
clearance rates.?° In other words, a criminal is not much more likely to be arrested for a crime
today than in 1960, but once arrested, he is more likely to be successfully prosecuted. There are
numerous possible explanations for this increased prosecution success, including better police
investigations and increased prosecution resources, but whatever the cause, the result is clear.
One study found that “between 1994 and 2008 filings [of criminal charges] per arrest rise from
0.374 to 0.573." Since the conviction rate did not change much, that amounts to an almost 55%
increase in prosecution effectiveness over that 14-year period alone.

Considering the 110% increase in the rate of new imprisonments compared to reported
crimes over the 1960-2018 period, justice system effectiveness may have doubled, but we will
conservatively assume only an increase in effectiveness of 67%.8! This means we should expect
a 67% per capita incarceration increase from increasing system effectiveness compared to 1960
even if we hold all other factors constant. Of course, this increased effectiveness interacts with
other factors such as the increased crime rate to explain even larger increases in incarceration
with no change in sentencing policy. For example, if we assume increased crime rates in 2021
would result in an 85% per capita incarceration increase compared to the 1960 rate, then also
increasing criminal justice system effectiveness by 67% would lead to an expected per capita
incarceration rate increase of 209%—meaning increased crime and justice system effectiveness
already explain more than two-thirds of the 300% per capita incarceration rate increase from
1960 to 2021.82

Despite its significant effects on incarceration, justice system effectiveness is almost
never seriously discussed in the mass incarceration narrative because it would cast some
incarceration increases as a success to be celebrated instead of a problem to be solved. To the
extent system effectiveness is mentioned, it is portrayed in a negative light, implying that police
are making wrongful arrests and prosecutors are generating numerous wrongful convictions.3
However, research shows the percentage of wrongful convictions is tiny,2* and there is no good
reason to think the rate of wrongful convictions or wrongful arrests has significantly increased
due to greater system effectiveness at punishing crime generally.

Some proponents of the mass incarceration narrative deplore increasing justice system
effectiveness because they prioritize low prison populations over punishing crime (or because
their real agenda is anti-punishment). While the public would welcome a doubling of justice
system effectiveness, many mass incarceration activists would oppose such a change. This
ideological prioritization of low prison populations over doing justice in cases of crime is
especially bizarre since the vast majority of serious crime already goes unpunished.®>

5. Changing Criminal Histories

One almost completely ignored factor in incarceration increases is the fact that the
average criminal offender has changed over time. Repeat offenders are punished differently
than first-time offenders in America—a difference in treatment most people would find

19



Robinson & Seaman 11524

completely appropriate even if they strongly disagree with the severity of current repeat
offender sentences. Repeat offenders’ blameworthiness is greater as they are engaging in
“nose-thumbing” against the law®® and showcasing a hardened bent toward criminality through
rejecting previous chances at reform. As a result, repeat offenders are more likely to receive a
prison sentence upon conviction, and the length of that prison sentence is likely to be longer.?’
It is important to note that repeat offenders were sentenced differently than first-time offenders
long before the era of “mass incarceration.”®® Therefore, incarceration increases caused by an
increasing share of convicted criminals being repeat offenders cannot be chalked up solely to
increased punitiveness in sentencing. While post-1960s laws certainly increased the punishment
for some repeat offenders, an underlying increase in repeat offenders would have generated
incarceration increases under pre-1970s sentencing policies.

Unfortunately, detailed historical data on convicted offenders’ criminal histories is
extremely hard to find. We are unaware of any useful comparisons from before the 1990s.
However, data does exist from the 1990s through 2000s, and the trend there is enlightening for
the overall period since 1960. According to a study examining felony defendants in large urban
counties,? the percentage of defendants with 10 or more prior arrests jumped from around
20% in 1990 to 36% in 2009. The percentage with 10 or more felony arrests jumped from 9% to
17%. The data on prior convictions is even more shocking. In 1990, 64% of felony defendants
had no prior felony conviction, while 36% did. Only 4% had 5-9 prior felony convictions, and
only 1% had 10 or more. In 2009, 40% of felony defendants had no prior felony conviction, a
drop of 24 percentage points. Even worse, 15% had 5-9 previous felony convictions, and a
stunning 14% had 10 or more felony convictions—a 1300% increase in the presence of the most
serious recidivists.

There was clearly a severe increase in the criminal records of offenders from 1990 to
2009.%° That this contributed to the rise in incarceration over that period (even as the crime rate
fell) is beyond question. Extrapolating from the limited period of data available, it seems likely
there was a significant increase in the criminal records of offenders between 1960 and today—a
factor that would substantially contribute to a higher incarceration rate.**

6. New Criminalizations and Increased Enforcement

The mass incarceration narrative is eager to point to the War on Drugs’ expanded
criminalization and enforcement against illicit drugs as a contributor to incarceration increases,
but it forgets to mention other significant changes to criminalization that have expanded the
scope of incarcerable behavior. Since 1960, governments at the state and federal level have
created entirely new crimes and tightened their enforcement of many existing laws. Except for
drug laws, most of these changes in criminalization and enforcement are entirely
uncontroversial, and any increases in incarceration caused by them are likely to be seen as
appropriate by most of society. These changes to criminalization are not examples of
exceptional American punitiveness. Indeed, all the crimes discussed in this section are also
crimes in most comparable countries.
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Drug Offenses

As anyone aware of the mass incarceration narrative knows, America’s criminalization of
both drug trafficking and possession has increased the prison population. While the ‘War on
Drugs’ began in the 1970s, America first sought to control drugs at the federal level in 1914 with
the Harrison Anti-Narcotics Act. Even before the 1960s, the government recognized illegal drug
use as a threat and repeatedly tightened punishments. As the Drug Enforcement Agency notes:

In the first half of the 1950s the average length of narcotics sentences in 86 U.S. district
courts had doubled, from two years to four years, largely because of the penalty
provisions of the Boggs Act. After the Congress unanimously passed the Boggs-Daniel
Narcotic Control Act of 1956, the average length of sentences rose in the next two years
from four to six years. The Act provided a mandatory minimum sentence of five years in
prison for a first offense of illegally selling narcotic drugs or marihuana, and from 10 to
40 years.*?

These new laws did not result in massive incarceration increases because illegal drug trafficking
and usage were still a relatively minor problem. In 1960, drug offenders made up around 5% of
the total state prison population.®® By 1965, however, there were already almost 4,000 drug
offenders in federal prison, making up 17.9% of the federal prison population.®*

This history is important because it shows that regardless of any punitive changes
associated with the ‘War on Drugs,’ existing criminalization of drugs would have guaranteed a
substantial drug offender population in prison simply because of increasing drug crime, a point
noted previously. If we assume the criminal justice system made no changes to drug sentencing
but simply kept the same rate of enforcement as it had in 1960 before the ‘War on Drugs,” then
a conservatively estimated fivefold increase in the rate of illicit drug use would be reflected in a
400% rise of drug offenders in prison. Roughly adjusting for the increases in other types of
crime, one would expect drug offenders to make up about 13% of the prison population today.%
Their actual share is 15%--about what one would expect if the increase in underlying drug
crimes was a little over fivefold, as seems likely.

Of course, this picture is not perfectly accurate as the surge in drug usage was not met
with the same level of enforcement. It seems likely a smaller percentage of illegal drug users
were caught, but those that were caught suffered somewhat more severe penalties due to
sentencing changes post-1970. The epidemic of drug usage in the 1960s and 70s led to stricter
punishments in the ‘70s, ‘80s, and ‘90s as policymakers seized at sentencing as a utilitarian tool
to stop the drug surge. The infamous ‘“War on Drugs’ was declared in 1971 by Richard Nixon and
led to a series of state and federal laws ratcheting up punishments for drug crimes. For example,
Nelson Rockefeller, New York’s Governor, oversaw the passage of a mandatory minimum
sentencing law that mandated a minimum 15 years in prison for those convicted of selling 2
ounces or possessing 4 ounces of certain controlled substances. That said, much of the “War on
Drugs’ did not consist in increasing penalties or criminalization but simply spending greater
resources on enforcement to keep up with the surge in drug crimes.

Today, there is substantial debate whether criminalizing drugs instead of pursuing
legalization and regulation was the correct policy choice. Without minimizing the importance of
such debates, it is important to remember that the initial decision to criminalize drugs was not a
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result of exceptional punitiveness on the part of the American public and policymakers. Drug
prohibitions are a feature of governments worldwide, and the Single Convention of Narcotics
was first adopted in 1961 and later amended in 1972. The treaty has been ratified by 186
nations worldwide and commits signatory states to combatting the drug trade and possession
through criminal penalties.’® The enormous costs of drug abuse made governments’ decision to
tighten drug laws and ramp up criminal penalties worldwide understandable, even though many
today have come to see criminal justice systems as ill-equipped to deal with substance abuse.
The size of the problem and its societal cost are certainly hard to ignore. One study found that,
“Substance misuse and substance use disorders costs the U.S. and local communities
approximately $442 billion each year."®” The decision to combat dangerous and addictive drugs
through criminal means is understandable, even if some of the punishments for drug crimes
have come to be seen as unjustified, or the entire policy of criminalization a mistake.

Contrary to a strain of conspiratorial thinking prevalent in the mass incarceration
narrative that views the criminalization of drugs as resulting from a racist plot to imprison
people of color, the truth is more mundane.®® The surging cost to society of drug usage led to a
public demand for government intervention. During the decades the ‘War on Drugs’ was at its
height, it commanded clear public support. As one researcher summarizes the polling data:
“Since 1969, the first year Gallup asked about illegal drug use, Americans have grown
increasingly more concerned about the effects of drugs on young people. For instance, in 1969,
48% of Americans told Gallup that drug use was a serious problem in their community. In 1986,
a majority of Americans, 56%, said that the government spent "too little" money fighting drugs.
By 1995, 31% said drug use was a "crisis" and an additional 63% said it was "a serious problem"
for the nation as a whole.”®®

The effect of the ‘War on Drugs’ on incarceration should not be ignored, but neither
should it be overstated. Drug criminalization by itself can explain only 15% of the prison
population today.'®° However, changes to drug criminalization and punishment associated with
the ‘War on Drugs’ and American punitiveness post-1970 can explain a much smaller
percentage, since pre-1970 drug criminalization and enforcement policies would still result in a
substantial drug offender prison population today.

It is also important to remember the ‘War on Drugs’ is in steep decline. Between 2009
and 2019, the numbers of people admitted to and held in state prisons for drug offenses both
fell by about a third.1%? All told, there are a little over 200,000 sentenced drug offenders in U.S.
prisons. As previously discussed, the vast majority of these (over 165,000) are in prison for more
serious drug offenses than possession, such as trafficking. Moreover, many of these offenders
have committed other crimes.'%2 Simply decriminalizing the possession of drugs would barely
reduce the prison population, and even assuming a complete legalization of drugs, it is likely
that many of the current 200,000-or-so imprisoned drug offenders would land, or remain,
behind bars on different charges. Becoming a drug trafficker does not tend to be a one-off crime
but is commonly part of a general criminal orientation, which seeks to live and make money
outside the law.

Child Pornography and Sexual Abuse
While drug criminalization has become controversial, there have been many other new
criminalization and tightened enforcement decisions since 1960 that command broad support
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today. One example are laws targeting child pornography and sexual abuse. The criminal justice
system was practically uninvolved with such conduct in the 1960s, and laws mandating
reporting of potential child abuse were only enacted in 1974,'9 though truly serious efforts by
the criminal justice system to combat the problem would take longer. While child sexual abuse
has always existed, its importance to policymakers has risen, perhaps fueled by the internet
aiding in grooming children and disseminating child pornography.1®* As a result, a wave of
expanded criminalization and enforcement has led to far more people incarcerated for child sex
offenses than in the past. The resulting increase in imprisonment is substantial. There were an
estimated 127,282 individuals incarcerated in 2021 at the state level for “sex offenses involving
children” and another 12,850 such offenders incarcerated at the federal level.'% This represents
roughly 11% of America’s 1.2 million prison inmates. Few would argue the expanded
criminalization and enforcement of child sex offenses is unjustified or reflects exceptional
punitiveness. Rather, most would see it as progress in combatting a scourge that has always
existed but until recently was not treated by the justice system with the gravity it deserves.

Human Trafficking

Another area of expanded criminalization since the 1960s is human trafficking. The
Trafficking Victims Protection Act of 2000 was the first comprehensive federal legislation
targeting human trafficking.% Previously, trafficking could only be prosecuted under a series of
patchwork older laws regarding slavery and involuntary servitude that were often too narrow to
clearly apply. The new legislation added “provisions prohibiting forced labor, trafficking with
respect to peonage, slavery, involuntary servitude, or forced labor, and sex trafficking of children
or by force, fraud, or coercion” as well as criminalizing any attempt to engage in such activities.
Historically, around 500 or more human traffickers are convicted each year in the federal
system. 207 Almost all such traffickers are sentenced to prison, with 86% of federal trafficking
defendants in one recent year sentenced to 5 or more years.'%®

New White-Collar Crimes

Since the 1960s, federal and state governments have moved to create more white-collar
crimes with statutes targeting environmental and financial offenses, among others. For
example, in 1982, the EPA and DOJ created specialized units to prosecute environmental crimes,
and the Clean Water Act was amended in 1987 to create felony crimes for some environmental
offenses such as knowingly polluting waters without a permit. In 1990, the Clean Air Act was
amended to add “numerous felony provisions.”1%° Environmental advocates have hailed the
increasing use of criminalization and incarceration as appropriate responses and deterrents to
those who willfully cause grave environmental damage.

Identity theft is another white-collar crime that ballooned in recent years with the aid of
the internet. In 1998, Congress passed the first federal identity theft specific statute, the
Identity Theft and Assumption Deterrence Act.'° Since, then prosecutions have increased with
many resulting imprisonments. “ldentity theft offenders accounted for slightly more than two
percent (2.2%, n=3,694) of the federal prison population as of September 30, 2016.”11!

Financial crimes have also been increasingly defined, penalized, and enforced. For
example, in 1986, Congress passed the Money Laundering Control Act which made money
laundering a federal crime for the first time.'*? According to U.S. Sentencing Commission Data,
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over 70% of those convicted of fraud and related crimes at the federal level were sentenced to
some form of incarceration.'3 While these new white-collar crimes and increased enforcement
have only had a small impact on the prison population, their effect should still be noted to
showcase just how much the criminal justice system has seen its scope—and therefore the
scope for incarceration—expand in recent decades.

Sexual Assault

While there have always been laws criminalizing rape and many kinds of sexual assault,
the post-1960 period saw an increase in public attention to sexual violence and an expanded
focus on enforcing the law. Behaviors that were once normalized or accepted are now rightly
viewed as criminal by society. The #MeToo and #TimesUp movements were a recent
manifestation of a broader trend to take sexual crimes more seriously. It makes sense that as
women gained more political, economic, and social power over the last half-century, rape and
sexual assault would be addressed more rigorously by the justice system. The resulting increase
in imprisonment reflects progress, and seeking to reduce the rate of punishment for sexual
crimes is a step in the wrong direction.

New legislation has substantially expanded criminalization around sexual assault in the
last 50 years. As strange as it may seem to our moral consciences today, marital rape was not
considered a rape crime 50 years ago and could only be prosecuted under assault laws. “In
1976, however, Nebraska became the first state to make marital rape a crime. By 1993, marital
rape was a crime in all 50 states.”'1* Additionally, it was only in 1975 that congress passed “rape
shield” laws to change the federal rules of evidence to prevent a victim’s sexual history from
being used in court to undermine or humiliate the victim.*® Prior to such changes, the ability to
drag a victim’s sexual history through court served as a deterrent to victims seeking justice. New
technologies have also opened new avenues for sexual abuse, resulting in new criminalization.
For example, “Thirty-eight states ... have enacted revenge porn laws, criminalizing the
distribution of sexually explicit images or videos without the individual’s consent.”*®

These changes reflect a broader societal change—often implemented in updated state
laws—that see “lesser” forms of sexual assault as increasingly equivalent to rape and includes a
recognition that rape is a crime that can affect people of any gender. Considering that some
researchers estimate that less than 1% of rapes lead to the rapist spending time in prison,
activists should be looking for ways to continue expanding the prison population of rapists, not
decreasing it.!*” As one Stanford researcher has noted about comparing the current U.S.
incarceration rate with lower pre-1970s rates, "That low rate was in part a function of not taking
rape, spousal abuse, and other male violence against women seriously — and we should not
seek to go back there.”1%8

Domestic Violence

The criminal justice system has also moved to take domestic violence more seriously
over time. In the past, domestic violence was considered an interpersonal issue beyond the
purview of the criminal law. “In fact, many police departments had ‘hands off’ policies prior to
the 1970s, and police training manuals actually specified that arrest was to be avoided
whenever possible in responding to domestic disputes.”!? Since then, states have tightened
domestic violence laws and police have stepped up enforcement. While most domestic violence
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arrests do not lead to a felony assault prosecution, and so such offenders do not receive prison
sentences, a substantial number of those sentenced to prison for aggravated assault committed
that assault in the context of domestic violence. One study found that “of the approximately
1,500 defendants charged with felony assault during May 2000 in the State courts of 11 large
counties, about a third were charged with family violence."??° Of those convicted, 83% were
sentenced to prison or jail.}?! Between 2000 and 2002, domestic violence offenders convicted
under federal law for “an interstate domestic violence offense” received even stricter
punishments, as “91% received a prison term with a median length of 60 months.”*?? Given that
146,000 state prisoners are serving sentences for assault, the effect of increased domestic
violence criminalization and enforcement on increasing incarceration should not be ignored.

Stalking

Stalking is an old behavior only recently criminalized by specific laws targeting the crime.
Stalking is widespread and ranges in seriousness, but it affects a disturbingly large segment of
the population. By one count, “Approximately 3.4 million people are stalked each year in the
United States, and 1 in 5 women and 1 in 10 men will be stalked in their lifetime.”123 California
was the first state to pass a specific anti-stalking statute in 1990, but all states have followed
with their own anti-stalking laws. The first federal anti-stalking statute was passed in 1996.1%4
According to a 2009 study by the Department of Justice, stalking results in over 50,000
offenders being jailed or imprisoned each year.??®

Weapons Offenses

While states and the federal government regulated weapon possession long before the
1960s, the increase in violent crime beginning in the late 1960s led to calls for taking weapon
offenses more seriously. The result was new gun control laws at the state and federal level and
increased enforcement against weapon offenders. At the federal level, these new laws included
the Gun Control Act of 1968, the Firearm Owners Protection Act of 1986, the Brady Handgun
Violence Prevention Act of 1993, and the Public Safety and Recreational Firearms Use
Protection Act of 1994.125 New state laws tightened gun control and added additional penalties
for crimes committed with deadly weapons. By 1992, 26,000 offenders were convicted under
state laws regulating weapons, with 66% receiving an incarcerative sentence. The average
prison sentence for weapon offenders sentenced to prison was 4 years.*?’ According to a 2016
study, 21% of state and federal prisoners had “possessed or carried a firearm when they
committed the offense for which they were serving time in prison.”*?® Over 153,000 arrests
were made for weapon offenses in 2019 by state and local police,*?° and there are around
39,000 prisoners serving time in state prison for a weapons offense.*° At a time when gun
violence is rightly considered a serious issue, there is likely to be significant support for
maintaining the system’s current criminalization and punishment of weapon offenses.

7. Other Non-Sentencing Factors

The above factors are only a selection of the most important ones to consider; they are
by no means an exhaustive list of possible non-sentencing factors that affect prison populations.
Consider two other examples: changes in general life expectancy and parolee behavior.
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Life expectancy in society has increased significantly since the middle of the 20" century,
meaning that those serving life sentences are likely to survive longer, possibly contributing to
rising prison populations (especially since those with LWOP sentences received during the crime
wave of the 1960s-1990s will remain in the prison population longer). In 1950, U.S. life
expectancy was about 68 years.13! In 2021, it was around 79 years, an increase of 16%. More
specific to the prison population of mostly male and increasingly elderly lifers, the life
expectancy of a 65-year-old man in 1960 was 12.8 more years. In 2021, it was 17, an increase of
over 30%.132 We make no claims about how much gains in life expectancy may have translated
to the prison population, and thus increased the share of prisoners serving life or extremely
long sentences, but it seems likely to have had a non-trivial impact.

Another important non-sentencing factor is the behavior of parolees or other supervised
releasees who may be returned to prison for violating their release terms. The share of new
prison admissions caused by parolees violating the terms of their release (either through
committing a new crime or a technical violation such as failing to meet monitoring conditions)
has increased substantially since 1960. In 1960, the number of new admissions caused by
release revocations was only 15% of what new convictions were.'33 By 2018, the number of new
admissions caused by release revocations was 41% of what new convictions were.*3* While this
increase in revocations clearly contributed to rising incarceration, its effect is hard to untangle
from other factors that both increase incarceration and the total number of parolees. The
increasing number of parolees returned to prison for committing new crimes is largely a
downstream effect of larger prison populations generating larger parole populations that then
reoffend in line with general crime and recidivism increases.3>

However, one possible distinct parole-related factor is whether parolee behavior has
changed over time to be less compliant. For example, if current releasees are more likely to
ignore monitoring conditions than they were in 1960, this would lead to incarceration increases.
Unfortunately, the answer is difficult to determine not only due to a lack of data but also
because the discretionary judgements of parole officers are important in what kind of violations
qualify for readmission to prison. We make no claims about how this factor may have affected
incarceration, but the question deserves research.

8. The Total Effect of Non-Sentencing Factors on Incarceration

Proponents of the mass incarceration narrative usually make no attempt to consider
how a wide variety of non-sentencing factors contributed to the increase in prison population
because such factors have nothing to do with supposed American punitiveness. Instead,
proponents of the narrative commonly mislead their audience into believing that increased
incarceration is itself proof of increased punitiveness.

Contrary to that narrative, the above non-sentencing factors likely explain a large
majority of the increased per capita incarceration rate when comparing 1960 to 2021. In fact,
one can plausibly explain most of the incarceration increase without reference to increasing
punitiveness in sentencing.'3® Increased crime and criminal justice system effectiveness alone
likely account for more than 200% of the 300% per capita increase in incarceration. New
criminalization and enforcement likely accounts for at least a 50% increase, though this overlaps
with the increase already counted from crime (since new criminalization increases total crime

26



Robinson & Seaman 11524

even with no underlying changes in societal behavior). The effect of deinstitutionalization and
criminal offender histories likely accounts for at least another double digit increase in
incarceration. Our best guess is these non-sentencing factors account for at least 200-250% of
the 300% per capita incarceration rate rise between 1960 and 2021. This does leave some
(small) room for sentencing factors, but as discussed in the next section, it is difficult to
distinguish the effect of increased punitiveness in sentencing from a non-sentencing factor like
changing criminal histories in determining why a harsher sentence was handed down. As a
result, this estimate is conservative. What is clear is that one can explain most of America’s
elevated per capita incarceration rate compared to the past with factors ignored by the mass
incarceration narrative.

C. Sentencing Factors in the Rise of the U.S. Prison Population

The mass incarceration narrative is quick to blame punitive sentencing whether in the
form of mandatory minimumes, truth-in-sentencing laws (that abolish early release on parole),
or higher guideline punishments for America’s incarceration increase. All these changes fall
under two broad sentencing factors that affect incarceration. First, the system may change the
chance of a convicted offender receiving a prison sentence vs. non-incarcerative punishment,
and second, the system may change the time served in prison for offenders sentenced to prison
(either by changing its sentence length policies or by changing its early release on parole
policies). The mass incarceration narrative does have a kernel of truth in that punishment for
some offenses has increased since 1960, and this increased punishment likely contributes to the
higher U.S. prison population today. Where the narrative misleads is in claiming that these
sentencing factors explain most of the incarceration increase and in claiming that these
punishment increases reflect unjustified punitiveness. In fact, sentencing factors likely explain
less than a fifth of the 300% per capita incarceration rate increase between 1960 and 2021, and
much of this sentencing-related increase would be seen as appropriate by most people,
regardless of political persuasion.

1. Changes in the Chance of Receiving a Prison Sentence

Perhaps the most important way sentencing changes could impact incarceration is if a
significantly higher percentage of similar defendants convicted of the same crime received
prison sentences than had in the past. Frustratingly, we are unaware of published national data
on this seemingly simple question before 1986. A 1991 study by Patrick Langan of the BJS was
also unable to obtain such data, noting that while the imprisonment rate per 100 arrests had
increased, this could be either a consequence of increased prosecution effectiveness (more
arrests being turned into convictions) or judges more frequently handing out prison
sentences.’” While the percentage of convicted defendants receiving prison sentences may
have increased somewhat over the 1960-1986 period, it would appear neither to be a massive
increase nor entirely tied to harsher sentencing laws as changes in the characteristics of
convicted defendants themselves might account for changes in their likelihood of receiving a
prison sentence (e.g., the pool of convicted defendants may have been increasingly tilted
toward more serious crimes or perhaps seriousness of criminal histories was increasing).*3®
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Fortunately, good data exists from 1986 to 2006 for measuring the percentage of state
felony defendants who received prison sentences. (The BJS has not released national data since
2006, but there is little reason to think there has been any subsequent increase in the
percentage of convicted offenders sentenced to prison given the steady decline in incarceration
since 2009.) Given that the 1986-2006 period reflects the height of “tough on crime” sentencing
laws, one would expect a substantial rise across this period in the chance of a defendant
receiving a prison sentence. In fact, there was barely any change at all. In 1986, 46% of
convicted felony defendants in state courts received a prison sentence, 21% received a jail
sentence, and 33% received non-incarcerative punishments (usually probation).'3° In 2006, 41%
of convicted felony defendants in state courts received prison sentences, 28% received jail
sentences, and 31% received non-incarcerative sentences.'*® The chance of receiving a prison
sentence actually declined even as the prison population surged over this 20-year period. Even
considering all incarcerative sentences more broadly, there was no significant change in the use
of incarcerative vs. non-incarcerative sentences for convicted defendants. This suggests if
punitive sentencing policy significantly contributed to incarceration increases, it did not do so
through greatly increasing the chance of a convicted offender receiving a prison sentence.

2. Changes in Time Served in Prison for an Offense

Even if sentencing laws do not appear to have had a large effect on the chance of
receiving a prison sentence, perhaps they increased the length of prison sentences enough to
still greatly increase incarceration levels as the mass incarceration narrative assumes. Before
analyzing this claim, it is important to draw a distinction between sentence length and time
served. Any analysis that simply cites sentence length data is practically worthless as what
matters for both punishment and prison populations is the actual time served in prison for
sentenced offenders, not the sentences publicly imposed in court that are dramatically reduced
by early release on parole or “earned credit” schemes that give prisoners more than one day
credit for each day served. Overall, state prisoners on average serve only 46% of their maximum
sentence length.'#!

Time served data comes in two varieties: mean data and median data. Median data is
most representative of the punishment served by the “average” offender, while mean data is
sensitive to changes in punishment for offenders at the extreme end of the sentencing range.
Given that mandatory minimums and repeat offender laws only apply to part of the prison
population, it is reasonable to assume mean data would be most likely to confirm the mass
incarceration narrative.

Table 4 shows mean time served in state prison for a selection of years from 1923 to
2018.1*2 The results are striking. The average time served for all offenders in 2018 was 32
months—the same length as in 1953 long before mass incarceration was a concern. Moreover,
it is only 4 months longer than in 1960. Even as the prison population surged between 1960 and
1990, the mean time served among state prisoners did not change at all (staying at 28 months).
The supposedly draconian sentencing laws passed from the 1970s onward appear to have
barely made a dent in time served. (One explanation is that when faced with a mandatory
minimum sentence for one offense, defendants strategically plead guilty to an offense without a
mandatory minimum.!43)
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Table 4. Mean Time Served of State Prisoners Upon First Release in Months!44

Year All All Murder | Rape | Robbery Sex Assault | Drug | Burglary | Fraud | Auto
Offenses | Violent Assault Theft
1923145 27 N/A 77146 42 37 26 26 11 26 21 N/A
1935(m)147 22 N/A 54 40 43 28 20 14 20 14 18
1945(m) 39 N/A 117 52 70 39 34 23 45 29 31
1953 32 N/A 116 51 49 38 28 23 30 23 24
1960 28 N/A 121 45 42 N/A 25 31 25 17 21
1986148 33 N/A N/A 66 57 41 31
1990149 28 46 92 62 48 36 30 20 29 20 20
1992150 N/A 43 71 65 44 35 29 N/A N/A N/A N/A
1996151 30 45 95 66 46 45 33 24 31 22 24
200012 30 56 158 88 55 58 38 23 29 17 17
2002 29 48 93 80 54 45 31 22 31 17 21
2007 29 50 143 92 56 49 32 21 27 17 17
2018153 32 58 214 115 58 60 30 21 27 17 15

There are, of course, exceptions for specific crimes. The mean time-served for certain
crimes of violence (murder, rape, sexual assault, and robbery) appears to have increased. Most
dramatically, the mean time served for rape jumped from 3.75 years to 9.58 years. (Many
people will see this as a desirable change). Mean time served for murder in 1960 was 10 years;
in 2018, it was 17.8 years. (Similarly, 10 years for intentionally taking another person’s life may
be seen as wholly inappropriate by many.) Robbery increased from 3.5 to 4.8 years. At least for
these crimes, the mass incarceration narrative has a kernel of truth as punishments really did
increase. But this does not show “mass incarceration” by a “carceral society” but rather reflects
societal changes regarding the seriousness of a short list of serious offenses. The question of
whether these changes were desirable or undesirable, just or unjust, is addressed in the next
subsection.

If mean time served data fails to confirm the mass incarceration narrative’s central claim
regarding the effect of punitive sentencing changes, median time-served data does much worse.
Table 5 presents median time-served data for state prisoners. The results are extraordinary
compared to the expectations one might reasonably have if one believed states moved to a far
more punitive sentencing policy. Median time served for all state prisoners in 1960 was 21
months compared to 15.6 months in 2018, a 25% decrease. Moreover, the data is remarkably
consistent across the entire period—there was no surge in median time-served during the
period of surging incarceration from the 1970s through the early 2000s.
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Table 5. Median Time Served for State Prisoners Upon First Release in Months

Year All Murder Robbery Rape Agg Burglary | Larceny
Assault
1926154 19 31 24 17 20 17
1930 19 35 27 17 21 18
1935 17 38 30 17 19 14
1940 21 90 47 31 19 21 15
1945 30 102155 55 38 25 30 21
1953156 22 89 37 36 27 24 18
1960 21 121.317 34 30 20 20 17
1967 19 31 34 15 17 13
1970 18 30 35 18 16 13
1974 18 27 32 16 16 14
1978 18 25 34 20 15 13
1982 16 25 36 15 14 10
1986158 17 66 29 38 16 15 11
1993159 12 81 25 44 15 13 9
1997 17 31 48 19 19 13
2000 17 36 63 20 19 12
2005 16 39 72 19 16 12
2009 16 94160 35 74 18 15 11
2018161 15.6 210 38.4 86.4 16.8162 17 11

Once again, there are exceptions for individual crimes. The median time served for rape
increased from 38 months in 1960 to 86.4 in 2018. Murder increased from 121.3 months in
1960 to 210 in 2018. However, these large changes in median do not appear for other violent
crimes as they did in the mean data. The change for robbery was a movement from 34 months
in 1960 to 38.4 months in 2018, and median time-served for assault decreased from 20 months
in 1960 to 16.8 in 2018.

Considered together, mean and median time-served data suggests those prisoners
receiving the harshest sentences have indeed experienced an increase in time served even as
most prisoners have not. But why? One contributing factor was likely increased statutory or
guideline sentences for serious offenders, an effect trumpeted by the mass incarceration
narrative, but there is an important confound in criminal histories as already noted above in the
section on non-sentencing factors. Even if the exact same guidelines and sentencing practices
from the 1960s were in effect in the 1990s or 2000s, criminals would receive longer sentences
because the criminals themselves had changed—i.e., they had been convicted of more previous
crimes meaning they would be sentenced as hardened recidivists. Recall that in 1990, 64% of
felony defendants in large urban counties had no prior felony conviction, but in 2009, only 40%
had no such conviction.'®® Moreover, the proportion with 10 or more such convictions jumped
from 1% to 14% during that period. Such changes in criminal histories are bound to increase
time served and prison populations, but they are not the result of increased punitiveness.

Even if one ignores worsening criminal histories as part of the explanation for longer
sentences for serious crimes, the increased mean and median sentences for some serious
offenses hardly supports the core claim of the mass incarceration narrative that increased
punitiveness caused America’s incarceration rise. While these changes at the highest end of the
sentencing distribution likely contributed to America’s elevated prison population compared to
1960, their contribution appears minor compared to the significant contributions of non-
sentencing factors, as discussed above.
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4, How Unjust Were These Sentencing Changes?

There is no question that changes to sentencing law were made from the 1970s through
the 1990s and that these changes made some contribution to lengthening time served for at
least some offenders. But how should we view this change—as the sinister fruit of exceptional
and unjustified punitiveness? Or as a move toward more just sentencing for the most serious
offenses?

Consider the time served data. Were the changes in time served from the 1960s through
today largely unjust or undesirable? The answer appears to be no. The two crimes for which
punishment increased the most are rape and murder. As suggested above, it seems unlikely the
increase in time-served for rape suggests something problematic about current punishment
practices. In 1960, the median imprisoned rapist received less punishment (2.5 years) than the
median imprisoned robber (2.8 years). We are confident in saying few reasonable people in
America today would feel comfortable with such a punishment scheme in which seizing the
cash register from a store clerk is punished more harshly than forcibly raping her. The fact that
the median imprisoned rapist in 2018 spends 7.2 years behind bars while the robber spends
only 3.2 is testament to progress in America, and likely due in no small part to women claiming
more equal power in society. Would any person who truly cares about justice seek to reduce
incarceration in the U.S. at the price of returning the punishment for rape to what most women
(not to mention men) would rightly see as a slap on the wrist for such a serious crime? We think
not.

Similarly, it seems unlikely the community would see the 2018 mean punishment for
murder—17 years in prison—as an injustice. People would likely see a 10-year punishment for
intentionally killing another person (the mean in 1960) as inappropriately lenient, undervaluing
both human life and the suffering brought upon the victim’s family and community. Considering
the country still debates the question of the death penalty vs. life imprisonment, it seems
almost certain most Americans would prefer the 17-year punishment for willfully ending
another’s life.

The increase in time served for other crimes is much smaller, or even negative. It is
difficult to say what exact time served in prison people would find just for a given crime. There
is certainly variation, and mitigating or aggravating circumstances mean there is no single just
punishment for a general offense type. High-quality opinion research has not recently been
done on the topic (perhaps because progressive academic researchers fear the results may
show the public does not support their desire for laxer punishments). However, the U.S.
Sentencing Commission conducted a study in 1994 that attempted to determine representative
public opinion on how federal criminal cases should be sentenced. The study involved face-to-
face interviews and 42 vignettes describing various criminal cases.'®* The results were striking,
as mean public recommended sentences were higher than guidelines sentences for almost all
crimes, and median public recommended sentences were also higher than guideline sentences
for most crimes. The mean public recommended sentence for street robbery was 9.2 years, for
example.1®> The public would likely have been disappointed to learn the mean time served for
robbers in 1996 was 3.8 years and has only risen to 4.8 years in 2018. Unfortunately, the study
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did not ask for recommended murder or rape sentences, but it is virtually certain both would
have been much longer than actual time served.

Of course, the American public may have become less punitive over time as total crime
has fallen from its peak in the 1990s. However, it is unlikely their perceptions of a just sentence
have shifted so dramatically that current time served for most crimes would appear to be an
injustice—if anything, it is far more likely, if they were shown the time served data, most
Americans would feel many criminals are getting unjustly lenient sentences.

One of the only recent data points is a 2021 poll which found that 28% of the public
believed convicted criminals spent too much time in prison while 32% believed they did not
spend enough, and 37% believed they spent “about the right amount of time.”%¢ Unfortunately,
such a question is so unnuanced as to be practically meaningless. For one, the public’s view on
the question is shaped by perceptions of how much time prisoners spend behind bars and not
on realities. Without showing respondents actual time served data, it would be impossible to
get a reliable assessment of their view of current practice.

Indeed, given the drumbeat of “mass incarceration,” one might expect that at least some
significant portion of the population (those exposed to the false narrative) have a grossly
exaggerated view of the system’s current incarceration practices. A person hearing the generally
accepted narrative would believe the system routinely throws first-time, non-violent offenders
behind bars for many years—which would be more than enough reason to say prisoners spend
too much time behind bars. One could also imagine that a person on the political right might
answer “not enough time” simply from watching politicized coverage about “soft on crime”
policies in left-leaning jurisdictions. Additionally, people’s judgements are likely to differ
depending on the crime. For example, it is almost certain that what the public perceives as a
just sentence for drug dealing or possession has shifted in the direction of leniency (or even
outright legalization) since the ‘90s. By contrast, this is likely not the case for the public’s
perception of what is a just punishment for murder or rape.

Our point is not to argue the American public would demand longer incarceration terms
for many prisoners if they were aware of time served data (though that may be the case), but
rather to show that most of the post-1960 increases in time-served punishments are unlikely to
be seen as an injustice by society. A rise in the per capita incarceration rate caused by an
increase in time-served punishments that bring prison terms closer to what the public views as
just deserts is not a sign of a punitive overreaction—it is simply a sign of the justice system
catching up to where it should have been all along.®’

It seems likely that many promoters of the mass incarceration narrative fully understand
that most American punishment practices are not unjust in the eyes of society. That,
presumably, is why they blame “American public punitiveness” for the incarceration increases.
Ironically, as shown previously, public desires for longer sentences—no matter how strong they
may have been—actually had little effect on incarceration, as most of the incarceration increase
was caused by non-sentencing factors. But what public opinion does indicate is that reforms
designed to reduce the level of punishment across most crimes are unlikely to gain widespread
support. This is why, in our view (see Part Ill), working to change the form of punishment, as
opposed to the level of punishment, is a more useful reform program.

None of this is to say that changes to sentencing policy post-1960 did not result in many
unjustly harsh sentences in absolute terms or that there is no room for reform in the direction
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of leniency. Even if we acknowledge, as seems likely, that many mandatory minimum sentencing
laws brought time served punishments closer in line with public views of justice, this does not
mean such laws are ideal or do not cause serious injustices. For example, three-strikes laws and
other mandatory minimum sentencing for repeat offenders may result in many offenders
getting their “just deserts,” which they would not have previously received, but it also means
that there will be some William Rummels who receive life sentences for stealing $230.1%8 The
use of mandatory minimums short-circuits the important assessment of each defendant’s moral
blameworthiness.

Additionally, it is undeniable that some sentencing changes in the post-1960 period were
driven by utilitarian crime-control thinking that sought to reduce crime through sheer
deterrence instead of providing a just punishment (with deterrence as a fruitful byproduct). This
too routinely generated sentences unproportional to a careful analysis of the offender’s
blameworthiness. (More on this in the next subsection.)

In other words, we share many common criticisms of the system’s punishment practices
over the last several decades, but none of those reservations take away from the falsity of the
standard mass incarceration narrative. The prevailing narrative of punitive changes to
sentencing policies resulting in massive increases in time served and surging prison populations
is wildly misleading at best.

5. Who Bears Responsibility for Punitive Excesses in Punishment Post-19607?

To the extent that some changes in sentencing practices in the post-1960 period
produced excessive sentences—which we do believe is the case—who should bear the blame?
Does primary responsibility lie with an “exceptionally punitive” American public, as the mass
incarceration narrative suggests? This is certainly the prevailing academic narrative, but the
truth is more complicated and much more damning to academics. Policymakers adopted and
the public accepted a number of explicitly utilitarian crime-control sentencing laws in the post-
1960 period. These laws produced some sentences that clearly and regularly conflicted with
desert (such as mandatory minimums for drug crimes, which could lead to certain drug dealers
or possessors spending more time in prison than some rapists or murderers). But why did
policymakers pursue such utilitarian solutions in the face of rising crime? The fundamental
reason is because academics in the first half of the 20t century successfully unmoored the
criminal justice system from the concept of “just deserts” in favor of utilitarian crime-control
models that shifted the criminal justice system to distributive principles for punishment based
upon general deterrence, incapacitation of the dangerous, or rehabilitation.

Academics pushed a “scientific” utilitarian-based system of punishment that sought to
free society from the “barbaric” notion of retributivist just deserts.'®® This meant the legal
system could give grossly inadequate punishment under a theory of utilitarian rehabilitation, as
with rapist-turned-serial-killer William Bonin, who was let loose to kill after spending only five
years in prison for more than a half-dozen brutal rapes of young men and boys.'’? The utilitarian
perspective also justified life imprisonment for William Rummel for a minor fraud offense under
a “three-strikes” law because, as a repeat offender, he needed to be incarcerated for as long as
he was dangerous, despite the fact that a life sentence was grossly disproportionate to his moral
blameworthiness.'”* Most academics were unwilling to face up to the truth that their support of
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such distributive principles of “coercive crime-control” left the criminal “justice” system’s doors
wide open to terrible injustices and failures of justice. The “barbaric” notion of just deserts that
they derided was the only principle capable of defending equally from excesses of leniency and
harshness.

Of course, there is plenty of blame to go around for the unjustly harsh utilitarian
punishments of the ‘War on Drugs’ and the ‘War on Crime’ more broadly, but it is only fair that
the lion’s share goes to the academics and experts who first suggested “justice” had no place in
the justice system. Far from being a lesson in exceptional and unjustified American punitiveness,
the passage of unjustly harsh utilitarian punishments should more rightly be seen as a lesson in
the folly of letting misguided academic ideas corrupt the justice system by disconnecting it from
the community’s shared notions of justice. Today’s anti-punishment activists in academia should
take note to avoid repeating the mistakes of the past.

D. American vs. Foreign Countries’ Prison Populations: A Problem on Which

Side of the Ocean?

The mass incarceration narrative’s central myth of exceptional and unjustified American
punitiveness does not simply claim American criminal punishments are unjustly punitive but
also that they are exceptionally deplorable compared to other more enlightened countries.
America’s per capita incarceration rate is routinely criticized by comparing it to other countries,
but what do such comparisons actually reveal? There is certainly some truth to the mass
incarceration narrative’s comparisons: America does appear to use prison as a punishment
more often than other Western democracies, and America should take note of the wider use of
non-incarcerative punishments in some foreign countries. However, the mass incarceration
narrative rarely pauses to consider the confounding factors that make prison population
comparisons difficult, and it never stops to question whether America’s higher per capita
incarceration rate compared to many other countries reveals a problem in foreign countries
instead of America’s justice system. Such motivated comparisons often fail to see how flawed
foreign justice systems are and how much they may have to learn from the U.S.

1. The Claims of American vs. Foreign Countries’ Incarceration Practices

The fact that America has such a high prison population is cited as a compelling
justification for reform by mass incarceration proponents: “By virtually every measure, the
United States incarcerates more of its people than any other nation in the world.”*72 Similarly:

Not only does the U.S. have the highest incarceration rate in the world; every
single U.S. state incarcerates more people per capita than virtually any independent
democracy on earth. To be sure, states like New York and Massachusetts appear
progressive in their incarceration rates compared to states like Louisiana, but compared
to the rest of the world, every U.S. state relies too heavily on prisons and jails to respond
to crime.}’3

34



Robinson & Seaman 11524

Some mass incarceration researchers see America’s exceptionally high prison populations as a
legacy of slavery and a general barbarity in America as compared to Europe. Consider James
Cullen writing for the Brennan Center:

Of course, de Tocqueville also saw much to criticize in the young United States, including
its commitment to slavery. That legacy continues to haunt the country today, even as
most of the world has adopted punishment systems more in line with what de
Tocqueville hoped to find. Today, the U.S. incarceration rate is nine times higher than
Germany, eight times higher than Italy, five times higher than the U.K., and 15 times
higher than Japan.’4

The mass incarceration narrative views America’s high prison population as resulting from the
punitiveness of the American public, and crime rate differences are only mentioned to refute a
potential difficulty in making comparisons.

The United States actually has a crime rate that is lower than the international norm, yet
our incarceration rate is six to 10 times higher than other countries’” around the world.
It’s not crime that makes us more punitive in the United States. It’s the way we respond
to crime and how we view those people who have been labeled criminals.t”>

These claims do capture a general truth: America does have one of the highest absolute and per
capita prison populations in the world (although it has neither the highest absolute nor the
highest per capita, contrary to widely stated claims).1’® Table 6 constructed with data from the
World Prison Brief shows America’s per capita prison and jail (including pretrial prisoners)
population vs. a sample of other countries in recent years. While the inclusion of jailed
offenders inflates the number, the basic picture remains the same even if only offenders
sentenced to prison are examined.'”’
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Table 6. Per Capita Incarceration Rates in Different Countries

Country'’® Incarceration
Rate/100k
residents

El Salvador 1086

Cuba 794

Turkmenistan 576
United States 531

Argentina 254
Poland 201
United Kingdom | 146
Italy 102
Canada 88
Sweden 82
Norway 54

But is America’s higher per capita incarceration rate due to exceptional and unjustly punitive
laws or are there other factors at play?

2. Important Factors: Crime, Criminal Justice Effectiveness, Institutionalization,
and Criminal Histories

While American sentencing policies do substantially contribute to America’s higher per
capita incarceration rate compared to many foreign countries, other factors should also be
remembered when making international comparisons.

Crime Rate

The most obvious complicating factor is differing crime rates. Countries with lower per
capita crime rates should have lower per capita incarceration rates, all else equal (of course, all
else is not equal in the real world). For example, America has a homicide rate 6.2 times that of
the European Union, a fact which may contribute to America’s higher rate of prisoners serving
LWOP and other extra-long sentences.’® But contrary to the assumptions of some mass
incarceration critics, crime rates actually do not provide an explanation of America’s higher per
capita incarceration rate compared to Europe because, with the exception of homicide, America
enjoys lower violent and total crime rates than Europe.*® This fact often goes unrecognized in
public perceptions of safety (likely because homicide levels are used—incorrectly—as a heuristic
for total crime). As one study finds:

In 1970 the aggregate crime rate in the seven European countries we consider was 63%
of the corresponding U.S. figure, but by 2007 it was 85% higher than in the United
States. This striking reversal results from a steady increase in the total crime rate in
Europe during the last 40 years, and the decline in the U.S. rate after 1990.18!
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But though crime rates do not explain America’s larger prison population compared to
Europe, America’s elevated incarceration levels compared to Europe do help explain why
America enjoyed falling crime rates even as Europe suffered rising ones. As the same study
finds: “back-of-the-envelope calculations based on our estimates indicates that the different
dynamics of the prison populations in Europe and the United States explain 17% of the reversal
of misfortunes for total crime, 33% for property crimes, and 11% for violent crimes.” 82

In other words, if American incarceration policy mimicked Europe’s, America would likely
have substantially more crime. Conversely, if Europe had American incarceration policy, it would
likely have significantly less crime. These facts are completely ignored by mass incarceration
activists who often try to paint Europe as a paradisal state of low incarceration and low crime.
To be clear, we do not seek to justify America’s higher incarceration levels on utilitarian grounds
of crime control, but we do feel it is only fair to acknowledge there is some level of tradeoff
between crime and incarceration levels.

Criminal Justice System Effectiveness

But while crime rates alone do not explain much of America’s higher per capita
incarceration rate compared to many countries, criminal justice system effectiveness may. The
mass incarceration narrative sometimes compares America’s incarceration rate with developing
countries around the world with significantly higher crime and lower incarceration. But this is
enormously deceptive. The fact that it may be easier to get away with crimes in other parts of
the world does not mean those countries’ low incarceration levels should be praised. For
example, Mexico’s per capita incarceration rate is less than a third of America’s, but that is
largely because of the ineffectiveness of the Mexican justice system.8 93% of crime goes
unreported in Mexico, and the chance of conviction in case of arrest is also tiny, leading to a
practically non-existent chance of punishment.'8* By contrast, over 40% of violent victimizations
and over 30% of property victimizations are reported in the US, and conviction and punishment
rates are also significantly higher than in Mexico.® Many developing countries like Mexico have
incarceration levels wildly below what they should have given their crime rates. Only a lack of
justice system effectiveness prevents such countries from having higher per capita incarceration
rates than the US. While the U.S. obviously has a more effective justice system than many
developing countries, and this explains much of the U.S.’s higher per capita incarceration rate
compared to them, the mass incarceration narrative also points to European countries with
more developed justice systems.

Unfortunately, precisely comparing the effectiveness of criminal justice systems across
the world, even among developed countries, is difficult—and sometimes impossible—due to
differences in what data is collected and published. Any researcher would desire all countries to
publish victimization surveys, total reported crimes, arrests, convictions, and imprisonments
(ideally with subcategories by offense), but governments around the world (including in the
U.S.) routinely hide or refuse to collect such statistics. But what data exists suggests the U.S.
may have a more effective justice system than at least some European countries. Table 7 shows
data from a BJS report comparing criminal justice systems in the 1990s. Interestingly, the US
seemed to have a more effective justice system than England for most crimes, and a more
effective system than the Netherlands and Sweden for at least some crimes. While the data is
old, the trend in the U.S. since the 1990s has been lower crime and higher justice system
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effectiveness, while the trend in many European countries has been higher crime, making it
even more likely America’s justice system is significantly more effective than at least some
European countries today.8¢ But without better data and further research, it is hard to quantify
how much this factor affects relative incarceration levels.

Table 7. Convictions per Thousand Recorded Offenders

Convictions per u.S. England and | Netherlands | Sweden
1000 Recorded | (1996) | Wales (1995) (1995) (1995)
Offenders?®’

Homicide 554 555.22 455 673.7
Rape 155 99.7 190 86.1
Assault 34 14.44 46.6 22.7
Robbery 24 6.12 19.32 65.2
Vehicle Theft 13 11.66 112 7.6
Burglary 16 5.78 11.4 7.2

Civil Commitment of the Mentally Ill; Criminal Histories

Another overlooked factor that may contribute to prison population differences is
differing rates of institutionalization among the mentally ill and differences in whether mentally
ill offenders are sent to prisons or non-prison mental institutions. It is possible some foreign
countries hide portions of their incarcerated population in non-prison mental institutions.® We
make no claims that they do, but merely note this is yet another factor that must be explored
when making comparisons between countries.

One potentially important factor completely ignored in international incarceration
comparisons is differing average criminal histories between countries. If one country’s offenders
have more serious criminal histories when sentenced than another’s, one would expect the
country with the more serious offender histories to have a higher per capita incarceration rate,
all else held equal. While data is hard to find, the higher rate of recidivism in the U.S. compared
to some foreign countries suggests the average U.S. offender may have a more severe criminal
history, at least compared to those countries with lower recidivism.8°

All these factors are important to consider, but they do not prevent all useful
comparisons of incarceration policies. Nor do they invalidate the claim that many countries have
lower per capita incarceration rates than the U.S. due to different sentencing policies.

3. How Exceptional Are American Sentencing Policies?

How exceptional are American sentencing policies compared to other countries? This
guestion has two components: How does the chance of a convicted offender receiving a prison
sentence compare? And for those sentenced to prison, how does the time served in prison
compare? Existing data is unideal for answering these questions, but at least some conclusions
can be drawn. As a general statement, the claim that America gives out a higher percentage of
prison sentences and that those prison sentences are longer in time served does appear to be
true when compared to most other Western countries. There are important exceptions for
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certain crimes and certain countries, but while it is unnuanced, the generalization is not false.
However, the mass incarceration narrative often exaggerates the difference with other countries
(and ignores the possible contributions of the many non-sentencing factors discussed in section
II.B.). It also fails to ask whether it might be foreign countries that have problematic punishment
practices.

Chance of Convicted Offenders Receiving a Prison Sentence

Table 8 shows data on the percentage of convicted offenders receiving a custodial
sentence (including jail sentences) in America, England and Wales, Australia, the Netherlands,
and Sweden in 1995/96. More recent data is not readily available, but since America’s
percentage of convicted offenders receiving incarceration has stayed largely the same since the
1990s, and since there have been no massive changes to European incarceration policies (to our
knowledge), the comparison is likely still approximately accurate today.

Table 8. Percentage Receiving Custodial Sentences in Different Countries

% of convicted U.S. England and Australia | Netherlands | Sweden
receiving custodial | (1996) | Wales (1995) (1995) (1995) (1995)
sentencel®

Homicide 94.5 94.3 96.0 92.0 96.75
Rape 75.6 94.5 41.011 63.0 91.67
Assault 59.3 27.0 6.01%2 11.12 29.56
Robbery 75.0 66.8 53.0 70.0 61.17
Vehicle Theft 54.7 29.6 17.0 44.0 24.39
Burglary 54.9 49.9 19.0 66.0 47.54

When it comes to the percentage of convicted offenders incarcerated for a specific
crime, America is unexceptional for certain crimes but an outlier for others. When it comes to
homicide and rape, and to a lesser extent burglary and robbery, America is within the normal
variation among the countries surveyed, a fact seemingly inconsistent with America running an
out-of-control “carceral state.” But America does incarcerate a higher percentage of convicted
assault offenders (59.3%) compared to Sweden (29.5%), the next highest country in the
comparison. It also incarcerates a higher percentage of convicted vehicle theft offenders (54.7%)
compared to the Netherlands (44%), the next highest country in the comparison.

Time Served in America vs. Other Democracies

The mass incarceration narrative often compares average sentences imposed in America
with other countries to prove how much more punitive America is in sentencing. However, it is
time served data that is meaningful. Comparing sentences imposed, which are rarely if ever fully
served, is pointless. Different countries have dramatically different early release policies that
can drastically change the actual punishment meted out to offenders.

While U.S. time served data from 2018 exists, European data is more difficult to come
by. For example, a report on mass incarceration published in December 2022, “Long Sentences:
An International Perspective,” is forced to rely on time served data for comparative purposes
from around 2000.1%* Table 9 shows sentences and time served data for different crimes in
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America and several comparison countries for the years 1995/96 (we use the same years as in
Table 8 to provide a consistent snapshot of incarceration policy—slightly later data reveals the
same general picture). The data shows that while the U.S. indeed had significantly longer
sentences than any of the other studied countries, that is not the case with actual time served,
at least for many comparisons of specific crimes in specific countries. For example, time served
for murder in America was comparable to England and Wales, below Australia, and higher than
the Netherlands and Sweden. The situation for rape is similar: U.S. time served is comparable to
Australia, slightly higher than England and Wales, and noticeably more than the Netherlands
and Sweden. (But, as discussed in the next section, many will think this represents inappropriate
rape sentences in Europe.) When it comes to other crimes such as assault and burglary, America
is comparable to Australia, but does appear to have longer time served than most countries,
although a difference in offenders’ criminal histories might be a contributing factor. While these
results place America on the upper-end of the time served range, they also reveal the
unnuanced nature of the mass incarceration narrative’s foreign comparisons.

Table 9. Sentences and Time Served in Different Countries for Specific Offenses

Sentences & time served (in America England and  Australia Netherlands Sweden
months) by offense & (1996) Wales (1995) (1995) (1995) (1995)
country**

Homicide sentence 250.0 229.9 171.5 109.7 93.17
Homicide time served 126.2 99.8 129.4 73.1 46.65
Rape sentence 1155 77.0 78.2 26.7 30.8
Rape time served 59.2 44.2 57.3 19 15.66
Assault sentence 40.4 13.7 34.51% 6.2 5.24
Assault time served 21.6 6.1 27.0 6.1 3.35
Robbery sentence 76.4 40.3 73.7 17.1 29.78
Robbery time served 37.4 20.5 32.8 14.3 15.31
Vehicle theft sentence 20.7 8.6 27.6 8.5 4.14
Vehicle theft time served 10.1 3.4 8.9 8.1 2.93
Burglary sentence 35.0 14.9 31.0 12.7 11.03
Burglary time served 15.2 7 16.3 11.4 6.58

4. Are the Lenient Sentencing Practices of Foreign Countries Desirable?

If the justice system’s goal is to deliver justice based upon a nuanced assessment of each
offender’s conduct and circumstances, one may wonder whether a thoughtful liberal society
should find the sentencing practices of many foreign countries desirable or even acceptable.
The answer would appear to be no. For example, who in America would consider Sweden’s time
served punishment for murder of less than 4 years acceptable? Should the average punishment
for rape really be 1.5 years spent in prison as in the Netherlands? Should 59% of convicted
rapists avoid prison time as in Australia? It is fair to say that the average member of the
American public across the political spectrum would be shocked by many if not most of the
punishment practices in Table 9, considering them instead to be gross failures of justice.1%

Nor do these lenient punishments seem unjust to only the supposedly “exceptionally
punitive” Americans. Despite Europe being held up as a model by the mass incarceration
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narrative, large public majorities in many European countries are dissatisfied with how lenient
sentencing is in their criminal justice systems. For example, a 2023 survey by the House of
Commons Justice Committee found that 71% of respondents in England and Wales thought
criminal sentencing was too lenient, including 38% who thought it was “much too lenient.” By
contrast, only 3% thought sentencing was too tough.'®” A study published in 2010 measuring
Swedish public opinion found that 69% of respondents believed sanctions were “too mild” and
only 2% thought they were too severe. A Swedish focus group study came to almost identical
conclusions (67% believing punishments to be too mild). 59% of telephone respondents and
66% of focus group participants were in favor of longer prison sentences.’®® A 2022 poll showed
that 65% of French respondents believed criminal punishments were not strict enough, with
majorities from the political right and left wanting stricter punishments.'®® A Eurobarometer
survey in 2015 found that 58% of respondents across the EU “totally agreed” with the
statement “criminals should be punished more severely” and another 28% “tended to agree,”
meaning an overwhelming 86% of the European public wanted tougher criminal
punishments.?%° As a result, there have been moves to toughen punishments and to build more
prisons in some European countries.?°?

Clearly, European publics believe something is not right in the supposedly paradisal state
of European incarceration policy. The mass incarceration narrative completely ignores the
failures of foreign, particularly European, sentencing systems. Sentencing policy in Europe is
neither popular nor democratic. It also appears to have done a relatively poor job at dealing
with Europe’s historical crime problems. It is worth asking: if Europeans do not want their own
sentencing policies, should Americans want them? However, the mass incarceration narrative is
not generally interested in providing a punishment policy the public finds acceptable, and so
Europe, a place where anti-democratic sentencing policies have led to chronic public
dissatisfaction, is held up as the goal American sentencing should strive to reach. The facts
suggest that the dispute over incarceration practices is more a dispute between the elites and
the community than a dispute between the U.S. and other democracies.

Recognizing the serious flaws in foreign punishment practices does not mean there is
nothing worth emulating about foreign sentencing or incarceration policies. In fact, the more
creative and widespread use of non-incarcerative sanctions in Europe and other parts of the
world provide a fruitful starting point for considering how the U.S. might find just punishment
alternatives to prison. As the next section shows, we believe America has significant room to
reduce its prison population. The crucial point, however, is that the resulting sentences must be
just, and recognized by the public as such, instead of being seen as acceptable only to a group of
rarified experts and policymakers, many of whom reject the notion of punishment altogether.

lll. Aiming Reform at Real Incarceration Problems Rather Than Myths

Some might be inclined to argue the previous sections show American incarceration
policies are in little need of reform and that proponents of lowering prison populations are
utterly wrong. After all, if non-sentencing factors largely explain the rise of America’s per capita
incarceration rate, is there any need to change sentencing and incarceration policies? We
believe this view is mistaken. For all its myths, the mass incarceration narrative is correct that
American incarceration policy is long overdue for an overhaul. Correcting the myths of the mass
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incarceration narrative is a necessary first step in clarifying what parts of incarceration policy
need reform and why, not an excuse for endorsing the status quo.

The central mistake of the mass incarceration narrative is assuming that high prison
populations are a result of the American public’s exceptionally and unjustifiably punitive sense
of justice. If this were true, the natural remedy would be to recommend repressing public
intuitions of justice in favor of reducing prison populations no matter the cost or consequences.
The only constraint acknowledged by the more reasonable wing of the mass incarceration
movement is public safety, which is de facto assumed to be the only legitimate reason why
punishment would be enacted. For example, a Brennan Center report finds that nearly 40% of
the U.S. prison population could be safely released in the interests of ending mass incarceration.
In describing its plan to reduce incarceration and sentence lengths, the report explains: “This
approach is grounded in the premise that the first principle of 21st century sentencing should
be to protect public safety.”2%?

At first glance, this may sound attractive. But we think it is clearly wrong, for both moral
reasons and effective crime-control reasons. The first principle of any society’s sentencing policy
should be to deliver a just punishment proportional to the offender’s blameworthiness. A
murderer should not escape any punishment simply because he is extremely unlikely to harm
someone again (as the Brennan Center would have it). A shoplifter should not be sentenced to
life in prison because the evidence suggests that he is likely to become a serial killer. Sentencing
policy should not be the playground of social policy, no matter how noble the goals. We have
written at length elsewhere on the importance of the justice system having its first goal being
the doing of justice, operationally defined in terms of delivering punishments based upon a
community’s shared intuitions of justice.??®> While a just sentence may serve many goals—
deterrence, incapacitation, or rehabilitation—it should be imposed because it is a just sentence
and not because of its coercive utilitarian benefits. Any attempt to pursue those coercive
utilitarian goals in a way that conflicts with shared community intuitions of justice will
undermine the criminal law’s moral credibility with the community and thereby undermine its
capacity to harness the powerful forces of social and normative influence.?%* Thus, even those
who are unconcerned about doing justice and focused strictly on public safety should care
about avoiding serious conflict with the community’s shared intuitions of justice.

Since America’s public does not find most current criminal punishments unjust, this
means that “soft on crime” policies of simply reducing punishment levels generally are not
productive long-term solutions. But the overriding commitment to doing justice, nothing more,
nothing less, opens wide reform possibilities, including a chance to convince the public—
regardless of political persuasion—to support meaningful reform. This is because the public can
support the use of just non-incarcerative sentences for many offenders who would currently
receive prison sentences. We strongly support reducing the use of incarceration where
consonant with desert, and we suspect the American public does too. What we oppose—and
what the American public will always react against—is an attempt to slash incarceration at the
price of foregoing just punishment.

With justice as the priority, there are several promising avenues for reforming
incarceration. First, policymakers must ensure criminal codes accurately reflect the community’s
belief of what is and is not criminally condemnable behavior. Second, policymakers should
abolish unnuanced sentencing policies such as mandatory minimums and three strikes (typically
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passed on utilitarian grounds of coercive crime control) in favor of liability and punishment rules
that track people’s nuanced judgments of justice. Third, policymakers should explore the wider
use of non-incarcerative sanctions that still satisfy public demands for just punishment. Fourth,
policymakers should focus on experimenting to make the prison environment genuinely
rehabilitative.

A. Decriminalizing or Reducing Penalties as Needed to Track Shifting

Community Views

Much, if not most, of the persuasive force behind the mass incarceration narrative
comes from public discontent with the “War on Drugs.” A 2021 poll found that more than 83% of
Americans believe the ‘War on Drugs' is a failure, and 66% support some legalization of
drugs.?%> A clear majority of the public supports the legalization of marijuana for medical and
recreational purposes.?’® And while a majority of the public may not support legalizing all ‘hard’
drugs, a majority does appear to view the possession of such drugs as constituting no more
than a civil offense on par with a traffic ticket as opposed to a felony.?%’ It is fair to say the public
views the possession, and perhaps even the sale, of many illicit drugs as far less serious than
current criminal laws suggest. As a result, opposition to America’s drug laws serves as a catalyst
for the mass incarceration narrative, which paints America’s high prison population as resulting
from a mass of drug possessors behind bars. As previously discussed, this myth of prison
composition is false, as drug offenders make up only 15% of the prison population, and most of
these offenders are traffickers and commonly repeat offenders. If America truly wants to
eliminate its prison population of drug offenders, it will have to change the way dealers are
punished, a question on which there has been much less public opinion research.

This is not an article on drug policy, but justice and common sense require lawmakers to
revise criminalization that conflicts with prevailing societal views of what is sufficiently
condemnable conduct to justify criminalization. Public concerns should not be addressed with
haphazard attempts at prosecutorial decriminalization aimed at reducing prison populations.
The worst of all worlds is a law that says one thing (mandating strict punishments for drug
offenses) and a legal system that says another (prosecutors refusing to prosecute drug
crimes).?% Such a disconnect erodes the moral credibility of the law even faster and fuels the
crime economy by encouraging a black market trade whose profits end up in the hands of
gangsters often involved in broader crime. Laws and punishments against drugs should be based
on societal views of what is just, not concerns about prison populations. More broadly,
lawmakers should conduct regular reviews of the entire criminal code to make sure it aligns
with public views and does not lead to what most in society would see as unjust incarceration.

B. Abolishing Unnuanced Punishment Policies in Favor of Rules That Capture

People’s Nuanced Judgments of Justice

In addition to revising criminalization to match public views, policymakers must also
make sure statutory punishments reflect nuanced public views of desert. The mass
incarceration narrative draws force from anecdotes of horribly unjust punishments meted out
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by mandatory minimum sentencing laws in three-strike statutes that ignore factors that can be
highly relevant to an offender’s blameworthiness. As we have argued elsewhere, we support
efforts to repeal such clumsy punishment provisions in favor of nuanced and binding sentencing
guidelines, preferably guidelines that preserve judicial sentencing discretion in unusual cases
(subject to appellate review).?% Such reforms fortunately have already made some progress.
Between 2000 and 2014, at least 29 states and the federal government have moved to modify
or eliminate some of their mandatory minimum sentencing laws.?!° For example, California
changed its three strikes laws so as to avoid application to non-violent, non-serious offenses.
We support reforms that continue this trend. However, reformers should recognize the need to
update statutory punishments and guidelines in both directions of punishment. Overly lenient
punishments can also be unjust, and ignoring their presence in the justice system invites a
punitive backlash. Many of the mandatory minimums passed in the 1990s might never have
been proposed if previous policymakers had made sure punishments reflected shared
community intuitions of justice.

211

C. Employing More Non-Incarcerative Punishments Consonant with Desert

The reform that could perhaps do the most to reduce America’s prison population is to
replace prison sentences (or portions of prison sentences) with non-incarcerative punishments
that would still do justice as the community sees it. Using more non-incarcerative sentences
should be attractive to policymakers across the political spectrum, and supporters of the mass
incarceration narrative should fully endorse attempting to turn many prison sentences into non-
prison alternatives. What differentiates our proposal from those of some existing anti-prison
reformers is that we call for research and tailoring of non-incarcerative sentences to public
views of what amounts to a just punishment, not simply abolishing the punishment as many
mass incarceration reformers would urge.

A creative approach to non-incarcerative sanctions can produce a wide range that can
legitimately be said to provide sufficient punitive severity to substitute for incarceration. Some
non-incarcerative sanctions include home-confinement, Intensive Supervision Programs (ISPs),
weekends in local jail, community service, restrictions on travel, and day fines. Each non-
incarcerative sanction may have a slightly different punitive effect, but it is easy enough for
social scientists to reliably assess the different amount of “punishment credit” that an offender
should receive for each kind of non-incarcerative sanction. In other words, one can satisfy the
requirements of just punishment without prison. Studies of lay people show that there is an
intuitive agreement that the right combination of non-incarcerative sanctions can equal the
punitive “bite” of many prison sentences.?'? For example, one study found that respondents
perceived a (2023 inflation adjusted) $50,000 fine as being more punitive than a one-year
prison sentence (for certain offenders). Meanwhile, weekends in jail, ISPs, or home confinement
for two years were seen as more punitive than six months in prison. These findings show it is
possible to construct scalable non-incarcerative punishments that would still be seen by the
community as doing justice.?!®> Implementing such reforms would allow devoting greater
resources to prosecuting and punishing more serious crimes, such as murder or rape, while
allowing many offenders a better chance at societal reintegration than prison would provide.
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Consider a sample range of possible non-incarcerative sanctions, many of which are
already used (including use in other countries):

1. Verbal sanctions, such as public admonitions, reprimands, warnings or
unconditional discharges accompanied by a formal or informal verbal sanction.

2. Conditional discharges (that set out a series of restrictions on the offender
post release, enforced by the threat of reincarceration upon a violation).

3. Status penalties that deny the offender specified rights in the community. Such
a penalty might, for example, prevent someone convicted of fraud from holding a
position of trust as a lawyer or director of a company.

4. Fines are among the most common and effective alternatives to keeping
offenders out of prison.

5. Asset forfeiture in cases where the court has evidence showing that money
found in the possession of the offender is the product of the crime.

6. Restitution to the victim.

7. Community service, which can involve a wide range of required activities.

8. Government work requirements, which would require offenders to engage in
certain work for the government for a certain period of time, such as work on state park
maintenance crews or the like, but without incarceration.

9. Participation in a treatment or training program.

10. Referral to an attendance center, a facility where the offender spends the day,
returning home in the evenings. Attendance centers, also known as day reporting
centers, may provide a centralized location for a host of therapeutic interventions,
training programs, or drug treatment.

11. House arrest.

12. Location monitoring through GPS tracking, sometimes combined with travel
restrictions, such as allowing an offender to be only at a list of locations or traveling
between them.

13. Location monitoring (without location restriction) and contact availability
requirements, which means the offender’s location would be tracked and recorded at all
times and the offender would be obliged to answer his government-issued phone at any
time.

One can also imagine a variety of other possibilities. For many of these and other options, one
could imagine offering offenders one or many of these as an alternative to incarceration that
they could accept or reject. (And those selection decisions might help over time to produce
more accurate equivalency measures among the punishment method alternatives.)

Some possibilities, such as GPS monitoring, have also been shown to reduce recidivism
among likely reoffenders, showing that some non-incarcerative punishments may also preserve
public safety even for moderately risky offenders.?'* Given the possibility of altering the length
and intrusiveness of each of these sanctions, such a rich selection of possibilities makes it
possible to construct a non-incarcerative sentence that matches the punitive bite of many
incarcerative sentences.
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Some countries, such a Japan, are well ahead of the U.S. in their reliance on non-
incarcerative sanctions. Japan has an incarceration rate 17 times smaller than the U.S. (though
much of this is due to Japan’s lower crime rates and other factors).?> Japan codified its use of
non-incarcerative sanctions in what is now called the Tokyo Rules.?!® The rules state that “The
selection of non-custodial measures shall be based on an assessment of established criteria in
respect of both the nature and gravity of the offence and the personality, the background of the
offender, the purposes of sentencing and the rights of victims.”?!’ Such guidelines are meant to
restrict the use of non-incarcerative punishments to those cases in which the public finds such
sanctions appropriate and satisfactory to justice.

One limitation of non-incarcerative sanctions is their ability to preserve public safety, an
essential factor to consider when choosing a punishment method. This problem can be
addressed by introducing this non-incarcerative sentencing scheme slowly over increasingly
broad categories of offenders and monitoring the recidivism rate to determine which offenders
should be given which non-prison alternatives to guarantee an acceptably low recidivism rate.
Where probation type monitoring may be enough for some offenders, house arrest, GPS
tracking, and phone or video surveillance might be required for other higher-risk felons.?8
While such a scheme would likely take decades to fully implement (and fine-tune based on
recidivism data), the possible reduction in the prison population is significant—perhaps
eventually as much as 50%. Importantly, reducing incarceration through using non-incarcerative
sanctions should not be rushed by ignoring public concerns over justice and safety.

We believe much more can be done in the U.S. to create non-incarcerative sentences
that are sufficiently punitive to justly substitute for many prison sentences. Of course, to the
extent mass incarceration activists are not really interested in reducing incarceration, but rather
eliminating punishment, none of these reforms will be of interest. Thus, a person’s willingness
to pursue higher levels of non-incarcerative punishment is a useful test of their true goals in
opposing incarceration.

D. Reforming Prison to Make It Less Destructive to Prisoners

The mass incarceration narrative often rightly points out that prisons are poor
environments for rehabilitating offenders. “Correction” rarely happens at correctional facilities.
Unfortunately, prisons can serve as criminal bootcamps where violence is normalized and
offenders learn the tricks of the criminal trade. A study examining released state prisoners from
2005 to 2014 found that “An estimated 68% of released prisoners were arrested within 3 years,
79% within 6 years, and 83% within 9 years.”212 Recidivism statistics are dismal and should be a
spur to reform.

One downside to the mass incarceration narrative is that it has shifted policymakers’
attention to reducing the use of prison instead of reforming the prison environment to
encourage rehabilitation. For example, mass incarceration activists have repeatedly attempted
to block the construction of new prisons in an attempt to limit incarceration, when the real
result is increased overcrowding and worse prison environments, leading to more recidivism
and more incarceration.??° Improving prison conditions requires more financing, but multiple
studies confirm that better prisons lead to less recidivism, making it a potentially sound
investment of public funds.??! In addition to better funding of prisons, governments should
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experiment with different prison models. Prison bureaus are in a perfect position to run
controlled scientific studies on which prison environments, resources, and programs can
maximize rehabilitation—yet these studies are almost never done. And they are even less likely
to be done when activists focus their energy on simply closing prisons.

Reforming the post-prison environment is also promising, as post-release programs for
prisoners are often currently unavailable or ineffective. Making it easier for released prisoners
to find and hold jobs can also help as the current system actively shunts released felons back
into a life of crime. Instead of attempting to prevent anyone from going to prison in the first
place, anti-incarceration activists should spend more time making sure those entering prison do
so for the last time.

V. Conclusion

The mass incarceration narrative—the claim that America is suffering from exceptional
and unjustified levels of incarceration due to overly punitive punishment policies—is accepted
by many academics and policymakers without critique or question. Despite hundreds of
researchers publishing on incarceration, practically none have seriously examined the
assumptions of the narrative, a disturbing fact showcasing the dangers of ideological conformity
in academia. This lack of curiosity is damaging since reformers are ill-served by a narrative that
draws so generously upon myths.

Especially troubling is reliance upon the myth that it is draconian U.S. sentencing
changes that are responsible for America’s 300% per capita incarceration rate rise compared to
1960. In fact, non-sentencing factors explain most of that rise, and where punishments have
increased the most, such as for murder and rape, the public is likely to see such changes as
moving the system closer to just sentencing than before. And while foreign countries’ lower
prison populations can offer some useful reform ideas, they do not provide a copyable template
for the American justice system the way the mass incarceration narrative suggests. Many of the
non-sentencing factors that determine current U.S. prison populations — such as crime rates,
deinstitutionalization of the mentally ill, criminal justice system effectiveness, and criminal
histories of sentenced offenders — differ across countries, making meaningful comparisons
difficult. Moreover, many of the lenient sentencing practices in some foreign countries have
inspired chronic and widespread dissatisfaction abroad and would clearly be seen as unjust in
America. Instead of showcasing a draconian America versus a paradisal Europe, differing
punishment policies are often better characterized as the result of elitists wishing to force their
punishment preferences upon the larger community on both sides of the Atlantic, with differing
levels of success.

All that said, America’s incarceration policies do require reform, but that reform must be
guided by doing justice instead of jettisoning just punishment in favor of slashing incarceration
for its own sake. Setting the record straight on the many myths of “mass incarceration” is the
first step toward solving the real problems with America’s use of prison.
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