SECTION 1983 LITIGATION: THE MAZE,
THE MUD, AND THE MADNESS

Karen M. Blum’

INTRODUCTION

Someof uswerethereat the“founding,” and | don’t meanin 1871 when 42 U.S.C.
§ 1983" was originally enacted asthe Ku Klux Klan Act,? but in 1961, when the Court
decided Monroe v. Pape,® a case that resurrected the statute as a viable remedy for
those whose condtitutional rights were violated by officials acting under color of state
law. In Monroe, the Court held that conduct of an official who abused his authority or
even violated state law fell under the umbrella of the statute’ s “under color of law”
language. Even more of us were therein 1978, when, in Monell v. Department of
Social Services,” the Court overruled that part of Monroe that prohibited suits against
local government entities, holding that plaintiffs could indeed sue such entities, pro-
vided the constitutional wrongswereinflicted pursuant to official policy or custom.®
Monroe and Mondll breathed new lifeinto the long dormant statutory remedy and fos-
tered an optimistic outlook for enforcement of civil rights. So, fifty-plus years after
Monroe, many of us are asking, “what went wrong?’ Thereis agrowing consensus
among practitioners, scholars, and judges that Section 1983 is no longer serving its

* Professor of Law, Suffolk University Law School.
1 42 U.S.C. §1983 (2012) provides:
Every personwho, under color of any statute, ordinance, regulation, cus-
tom, or usage, of any State or Territory or the District of Columbia, sub-
jects, or causesto be subjected, any citizen of the United Statesor other
person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Congtitution and laws, shall be
liabletothe party injuredinan actionat law, suit in equity, or other proper
proceedingfor redress, except that inany action brought against ajudicial
officer for an act or omission taken in such officer’ sjudicial capacity, in-
junctiverelief shall not begranted unlessadeclaratory decreewasviol ated
or declaratory relief was unavailable. For the purposes of this section,
any Act of Congressapplicable exclusively to the District of Columbia
shall be considered to be a statute of the District of Columbia.
2 17 Stat. 13 (1871).
% 365 U.S. 167 (1961), overruled on other grounds by Monell v. Dept. of Soc. Servs.,
436 U.S. 658 (1978).
4 Monroe, 365 U.S. at 181-82.
® 436 U.S. 658 (1978).
® |d. at 690-91. Shortly after Monell, in Owen v. City of Independence, 445 U.S. 622
(1980), the Court clarified that immunities avail able to individual actors were not available
to local governments.
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original and intended function asavehiclefor remedying violations of constitutional
rights, that it is broken in many ways, and that it is sorely in need of repairs.

Professor John C. Jeffries, Jr., someone who has been in the game from the begin-
ning, hasrecently lamented the unintelligible, incoherent, inconsi stent and nonsensi-
cal state of constitutional tort law.” Professor Alan Chen, another long time player
inthisarea, notesthat “[i]n the nearly fifty years that have passed since Monroe, the
Supreme Court hasissued aseriesof decisionsthat havegradually diminished [ Section]
1983 in waysthat make damages recovery both costly and difficult.”® In fact, Professor
Chen concludesthat “[i]f the Court, Congress, and the academic community fail to
recognize the valuable role that [Section] 1983 damages claims play in [the broad
scheme of constitutional enforcement], then for many litigants, liketheir video game
counterparts, it is ‘ game over.’°

Plaintiffs who bring claims under Section 1983 can name as defendants the indi-
vidual actorswho are alleged to have engaged in unconstitutional conduct, whether
as“ling” officersor assupervisors, aswell aslocal government entitieswhose customs
or policies are aleged to have caused theinjury.™ In each instance, barriers erected by
the Supreme Court will hinder aplaintiff’ s ability to seek redressfor harms caused by
even acknowledged violations of constitutional rights.™*

Theprimary focusof thisArticleisonthe befuddled jurisprudence surrounding the
defense of qualified immunity. | begin, however, with some brief observations about
both municipa and supervisory ligbility, just to underscore the difficulty of making out
those kinds of claims, and thus, assuming the Court’ s continued dogged adherence to
the doctrine of no respondeat superior ligbility, the importance of providing plaintiffs
with a viable damages remedy against non-supervisory officials.

|. THE MAZE: CLAIMS AGAINST GOVERNMENT ENTITIES
While individual officers sued in their individual capacities for damages are

afforded the qualified immunity defense to protect from harassment and liability for
engaging in conduct that was not clearly unconstitutional, local governments may

" Seegenerally John C. Jeffries, Jr., The Liability Rule for Congtitutional Torts, 99 VA. L.
Rev. 207 (2013). Seea so John C. Jeffries, Jr., What’ sWrongwith Qualified Immunity?, 62 FLA.
L.Rev. 851,852 (2010) (describing the“ clearly established” law aspect of the qualified immu-
nity doctrine as “amare’ s nest of complexity and confusion”).

8 AlanK. Chen, Rosy Picturesand Renegade Officials: The Sow Death of Monroev. Pape,
78 UMKCL. Rev. 889, 910 (2010).

° Id. at 928-29.

10 See generally CoLuM. HUM. RTS. L. REV., A JAILHOUSE LAWYER'SMANUAL 392-98
(9th ed. 2011), http://www3.law.columbia.edu/hrlrl;Im/chapter-16.pdf.

1 AsDean Erwin Chemerinsky noted, “[i]n recent years, the court hasmadeit very difficult,
and oftenimpossible, to hold police officersand the governmentsthat empl oy them accountable
for civil rightsviolations.” Erwin Chemerinsky, How the Supreme Court ProtectsBad Cops,
N.Y.TIMES(Aug. 26, 2014), http://www.nytimes.com/2014/08/27/opinion/how-the-supreme
-court-protects-bad-cops.html.
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be held liable for congtitutional harm that can be shown to result from official policy
or custom, even if the right was not clearly established at the time of the challenged
conduct.”? But, the Court has remained steadfast in its rejection of respondeat
superior liability under Section 1983," so plaintiffs have to show that the entity itself
has caused the constitutional violation, not smply that the entity employs a congtitu-
tional tortfeasor. The Court has recognized basically four different ways a plaintiff
might establish local government liability:

1. Paintiff may establish that her harm was caused by an ap-
plication of an officially adopted unconstitutional policy.*

2. Plaintiff may establish that her harm was caused by an un-
constitutional custom, usage, or practice.®

3. Plaintiff may attribute a single unconstitutional decision or
act of afinal policymaker to the entity, taking cautionto distin-
guish afinal policymaker from afinal policy-implementing
official or even afinal decision maker.'

4. Plaintiff may establish that afailure to train, supervise, disci-
pline, or adequately screen, while not itself unconstitutional,

12" See Erwin Chemerinsky, Chemerinsky: Hurt by a Government Official? SCOTUS s
Making it Harder and Harder to Sue, ABA J. (June 24, 2014, 1:40 PM), http://www.aba
Jjournal.com/news/article/chemerinsky _its harder_to_sue government_officials.

2 TheCourtinMonell rejected the concept of respondeat superior liability against local gov-
ernment entities under Section 1983. Monell v. Dept. of Soc. Servs., 436 U.S. 658, 691 (1978).

14 See, eg., id. at 690 (The Department of Social Servicesand the Board of Educationin
New Y ork had a written, formal policy requiring pregnant employees to stop working at a
certaintime, evenif it was not medically necessary, and the plaintiff’ sharm was clearly caused
by that policy); see also Colwell v. Bannister, 763 F.3d 1060, 1068 (9th Cir. 2014) (“A rea
sonablejury could find that Colwell was denied surgery, not because it wasn't medically indi-
cated, not because his condition was misdiagnosed, not because the surgery wouldn't have
hel ped him, but because the policy of the NDOC isto require aninmate to endure reversible
blindnessin one eyeif he can till see out of the other.”).

% Whilethe Supreme Court hasnot decided a“ customor usage” case, thebasisfor suchlia-
bility isrecognized in the language of the statute itself. See supra note 1; Monell, 436 U.S.
at 694; seeal so Okinv. Cornwall-on-Hudson PoliceDep't, 577 F.3d 415, 43940 (2d Cir. 2009)
(finding enough evidence to create an issue of fact asto whether the Village had a pattern or
practice of failing to adequately respond to domestic violence complaints).

16 See generally City of St. Louisv. Praprotnik, 485 U.S. 112 (1988); Pembaur v. City of
Cincinnati, 475 U.S. 469 (1986). See also Gschwind v. Heiden, 692 F.3d 844, 847 (7th Cir.
2012) (“Inlllincisthe school board isthe ultimate policymaking body with regard to personnel
decisions. Theschool digtrict’ ssuperintendent, although the highest official of theschool digtrict,
isnot amember of the board and does not have the ultimate responsibility for such decisions.”
(citationsomitted)); Zarnow exrel. Estate of Zarnow v. City Of WichitaFalls, 614 F.3d 161, 167
(5th Cir. 2010) (* Thereisafinedistinction between apolicymaker and adecisionmaker. The
fact that an official’s decisions are final isinsufficient to demonstrate policymaker status.”
(citations omitted)).
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isdeliberately indifferent to and the cause of aconstitutional
violation by a non-policymaker.*

Municipal liability claimshave become procedurally moredifficult for plaintiffs
to assert since the Court’simposition of a more stringent pleading standard in Bell
Atlantic Corp. v. Twombly*® and Ashcroft v. Igbal,® and even more challenging to

¥ Todemongtratetherequisiteddliberateindifference, aplaintiff will usually berequiredto
show (1) apattern of unconstitutional conduct that put policymakerson notice of the problem
and failureto take appropriate stepsto redressthe problem; or (2) if no pattern exists, aplaintiff
might be able to demonstrate that the need for more or different training was so obviousthat
failureto provide suchtraining can be said to be tantamount to deliberateindifference. See, e.g.,
Bd. of Cnty. Comm'’rsv. Brown, 520 U.S. 397, 409 (1997) (“In Canton, wedid not foreclosethe
possibility that evidence of asingle violation of federal rights, accompanied by a showing that
amunicipality hasfailed to trainitsemployeesto handlerecurring situations presenting an obvi-
ous potential for such aviolation, could trigger municipal liability.”); City of Cantonv. Harris,
489 U.S. 378, 390 n.10 (1989) (noting that liability of amunicipality for failure to train may
be based on a single incident where the need for training was obvious, or based on a pattern
of constitutional violations that gave notice of a need for more or different training).

18 550 U.S. 544 (2007).

¥ 556 U.S. 662 (2009). Prior to Twombly and Igbal, the Supreme Court had rejected a
“heightened pleading” requirement for Monell claims. Seel eathermanv. Tarrant Cnty. Narcotics
Intelligence & Coordination Unit, 507 U.S. 163, 168 (1993) (hol ding that aheightened pleading
standard that exceedsthe pleading standard in the Federal Rules of Civil Procedure should not
be applied with respect to claimsalleging municipal liability in Section 1983 cases). The Court
hasrecently relied on Leather man when holding that “ no heightened pleading rulerequiresplain-
tiffs seeking damagesfor violations of congtitutional rightstoinvoke 8 1983 expressy in order
to stateaclaim.” Johnson v. City of Shelby, 135 S. Ct. 346, 347 (2014) (per curiam). While
Leatherman has not been overruled by the Court, the majority of lower courts that have ad-
dressed the issue have agreed that the “plateau of plausibility which, under Igbal and
Twombly, isthenew normal[,]” appliestothepleading of municipd liability claims. A.G. exrel.
Maddox v. Elsevier, Inc., 732 F.3d 77, 78-79 (1st Cir. 2013); see, e.g., Owensv. Baltimore City
State’ sAttorneys Office, 767 F.3d 379, 403, 404 (4th Cir. 2014) (agreeing withthe First Cir-
cuit’' sanalysisin Haley, and concluding that the complaint, though “ couched in general terms,”
wassufficiently factual to stateaplausible claimunder Igbal); AE exrel. Hernandez v. Cnty.
of Tulare, 666 F.3d 631, 637 (9th Cir. 2012) (holding that the pleading standard announced in
Twombly and Igbal appliesto Monell claims); McCauley v. City of Chicago, 671 F.3d 611,
616 (7th Cir. 2011) (“To stateaMonell claim against the City for violation of Mersaides sright
to equal protection, McCauley was required to ‘plead[ ] factual content that allowsthe court to
draw the reasonableinference’ that the City maintained a policy, custom, or practice of inten-
tional discrimination against aclassof personsto which Mersaidesbel onged. Hedid not meet
thisburden. ... Wehaveinterpreted Twombly and Igbal to requiretheplaintiff to ‘ provid[ €]
some specific facts' to support thelegal claims asserted in the complaint.” (citationsomitted));
Haley v. City of Boston, 657 F.3d 39, 53 (1st Cir. 2011) (“[1]f the detectivesintentionally sup-
pressed the discoverable statements even when such activity was condemned by the courts
(asHdey hasalleged), it seemsentirely plausiblethat their conduct was encouraged, or at least
tolerated, by theBPD. Although couchedingeneral terms, Ha ey’ sdlegationscontai n sufficient
factual content to survive amotion to dismiss and open awindow for pretrial discovery.”).
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ultimately prove after the Court’ s decision in Connick v. Thompson. In Connick, by
afive-to-four decision, the Court overturned afourteen million dollar verdict for John
Thompson who had brought an official capacity or Monell claim against the Orleans
Parish District Attorney in Louisiana,®* based on afailure to train prosecutors as to
Brady obligations.?

John Thompson had spent eighteen yearsin prison, including fourteen yearson
death row, when aprivateinvestigator discovered undiscl osed blood-test evidencethat
exonerated Thompson of an attempted armed robbery for which he had been con-
victed.” Because of the possibility of impeachment from the robbery conviction,
Thompson chose not to testify at histrial for an unrelated murder, which trial also
resulted in conviction.?* When the robbery conviction wasvacated and the murder case
was retried, ajury returned averdict of not guilty.” As aresult, Thompson brought a
wrongful conviction suit against the Office of the District Attorney, claiming that the
failuretotrain assistant district attorneysasto their obligation to turn over excul patory
or impeachment evidence caused the Brady violation that injured him. Even though ten
exhibitswere disclosed at theretrial that had not been disclosed at theinitial murder
trial, and even though, over atwenty-year period, no fewer than five different prose-
cutors had known about and failed to turn over the excul patory blood-test evidence,®
the mgjority viewed this egregious conduct asa“singleincident” and held that “[f]ail-
ure to train prosecutors in their Brady obligations does not fall within the narrow
range of Canton’s hypothesized single-incident liability.”* The magjority underscored
that “[a] pattern of similar constitutional violations by untrained employeesis ‘or-
dinarily necessary’ to demonstrate deliberate indifference for purposes of failureto

2 131S. Ct. 1350 (2011).

2 Any possibility of anindividual capacity suit for damagesagaingt Connick, the District At-
torney, had been eliminated by the Court’ sdecisionin Van de Kamp v. Goldstein, 555 U.S. 335
(2009) granting absolute immunity to prosecutors and supervising attorneys in such contexts.

? See Brady v. Maryland, 373 U.S. 83 (1963).

% Connick, 131 S. Ct. at 1355.

2 d.

% d. at 1356-57.

% |d. at 1376, 1378, 1384 (Ginsburg, J., dissenting).

2 |d. at 1361. In Canton, all of the Justices agreed that it would be deliberately indifferent
for city policymakersto providenotraining onthe congtitutional limitsof theuseof deadly force
to armed policeofficerswho are given authority to arrest fleeing felons. No pattern would bere-
quired, and asingle congtitutional violation caused by thefailureto train where the need was so
obvious could result in municipa liability. City of Canton v. Harris, 489 U.S. 378, 390 n.10
(1989). TheCourtin Connick distinguished prosecutorsfrom policeofficersintermsof legal ed-
ucation and training needs, concluding that “[a] licensed attorney making legal judgments,
in his capacity as a prosecutor, about Brady material smply does not present the same ‘highly
predictable’ congtitutional danger asCanton’ suntrained officer.” 131 S. Ct. at 1363. According
tothemgjority, “ [t]hereason why the Canton hypothetical isinapplicableisthat attorneys, unlike
police officers, are equipped with thetoolsto find, interpret, and apply legal principles.” Id.
at 1364.
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train,”?® and observed that none of the four convictionsthat had been overturned due

to Brady violations in the 10-year period prior to Thompson's robbery tria had “in-
volved failureto disclose blood evidence, acrimelab report, or physical or scientific
evidence of any kind,” and thus, none could have put Connick on notice asto the need
for specific training to avoid the constitutional violation in Thompson's case.?
Many trees have been destroyed by scholars, mysdlf included,® trying to parse and
explain thevarioustheoriesfor holding municipalitiesliable under Section 1983, al-
ways cautious about crossing the line the Supreme Court has drawn between vicarious
and direct ligbility. Justice Breyer' s call for areexamination of “the legal soundness
of that basic distinction itself,”*! has gained little traction since he first made the

% 1d. at 1360 (citing Bd. of Cnty. Comm'rsv. Brown, 520 U.S. 397 (1997)).

% Connick, 131 S. Ct. at 1360; seealso Kitchenv. DallasCnty., 759 F.3d 468, 485 (5th Cir.
2014) (“[T]herecord in this case contains no proof, whether in the form of expert evidence or
otherwise, that the extraction of mentally ill inmates from jail cells requires specialized train-
ing.” (footnoteomitted)); D’ Ambrosiov. Marino, 747 F.3d 378, 388 (6th Cir. 2014) (“In Connick,
four previous Brady violations were insufficient to alert the prosecutor’ s office that another
Brady violation might occur inthe futurein the absence of corrective action. Here, thecounty’s
knowledge of only three prior instancesinwhich only one of its prosecutors had madeimproper
commentsat trial wasless.”). But see Smithv. Connick, No. 13-52, 2014 WL 585616, at *4-5
(E.D. La Feb. 14, 2014) (granting the plaintiff leaveto amend hiscomplaint to conformwith
Connick, where “the violation of Brady concerned the sharing of exculpatory statements,” and
it was " undisputed that Defendantswere aware of prior Brady violationsregarding excul patory
statementsin Defendants’ office.”); Williamsv. Sch. Town of Munster, No. 2:12-cv-225-APR,
2014 WL 1794565, at *4 (N.D. Ind. May 6, 2014) (“ Courtshaveinterpreted Canton and Connick
to hold municipalities|iablewhen they havefailed to provide any training, solong asthe matter
onwhichthey failed to trainwas not too nuanced.”); seealso Thomasv. Cumberland Cnty., 749
F.3d 217,225 (3d Cir. 2014) (finding “ the casehereismore similar to thehypothetical in Canton
thantothesituationin Connick,” and concluding ajury could find deliberateindifferenceinfail-
ing to train corrections officers on conflict de-escalation and intervention); Chamberlain v.
City of WhitePlains, 986 F. Supp. 2d 363, 391 (S.D.N.Y . 2013) (“While some have argued that
the Connick decision so narrowed the single-incident theory asto essentialy eiminateit, courts
acrossthecountry have continued to apply that theory post-Connick whenitsstrict requirements
have been met.”).

% Seg, eg., Karen M. Blum, From Monroe to Monell: Defining the Scope of Municipal
Liability in Federal Courts, 51 TEMP. L.Q. 409 (1978) [hereinafter Blum, Monroeto Mondl];
Karen M. Blum, Local Government Liability for the Enforcement of State Law, 41 MUN.
LAW.7(2000); Karen M. Blum, Municipal Liabilityand Liability of Supervisors: Litigation Sg-
nificance of Recent Trendsand Devel opments, 29 TOUROL . Rev. 93 (2012); KarenM. Blum,
Municipal Liability: Derivative or Direct? Distinguishing the Canton Casefromthe Collins
Case, 48 DEPAUL L. REV. 687 (1999).

3 Bd. of Cnty. Commi'rs, 520 U.S. at 430 (Breyer, J., dissenting). Thisauthor wasamong
those who first criticized the rejection of respondeat superior liability in Monell. See Blum,
Monroeto Monell, supranote 30 (cited in Pembaur v. City of Cincinnati, 475 U.S. 469, 489-90
n.4(1986) (Stevens, J., concurring in part and concurring injudgment)); seealso VVodak v. City
of Chicago, 639 F.3d 738, 746 (7th Cir. 2011) (*For reasons based on what scholars agree are
historical misreadings (which are not uncommon when judges play historian), the Supreme
Court has held that municipalities are not liable for the torts of their employees under the
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suggestion.® The area of municipal or entity liability has become, in the words of

strict-liability doctrineof respondeat superior, asprivateemployersare.” (citationsomitted));
Pinter v. City of New Y ork, 976 F. Supp. 2d 539, 550 n.23 (S.D.N.Y. 2013) (“Pinter correctly
notesthat questions have been raised about the accuracy of Monell’ sanalysis of Section 1983.
If it werewithin the province of afederal district court to question Supreme Court precedent
based onindications of dissension, | might beinclined to do sointhiscase. But thisCourt’ stask
isto apply Supreme Court and Second Circuit law asit stands. Asaresult, | am constrained to
apply Monell and its progeny, although | add my voice to the chorus of those who would en-
courage the Supreme Court to revisit Monell’s analysis.” (citations omitted)).

%2 Indeed, the rationale of Monell that Justice Breyer has called into question has been
mechanically applied by lower federal courtsto private corporations sued under Section 1983.
See, e.g., Pylesv. Fahim, 771 F.3d 403, 410 n.23 (7th Cir. 2014) (“ Although Wexfordisapri-
vate corporation, we analyze claims against the company as we would a claim of municipal
liability.”); Rouster v. County of Saginaw, 749 F.3d 437, 453 (6th Cir. 2014) (“Private
corporationsthat ‘ perform atraditional state function such as providing medical servicesto
prison inmates may be sued under § 1983 as one acting under color of state law.’” (quoting
Street v. Corr. Corp. of Am., 102 F.3d 810, 814 (6th Cir. 1996)) (internal quotation marks
omitted)). However, private corporations cannot be held liable on the basi s of respondeat supe-
rior or vicariousliability. Id. at 818.”); Tsao v. Desert Palace, Inc., 698 F.3d 1128, 1139 (9th
Cir. 2012) (“Every one of our sister circuitsto have considered the issue has concluded that
the requirements of Monell do apply to suitsagainst private entitiesunder 8§ 1983. Likethose
circuits, we see no basis in the reasoning underlying Monell to distinguish between munici-
palities and private entities acting under color of state law.” (citations omitted)).

For a thoughtful and refreshing opinion questioning the application of Monell’s “policy,
practice, or custom” requirement, withitsconcomitant rejection of respondeat superior liability,
to private corporations, see Shieldsv. Il. Dept. of Corr., 746 F.3d 782, 789-92 (7th Cir. 2014)
(Hamilton, J., concurring) (critically examining history, precedent, and policy surrounding appli-
cation of Monell to private corporations, questioning whether private health care provider for
prisoners should be able to take advantage of Monell, and urging en banc “fresh consideration”
of precedent rejecting respondeat superior liability for private corporations providing essentia
governmental services), cert. denied, 2015 WL 132994 (Jan. 12, 2015). See also Sheheev.
Saginaw Cnty., No. 13-13761, 2015 WL 58674, a *7 (E.D. Mich. Jan. 5, 2015) (“Perhapsitis
timeto question therationalefor allowing private contractorsto avoid liability for the actsof its
employees.”); Hortonv. City of Chicago, No. 13-CV-06865, 2014 WL 5473576, at*4n.2 (N.D.
II. Oct. 29, 2014) (“In Shieldsv. Illinois Dep’t of Corr., 746 F.3d 782 (7th Cir. 2014), the
Seventh Circuit suggested that it may overrule precedents establishing that private corporations
cannot befound liablefor § 1983 violationsunder atheory of respondeat superior. However, as
long as those precedents remain good law, the Court is bound to apply the current rule that re-
spondest superior liability doesnot exist under § 1983, evenwhereacorporate defendant acts
under color of statelaw.”); Herrerav. SantaFe Pub. Sch., CIV 11-0422 JB/KBM, 2014 WL
4294970, at *120 (D.N.M. Aug. 29, 2014) (noting agreement with Judge Hamilton’ sview, but
concluding that “[w]hatever the merits of thisargument, . . . Tenth Circuit precedent bindsthe
Court onthispoint.”); Revillav. Glanz, 8 F. Supp. 3d 1336, 1341 (N.D. Okla. 2014) (“Therea
soning of Shields, and its thorough analysis of Supreme Court precedent, provides potent
arguments for not extending Monell to private corporations like CHC. However, this Court is
bound to follow Tenth Circuit precedent, and the settled law in all Circuitsto have decided the
issueisthat Monell extendsto private corporations and thus they cannot be held liableon are-
spondeat superior basisfor their employees’ conduct.”); Hutchisonv. Brookshire Bros., Ltd.,
284 F. Supp. 2d 459, 473 (E.D. Tex. 2003) (“[N]either Monell nor its progeny can be read
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Justice Breyer, a “highly complex body of interpretive law,”* indeed, a maze that
judges and litigants must navigate with careful attention to all the twists and turns.

Professor Joanna Schwartz has done an empirical study involving forty-four of the
largest police departments and law enforcement agencies in the country, aswell as
thirty-seven small and mid-sized agencies, and concludesthat her findings* support the
presumption that officers across the country, in departments large and small, are vir-
tually awaysindemnified.” Based on her findings, one may question both the need
for qualified immunity to protect individual officersand the rejection of respondeat su-
perior liability for government entities. But as Professor Schwartz points out, given
the seemingly widespread indemnification practices, one can also arguethat thereisno
great need to replace theories of municipal liability with respondeat superior liability.®
It's happening anyway and there may be some value to playing the Monell game in
terms of “ settlement, leverage, fault-fixing, and information gathering.”* Whatever
itsmeritsand however questionabl ethefoundation onwhichit hasbeen built, it appears
that the direct/vicarious line drawn in Monell is here to stay for the foreseeable
future. The net result of adherence to the no-respondest-superior ruleisthat plaintiffs
will haveto work through the maze of complex and stringent criteriafor making out
municipal liability claimsand courtswill be more concerned about strengthening the
immunity defenses available to individua actors.

Il. THE MUD: CLAIMS AGAINST SUPERVISORS

Supervisory liability isaform of individual liability and presents no specia prob-
lems when the supervisor is an active participant in the underlying constitutional
violation.* It iswhen the supervisory liability claimisbased on a“failureto "—
for example, failureto supervise, discipline, train or adequately screen—that matters
have become muddied. The doctrinal change that the Supreme Court announced in

Igbal,® with respect to the standard for holding supervisors liable under Section

to shield private corporations from vicarious liability when their employees have committed a
§ 1983 violation while acting within the scope of their employment.”).

% Bd. Of Cnty. Comm'rs, 117 S. Ct. at 430.

3 Joanna C. Schwartz, Police Indemnification, 89 N.Y.U. L. Rev. 885, 937 (2014).

% 1d. at 945.

% d.

% See, eg., Terebes v. Torreso, 764 F.3d 217, 234 (2d Cir. 2014) (“[ A] supervisor may be
heldliableif he or shewaspersonally a‘direct participant’ inthe constitutional violation. Inthis
Circuit, a‘direct participant’ includes a person who authorizes, orders, or hel psothersto dothe
unlawful acts, even if he or she does not commit the acts personally.” (citations omitted)); see
also Dodds v. Richardson, 614 F.3d 1185, 1199 (10th Cir. 2010) (“A plaintiff may therefore
succeed in a§ 1983 suit against a defendant-supervisor by demonstrating: (1) the defendant
promulgated, crested, implemented or possessed responsibility for the continued operation of a
policy that (2) caused the complained of constitutional harm, and (3) acted with the state of
mind required to establish the alleged constitutional deprivation.”).

% Ashcroftv. Ighal, 556 U.S. 662, 677 (2009) (“1nag§ 1983 suit or aBivensaction—where
masters do not answer for the torts of their servants—the term ‘supervisory liability’ isa
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1983, hasleft aseaof uncertainty, confusion, and disagreement among thelower courts
astowhen, if ever, supervisory liability may attach for claims based on inaction, rather
than affirmative acts.* Post-lgbal, the mgjority of Circuits have engaged in avoidance
of theissuewhenever possible. Themost recent excursionintothe“ muddied waters’
of supervisory liability has been by the Third Circuit Court of Appeals. In Barkesv.
First Correctional Medical, Inc.,* the court noted that Igbal “expressy tied the level
of intent necessary for superintendent liability to the underlying congtitutional tort,”*
and further observed that “[t] his aspect of Igbal has bedeviled the Courtsof Appeals
to have considered it, producing varied interpretations of its effect on supervisory
liability.”* Rejecting the view that Igbal has “ abolished supervisory liahility initsen-
tirety,”* the Third Circuit joined ranks “with those courts that have held that, under
Igbal, the level of intent necessary to establish supervisory liability will vary with the
underlying constitutional tort alleged.”* Thus, in the case before the court, where the
claim was based on an Eighth Amendment denial of medical care, the state of mind
required was subjective deliberate indifference.*” The court left “for another day the

misnomer. Absent vicariousliability, each Government official, hisor her title notwithstand-
ing, isonly liable for his or her own misconduct.”).

% See, eg., PAmer v. Wexford Med., No. CV 12-08214-PCT-SPL, 2014 WL 5781305, at
*9(D. Ariz. Nov. 6, 2014) (noting that “ under Sixth Circuit law, liability under § 1983 requires
active unconstitutional behavior; failure to act or passive behavior isinsufficient. But under
Ninth Circuit law, a defendant can be liable for the failure to act.” (citations omitted) (in-
ternal quotation marks omitted)).

0 See, e.g., Raspardo v. Carlone, 770 F.3d 97, 115 (2d Cir. 2014) (noting that the circuit
“ha[ ] not yet determined the contours of the supervisory liability test . . . after Igbal”); Chavez
v. United States, 683 F.3d 1102, 1113 (9th Cir. 2012) (Wallace, J., concurring) (“[A]tleast eight
opinions from other circuit courts have explicitly recognized that I gbal might restrict super-
visory liability, but have refused to rule on the extent of the restriction when the question
could be avoided.”).

“ Barkesv. First Corr. Med., Inc., 766 F.3d 307, 316 (3d Cir. 2014) (quoting Bistrian v.
Levi, 696 F.3d 352, 366 n.5 (3d Cir. 2012)); seealso Dodds, 614 F.3d at 1209-10 (Tymkovich,
J., concurring) (“Asthe mgjority points out, the Supreme Court recently muddied further these
already cloudy waters. . . . Igbal unfortunately did not provide aunified theory for the variety of
supervisory liability cases we face.”).

2766 F.3d 307 (3d Cir. 2014).

* |d. at 318.

“d.

5 1d. at 319. See Asheroft v. Igbal, 556 U.S. 662, 693 (2009) (Souter, J., dissenting) (“Lest
there be any mistake, . . . the mgjority is not narrowing the scope of supervisory liability; itis
eliminating Bivens supervisory liability entirely.”).

“ Barkes, 766 F.3d at 319.

47 1d.; seealso Franklinv. Curry, 738 F.3d 1246, 1250, 1251, 1252 n.7 (11th Cir. 2013) (per
curiam) (“The discussion of purposeful intent in Igbal pertained to claims of invidious dis-
crimination, not deliberateindifference. . . . Nothinginlgbal suggeststhat supervisorscannot
beheldliablefor deliberateindifference toward risksposed by their subordinatesor that such
liability requires a higher mensrea than any other deliberate indifference claim. So long as
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guestion whether and under what circumstancesaclaimfor supervisory liability derived
from aviolation of adifferent congtitutional provision remainsvaid.”* |,* aswell as
anumber of my dear colleagues,® have examined the question of theliability of super-
visors post-lgbal. Despite the amount of ink invested, the arearemainsamess. | stick
tomy position onthisand recommend auniform standard for “failureto” claimsagainst
supervisors based on inaction. “ Supervisory inaction that is subjectively and de-
liberately indifferent to continued or future constitutional wrongdoing by subordinates
should be treated as conduct that is itself violative of substantive due process, re-
gardless of the underlying constitutional violation.”** Thus, whether the underlying
condtitutional violationisbased on an Eighth Amendment excessiveforceclaim, requir-
ing amalicious and sadistic state of mind, or based on a Fourth Amendment excessive
forceclaim, requiring only obj ective unreasonabl eness, asupervisor who hassubj ective
knowledge of the wrongful conduct and who condones or acquiescesin such conduct,
should befound to have committed an independent Fourteenth Amendment substantive
due process violation.*

Post-Connick and post-Igbal plaintiffswill struggleto get past summary judgment
on municipal and supervisory liability claims. Even pleading these claims has become
more onerous. Theinability to pursue such claims might betempered if plaintiffswere
assured aremedy against the*“ street level” tortfeasors, with the assurance of indemnifi-
cation in most cases, but to prevail on claims against non-supervisory state actors who
engage in unconstitutional conduct, plaintiffs must first vault the immunities hurdles.

I1l. THE MADNESS: QUALIFIED IMMUNITY
A. The Basic Terrain of Immunities

Certain functionsperformed by individua state actorshave been afforded absolute
immunity under Section 1983. Thus, if the constitutional -offending conduct involves

asupervisor’ sown conduct—and not that of hissubordinate—constitutesdeliberateindiffer-
ence, his status as a supervisor changes nothing.” (citations omitted)).

¢ Barkes, 766 F.3d at 320.

“ SpeKarenM. Blum, Qupervisory Liability After | gbal: Misunderstood but Not Misnamed,
43 URB. LAW. 541 (2011) [hereinafter Blum, Supervisory Liability].

% See, e.g., Rosalie Berger Levinson, Who Will Supervise the Supervisors? Establishing
Liability for Failureto Train, Supervise, or Discipline Subordinatesina Post-1gbal/Connick
World, 47 HARv. C.R.-C.L. L. Rev. 273 (2012); Kit Kinports, Igbal and Supervisory
Immunity, 114 PENN ST. L. ReV. 1291 (2010); Sheldon Nahmod, Constitutional Torts, Over-
Deterrence and Supervisory Liability After Igbal, 14 LEwiS& CLARK L. Rev. 279 (2010).

1 Blum, Supervisory Liability, supra note 49, at 557.

%2 | disagreewiththe Supreme Court’ sviewinIgbal, 556 U.S. at 677, that knowledgeof and
acquiescence in asubordinate’ sintentional discrimination on the basis of race, sex, religion or
national originisnot enoughto hold the supervisor liablefor aconstitutional violation. While
knowledge and acquiescence may not be enough to establish an equal protection claim against
the supervisor, subjectiveknowledge and acquiescencein such behavior by asubordinateshould
suffice for an independent substantive due process claim.
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anofficial engagedinajudicial,*legidative,> prosecutorial,* or testimonial function,®
plaintiffswill bewithout adamagesremedy under Section 1983. The Court, in essence,
has made a determination that for certain kinds of functions, therewill be acategorical
immunity, regardless of the egregiousness of the conduct of the individua actor. Re-
cently, the Court has extended absoluteimmunity for prosecutorial functionsto even
admittedly “administrative” functionsof training or supervising when done by asuper-
visory prosecutor in connection with the prosecution of aparticular casein that office.*

More prevalent and problematic have been devel opmentsin theareaof qualified
immunity, an affirmative defense that, while having its roots at common law,® is

% See, e.g., Stump v. Sparkman, 435 U.S. 349 (1978) (providing absolute immunity for
judgeactingwithinjurisdiction). Officialsactinginajudicial or quasi-judicial capacity will so
beafforded absoluteimmunity. See, e.g., Caprav. Cook Cnty. Bd. of Rev., 733 F.3d 705, 709-10
(7th Cir. 2013) (providing individual membersof the Cook County Board of Review with abso-
Iute quasi-judicia immunity when performing “ duties[ ] functionally comparableto judicial
officer[s].”); Engebretsonv. Mahoney, 724 F.3d 1034, 1039 (9th Cir. 2013) (“Wenow join our
dster circuitsand hold that prison official scharged with executing facially valid court ordersen-
joy absoluteimmunity from 8 1983 liability for conduct prescribed by thoseorders.”); Keystone
Redevel opment Partners, LLCv. Decker, 631 F.3d 89, 101 (3d Cir. 2011) (“Insum, we hold
that the Butzfactors, on balance, clearly support quasi-judicial immunity for members of the
PennsylvaniaGaming Control Board.”). But seeBurtonv. Infinity Capital Mgmt., 753 F.3d 954,
956-61 (9th Cir. 2014) (holding that an attorney who draftsan order at the request of ajudgeis
not entitled to absolute quasi-judicial immunity).

% See eg., Boganv. Scott-Harris, 523 U.S. 44 (1998) (providing absol uteimmunity for local
legidatorsperforming alegidativefunction); seealso Tenney v. Brandhove, 341 U.S. 367 (1951)
(providing absolute immunity for members of state legidlature).

% See eg., Imblerv. Pachtman, 424 U.S. 409 (1976) (finding absol uteimmunity for prose-
cutors performing prosecutorial acts); see also Burnsv. Reed, 500 U.S. 478 (1991) (granting a
prosecutor absol uteimmunity for functions performed during aprobabl e cause hearing, but only
qualified immunity when giving legal advice to the police).

% See e.qg., Briscoev. LaHue, 460 U.S. 325, 342 (1983) (hol ding that police officersareen-
titled to absol uteimmunity for claimsbrought pursuant to Section 1983, arising out of allegedly
perjured testimony at criminal trials); see also Rehberg v. Paulk, 132 S. Ct. 1497, 1505-08
(2012) (affording grand jury witnesses the same absolute immunity as trial witnesses).

5 Seegenerally VandeKampv. Goldstein, 129 S. Ct. 855 (2009). A number of circuitshave
also extended absolute immunity to social workersand child welfare workers engaged inthe
prosecution of child dependency proceedings. See, e.g., Booker v. S. CarolinaDep’t of Soc.
Servs., 583 F. App'x 147, 148 (4th Cir. 2014) (“[W]e agree with the district court that
Sullivan was entitled to absolute immunity from Booker’s claim that she made intentional
misstatements when preparing and presenting a petition for J.J.’s retention in SCDSS's
custody.”); B.S. v. Somerset Cnty., 704 F.3d 250, 270 (3d Cir. 2013) (Wherethe“ underlying
function of [a child case worker’s] actions throughout that judicia proceeding—including
during the investigation and composition of the report—was fundamentally prosecutorial in
nature, she is entitled to absolute immunity for thisclaim.”).

% See, e.g., Piersonv. Ray, 386 U.S. 547, 557 (1967) (“We hold that the defense of good
faith and probable cause, which the Court of Appeals found available to the officersin the
common-law action for false arrest and imprisonment, is also available to them in the action
under [8] 1983.").
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acknowledged by most today to be largely a product of policy-driven decisions by the
Supreme Court in the past thirty years or so.* The modern eraof qualified immunity
begins with Harlow v. Fitzgerald.®° In Harlow, qudified immunity was explained as
a doctrine that accommodates the need to balance “the importance of a damages
remedy to protect the rights of citizens’ and “the need to protect officialswho arere-
quired to exercise their discretion and the related public interest in encouraging the
vigorousexerciseof officiad authority.”® Thedefenseisavailableonly to an individual
defendant® sued in her individual capacity for damages.® The basic ideaisto give
public officials some breathing room for making reasonable mistakes and to have an
officer’ sliability for damagesturn on whether the officer violated “ clearly established”
law.** The Court has hammered home that the defense is concerned not only about
imposing liability, but also about subjecting officialsto the burdens of discovery and
litigation for claimsthat lack merit.% Thus, the push has been to resolve theissues sur-
rounding the qualified immunity defense sooner rather than later in the litigation.®
Harlow established thetest for quaified immunity asan objective one. Would areason-
able officer have understood that the conduct engaged in violated rights that were
clearly established at the time?

In 1993, while noting agreement “with those who have concluded that the costs
of the defense may outweigh the benefits to such a degree that the defense should be
abandoned as an inefficient allocation of resources,” this author was nevertheless
ableto cobbletogether aplausible” user’ smanual” to assist lawyers and judges who
confronted qualified immunity issues on a regular basis.®” Today, such a manual
might better be designed as atravel guide, pointing litigants to plaintiff-friendly or

% SeeAndersonv. Creighton, 483 U.S. 635, 64445 (1987) (acknowledging that the Court
inHarlow"completely reformul ated qualified immunity along principlesnot at all embodiedin
the common law . . ..").

0 457 U.S. 800 (1982).

6 |d. at 807.

2 See, e.g., Benison v. Ross, 765 F.3d 649, 665 (6th Cir. 2014) (“[Plersonal immunity
defenses, such asabsoluteimmunity or qualified immunity, are not availableto government offi-
cias defending against suit in their official capacities.”).

% Seg, e.g., Hydrick v. Hunter, 669 F.3d 937, 93940 (9th Cir. 2012) (“Qualified immu-
nity is only an immunity from a suit for money damages, and does not provide immunity
from a suit seeking declaratory or injunctive relief.”).

® See, e.g., Benison, 765 F.3d at 664.

% See, e.g., Mitchell v. Forsyth, 472 U.S. 511, 526 (1985) (finding immunity to mean
“immunity from suit rather than a mere defense to liability”). Thus, a denia of a pretrial
motion to dismiss based on qualified immunity, to the extent that it turns on an issue of law,
isimmediately appealable. Id. at 530; see also Behrensv. Pelletier, 516 U.S. 299, 308, 309
(1996) (holding that defendants may pursue a second interlocutory appeal from adenial of
qualified immunity at the summary judgment stage).

% See eg., Hunter v. Bryant, 502 U.S. 224, 228 (1991) (per curiam) (“Immunity ordinarily
should be decided by the court long before trial.”).

& KarenM. Blum, Qualified Immunity: AUser’ sManual, 26 IND. L. REv. 187, 189 (1993).
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defendant-friendly locations.®® One has to work hard to find some doctrinal consis-
tency or predictability in the case law and the circuits are hopelessly conflicted both
within® and among™ themselves. A short trip through the current landscapeof qualified
immunity should sufficetoreved itsAlice-in-Wonderland™ quality and explain why
this centerpiece of Section 1983 litigation needs revamping.

B. Down the Rabbit-Hole: Second Step First

For anumber of years, the Supreme Court had ingtructed lower federal courts, that
inresolving qudified immunity, they were required to engagein atwo-prong analysis,

% Seegenerally CharlesR. Wilson, “Location, Location, Location” : Recent Developments
in the Qualified Immunity Defense, 57 N.Y.U. ANN. SURV. AM. L. 445 (2000) [hereinafter
Wilson, Location]. Asthetitle suggests, the point of the article wasto demonstrate that whether
aright isfound to be“clearly established” isvery much afunction of which circuit (and | would
add, which judge) isasking the question, and how that question isframed. Judge Wilson sitson
the Court of Appeals for the Eleventh Circuit.

% Compare, e.g., Tobey v. Jones, 706 F.3d 379, 391 & n.6 (4th Cir. 2013) (“Mr. Tobey's
right to display apeaceful non-disruptive message in protest of agovernment policy without
recourse was clearly established at the time of hisarrest. . . .[E]ven though the dissent purports
to understand factually anal ogous precedent isnot aprerequisitefor findingthat arightisclearly
established, the entire dissent seemingly hinges on this very premise.”), with id. at 395-97
(Wilkinson, J., dissenting) (“One would think the Supreme Court’ s admonitions on the need
for somemodicum of specificity in notice to defendants might actually mean something. And
yet, by allowing Tobey’ ssuit to proceed by enunciating lega principles at the highest and most
nebulous level of generality, the majority deprives the doctrine of its value. . . . Neither
Tobey nor the majority pointsto asingle court decision addressing asituation even remotely
similar intime, place, or manner to the onethat occurred here, | et a one adecision that would
have made the unlawfulness of defendants’ actions' apparent.” They cite no decisioninvolv-
ing the period before scores of passengers board airplanes, no decision involving the security-
screening areaof an airport, and no decisioninvolving distracting conduct that posesapotential
security threst. . . . The completedearth of pertinent precedent should be dispositive of the ques-
tion whether it was clearly established that defendants' conduct was unreasonable: it was
not.” (citations omitted)).

" Compare, e.g., Glik v. Cunniffe, 655 F.3d 78, 85 (1t Cir. 2011) (“Insummary, though not
unqudified, acitizen’ sright to film government officials, including law enforcement officers,
inthedischargeof their dutiesinapublic spaceisabasic, vital, and well-established liberty safe-
guarded by the First Amendment. Accordingly, we hold that the district court did not err in
denying qualified immunity to the appellantson Glik’ sFirst Amendment claim.”), with True
Blue Auctionsv. Foster, 528 F. App’x 190, 193 (3d Cir. 2013) (“[ T]he plaintiffsare simply
incorrect in claiming that ‘[€]very court hasruled thereisaFirst Amendment right to videotape
policeinnon-traffic stopssituationsin publicforums.” Instead, . . . courtshave cometo divergent
conclusonsontheissue. . . . Thus, our case law does not clearly establish aright to videotape
police officers performing their official duties such that the officers here should have been on
noticethat Dreibelbishad aFirst Amendment right to filmthem. Accordingly, the District Court
correctly concluded that the officers were entitled to qualified immunity.” (citations omitted)).

" Thereferenceis, of course, to Alice' sAdventuresin Wonderland by LewisCarroll. See
generally LEwIS CARROLL, ALICE'S ADVENTURES IN WONDERLAND (1865).
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first deciding whether the plaintiff alleged the violation of a congtitutional right under
current law before addressing the second prong, whether thelaw wasclearly established
at thetime of the challenged conduct.” Thefirst prong, considered the rights-defining,
standards-establishing step, was mandatory.” After much criticism of the mandatory
nature of thisapproach,™ the Court revisited theanalysisand, in Pearsonv. Callahan,”
madethefirst step discretionary. The Court highlighted the most common criticisms of
the“rigid order of battle;” " (1) deciding the constitutional question first often resulted
in substantial expendituresof resourcesby litigants and courts on “ questionsthat had]
no effect on the outcome of the case;” "’ (2) the development of constitutional doctrine
was not furthered by decisions that were often “so factbound that the decision pro-
vide[d] little guidance for future cases;” 8 (3) it made little sense to force lower courts
to decide a constitutional question that was pending in a higher court or before an en

2 Saucierv. Katz, 533 U.S. 194, 201 (2001) (“ A court required to ruleuponthequalifiedim-
munity issue must consider, then, this threshold question: Taken in the light most favorable
tothe party asserting theinjury, do thefactsall eged show the officer’ sconduct viol ated aconsti-
tutional right? This must be the initial inquiry. . . . [I]f aviolation could be made out on a
favorable view of the parties' submissions, the next, sequential step isto ask whether the right
was clearly established.”).

?d.

" See e.g.,id.at210(Ginsburg, J., concurring) (“ Thetwo-part test today’ sdecisionimposes
holds large potential to confuse.”); see also Morse v. Frederick, 551 U.S. 393, 425 (2007)
(Breyer, J., concurringin part and dissentinginpart) (“ ThisCourt need not and shoul d not decide
this difficult First Amendment issue on the merits. Rather, | believe that it should smply hold
that qualified immunity bars the student’ s claim for monetary damages and say no more.”);
Wilkie v. Robbins, 551 U.S. 537, 583 n.10 (2007) (Ginsburg, J., concurring in part and
dissentinginpart) (“Asl have elsewhereindicated, in appropriate cases, | would allow courtsto
movedirectly tothesecondinquiry.”); Scott v. Harris, 550 U.S. 372, 387 (2007) (Breyer, J., con-
curring) (“[L]ower courts should befreeto decide thetwo questionsin whatever order makes
sensein the context of aparticular case.”); Brosseau v. Haugen, 543 U.S. 194, 201 (2004) (per
curiam) (Breyer, J., concurring) (expressing concern*that thecurrent rulerigidly requirescourts
unnecessarily to decide difficult congtitutional questionswhen thereisavailablean easier basis
for the decision (e.g., quaified immunity) that will satisfactorily resolve the case before the
court”); Buntingv. Mellen, 541 U.S. 1019, 1019 (2004) (Stevens, J., concurring) (noting the
problem posed by an “unwise judge-made rule under which courts must decide whether the
plaintiff hasalleged aconstitutional violation before addressing the question whether the defen-
dant state actor isentitled to qualified immunity”); id. at 1023 (Scalia, J., dissenting) (urging
that “this genera rule[of refusing to entertain a party’ s appeal on anissue asto which she pre-
vailed] should not apply where afavorable judgment on qualified-immunity grounds would
depriveaparty of an opportunity to appeal the unfavorable (and often more significant) consti-
tutional determination”).

5 555U.S. 223 (2009). When the Court granted review in Pearson, it sua sponte“required
the partiesto addresstheadditional questionwhether themandatory procedureset out in Saucier
should be retained.” Id. at 227.

®1d. at 234.

7 1d. at 237.

% 1d.
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banc panel;” (4) it likewise did little to further the devel opment of constitutional prec-
edent to force a decision that depended on “an uncertain interpretation of state law;”®
(5) requiring a congtitutional decision at the pleading stage based on bare or sketchy
allegations of fact, or one at the summary judgment stage resting on “woefully in-
adequate” briefs, created arisk of “bad decisionmaking;”® (6) the mandated two-step
analysis often shielded constitutional decisionsfrom appellate review when the defen-
dant lost on the “ merits’ question but prevailed on the clearly-established-law prong
of theanalysis(and such un-reviewed decisionsmay have" aseriousprospective effect”
on conduct);* and, finally, (7) the approach required unnecessary determinations of
constitutional law and “ depart[ed] from the general rule of constitutional avoidance.”®

Despite these criticisms, the Court acknowledged that it is “often beneficia”® to
addressthe merits prong of theimmunity analysis. Y et, in anumber of post-Pearson
cases, the Supreme Court has avoided the benefits of “ promot[ing] the development
of constitutional precedent[,]”® providinglittleor no guidance or explanation astowhy
it has jumped to the second prong where it would have been hel pful to set out the con-
gtitutional rulefor cases going forward. Initsmost recent second-step-first opinion,®
the Court reversed and remanded a decision from the Court of Appealsfor the Third
Circuit, holding only that the court erred in denying qualified immunity to thedefendant
state police officer because the rule regarding the “knock and talk” exception® to the
warrant requirement wasnot “ beyond debate” at thetimeof theeventsgiving risetothe
civil rights action. Carroll v. Carman® involved two officers from the Pennsylvania

™ 1d. at 238.

8 .

8 1d. at 238, 239.

8 1d. at 240.InCamretav. Greene, 131 S. Ct. 2020(2011), the Court concluded that it “ gen-
erally may review alower court’ s constitutional ruling at the behest of a government official
granted immunity.” Id. at 2026. But see Wheeler v. City of Lansing, 660 F.3d 931, 940 (6th Cir.
2011) (suggesting that such review at the behest of a prevailing party should be limited to the
Supreme Court’ sreview of an appel late opinion that might be viewed asclearly establishing the
congtitutional principle, asopposed to acircuit’ sreview of adistrict court decision that doesnot
serve as binding precedent in the circuit).

8 Pearson, 555 U.S. at 241.

8 1d. at 236.

& d.

8 Carroll v. Carman, 135 S. Ct. 348 (2014).

8 When the case went to the jury in the district court, the jury was instructed:

[T]hat the'knock andtalk’ exception*allowsofficerswithout awarrant
toknock onaresident’ sdoor or otherwise approach theresidence seeking
to speak to theinhabitants, just asany private citizen might.” The Digtrict
Court further explained that ‘ officers should restrict their movementsto
walkways, driveways, porches and places where visitors could be ex-
pected to go.’

Thejury then returned a verdict for Carroll.

Id. at 350 (citations omitted).
% 1d. at 348.
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State Police who werefollowing up on areport that an armed suspect who had stolen
acar might have fled to the home of the Carmans.® In approaching the house, the of-
ficersknocked on adiding glass door that opened onto adeck. An angry Mr. Carman
resisted the officers' requests for information and a scuffle ensued between Officer
Carroll and Mr. Carman.® Intheend, Mrs. Carman appeared and permission wasgiven
for the officers to search the house.”* The suspect was not found and no arrests were
made.® The Carmans pursued a civil rights action against Officer Carroll, claiming,
among other things, that the officer violated the Fourth Amendment through an unlaw-
ful entry when he approached the house from the side deck entranceinstead of thefront
door.® In reversing thejury’ sverdict for Officer Carroll and entering ajudgment for
the Carmans asamatter of law, the Third Circuit held that the “ knock and talk” excep-
tion required officers to begin their encounter at the front door of a home, and that
thelaw was clearly established such that Officer Carroll was not entitled to qualified
immunity.* After explaining why the precedent relied on by the Third Circuit was not
controlling,” and noting that other circuits had rejected the rule adopted by the Third
Circuit,* the Court concluded, “[w]e do not decide today whether those cases were
correctly decided or whether apolice officer may conduct a‘knock and talk’ at any en-
trance that is open to visitors rather than only the front door.”®” Rather, the Court
jumped to the second prong and found that whatever the correct rule may be, it wasnot

¥ d.

© .

% 1d.

% 1d. at 349.

% 1d.

% |d. at 350 (citing Carman v. Carroll, 749 F.3d 192, 199 (3d Cir. 2014)).

% TheThird Circuit relied on Estate of Smith v. Marasco, 318 F.3d 497 (3d Cir. 2003), for
the proposition that the rule regarding the “knock and talk” exception was clearly established.
However, as the Supreme Court notes:

In concluding that Officer Carroll violated clearly established law in this
case, the Third Circuit relied exclusively on Marasco’ s statement that
‘entry into the curtilage after not receiving an answer at the front door
might be reasonable.’. . . In the court’s view, that statement clearly es-
tablished that a‘knock and talk’ must begin at the front door. But that
conclusiondoesnot follow. Marasco held that anunsuccessful ‘ knock and
talk’ at the front door does not automatically allow officersto go onto
other parts of the property. It did not hold, however, that knocking onthe
front door isrequired before officersgo onto other partsof the property
that are open to visitors. Thus, Marasco simply did not answer the ques-
tion whether a‘knock and talk’ must begin at the front door when visi-
tors may also go to the back door.
Carroll, 135 S. Ct. at 351.

% |d. at 351-52 (discussing cases from the Second, Seventh, and Ninth Circuits, and one
decision from the Supreme Court of New Jersey).

% 1d. at 352.
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“beyond debate” and Officer Carroll wasentitled to qualified immunity.* It’ snot clear
why the Court chose to avoid the merits question. Whilethe factswill certainly vary
from case to case asto the configuration and layout of home entrances, the basic issue
of whether the “knock and talk” exception to the warrant requirement applies only
when officers approach thefront door of ahomeisnot so“factbound” that it would not
be useful to resolve for future cases.

Pearson itself is a case where it would have made sense to address the merits
guestion. Theissuein Pearson waswhether the “ consent-once-removed” doctrine ap-
plied to an entry and search orchestrated with the assistance of a confidential in-
formant, as opposed to an undercover police officer.*® The doctrine normally applies
when awarrantless entry is made by officerswho have been alerted by asigna given
by an undercover palice officer who was permitted inside the suspect’ s home and sees
contraband in plain view.'® The concept isthat the consent given to the undercover of-
ficer operates as consent as to the remaining officers, even though the defendants
have no knowledge of the undercover officer’s true identity.’ In Pearson, the cue
was given by aconfidential informant, rather than an undercover officer, who entered
ahomeaspart of a“ sting.”** The Tenth Circuit decided that the doctrine did not apply,
that a constitutional violation occurred when the consent given wasto aconfidential
informant, rather than apolice officer,™® and that it was clearly established that such an
entry by the police under these circumstances woul d viol ate the Fourth Amendment. ™
Without addressing or overruling the constitutional holding of the Tenth Circuit, the
Supreme Court reversed on the grounds that the law on the * consent-once-removed”
doctrine was not clearly established at the time of the challenged conduct such that
areasonabl e officer woul d have understood the conduct hereto beunlawful .'® Answer-
ing the“ merits’ question in Pearson, whether the “ consent-once-removed” doctrine
would provide an exception to the warrant requirement when a confidential infor-
mant rather than apolice officer wasthe recipient of the operative consent, would not
resultinthekind of “factbound” decision that would“ providelittleguidance” for cases
inthefuture. Indeed, asin Carrall, it would be quite hel pful for officersand citizensto
have aholding on a Fourth Amendment question that islikely to be an issuein many
cases going forward.

% |Id.

% Pearson v. Callahan, 555 U.S. 223, 229 (2009).

1% Seeid.

101 |d

102 1d. at 227 (“1n 2002, Brian Bartholomew, who becameaninformant for thetask force after
having been charged with the unlawful possession of methamphetamine, informed Officer
Jeffrey Whatcott that respondent Afton Callahan had arranged to sell Bartholomew metham-
phetamine later that day.”).

103 1d. at 229.

1041d. at 230.

105 1d. at 243-44.
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Similarly, in Reichlev. Howards,'® the Court left unresol ved the merits question
presented, “whether a First Amendment retaliatory arrest claim may lie despite the
presence of probable cause to support the arrest,” %" deciding only that at the time
of the eventsin question, “it was not clearly established that an arrest supported by
probablecause could violatethe First Amendment.” *® Mr. Howardswas arrested after
Secret Service agents overheard him making comments critical of then-Vice President
Cheney’spoliciesin Irag, witnessed him touching the shoulder of the Vice President,
and engaged him in questioning during which he lied about the touching.’®® He was
transferred by the Secret Service to the custody of local law enforcement officers and
charged with harassment under state law, which charge was ultimately dismissed.™

Howards brought suit against the Secret Service agents asserting Bivens claims™*
under both the Fourth and First Amendments.™2 The Tenth Circuit granted the agents
qualified immunity on the Fourth Amendment claim, finding that there was probable
cause to arrest Howards for having lied to federal agents about touching the Vice
President, but denied immunity on the First Amendment claim because there was a
factual dispute as to whether the arrest was motivated by the comments overheard
by the Secret Service, and, according to the court, the law was clearly established in
the Tenth Circuit that aretaliatory arrest violated the First Amendment even if sup-
ported by probable cause.™

Electing to jump to the second prong, the Supreme Court concluded that the
“specific right” in question, the“right to befreefrom aretaliatory arrest that is other-
wise supported by probable cause,” had never been recognized by the Supreme Court,
nor clearly established by Tenth Circuit precedent.™* Thisquestion, likethe question
presented in Pearson, does not seem particularly fact sensitive and iscertain to be one

106 132 S. Ct. 2088 (2012).

107 1d. at 2093.

108 1d., at 2090.

109 1d, at 2091.

10 1d, at 2092.

1 A so-called Bivensactionisthefederal common law counterpart to a Section 1983 suit,
and may be available when the tortfeasors act under color of federal rather than state law. In
Bivens, the Court held that a cause of action for damages could be brought against federal
agentsdirectly under the Fourth Amendment. Bivensv. Six Unknown Fed. NarcoticsAgents,
403 U.S. 388, 395-96 (1971).

12 See Howards v. McLaughlin, 634 F.3d 1131, 1135 (10th Cir. 2011).

13 Reichlev. Howards, 132 S. Ct. 2088, 2092 (2012).

14 1d. at 2094. In Hartman v. Moore, 547 U.S. 250 (2006), the Supreme Court held that a
plaintiff must plead and prove the absence of probable cause to state a claim for retaliatory
prosecution. Because precedent relied on by the Tenth Circuitin Reichleto clearly establish the
law was made of casesincluding claimsof both retaliatory arrest and prosecution, with no clear
distinction drawn between the two, the Supreme Court concluded that a reasonable official
could havebelieved that Hartman' srationale applied toretaliatory arrest claims. Reichle, 132
S. Ct. at 2095.
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frequently raised in Section 1983 litigation. The Supreme Court has yet to decide the
merits question presented in Reichle and, unless and until the right to be free from a
retaliatory arrest supported by probable cause is recognized, the likelihood is that the
majority of circuitswill continueto grant qualified immunity on such claimswithout
resolving the merits of thisimportant constitutional question.™*

Even more perplexing was the Court’ s failure to address the merits question in
Santon v. Ims.**° In Santon, the Ninth Circuit Court of Appealsheld that an officer’s
warrantless entry into the yard of the plaintiff was unconstitutional wherethe officer
wasin pursuit of afleeing misdemeanant and no emergency existed to justify the war-
rantless entry.™*” Furthermore, the court held that Officer Stanton was not entitled to
quaified immunity because the law was clearly established that curtilage was entitled
to the same Fourth Amendment protection as a home and “that a warrantless entry
into ahome cannot bejustified by pursuit of asuspected misdemeanant except in the
rarest of circumstances.” 8 In reversing the Ninth Circuit, the Supreme Court observed
that “ federal and state courts nationwide are sharply divided on the question whether

M5 See, e.g., Abeytav. City of New York, 588 F. App’x 24, 25 (2d Cir. 2014) (relying on
Reichletoreject theplaintiff’ schallengetotheDigtrict Court’ sdismissal of hisFirst Amendment
retaliation claim where a jury had found probable cause on a Fourth Amendment claim);
Wilsonv. Vill. of LosLunas, 572 F. App'x 635, 643 (10th Cir. 2014) (“We need not decide
whether Del.oach survivesHartman. It isenough to know that in July 2009 it was not clearly
established inthiscircuit that thereisaFirst Amendment right to be free from retaliatory arrest
whenthearrestissupported by probabl e cause. Theofficersareentitled to qualified immunity.”);
Ashcraft v. City of Vicksburg, 561 F. App’x 399, 401 (5th Cir. 2014) (“[W]e are hard-pressed
tofind that Chief Deputy Dolan’ salleged misconduct violated Ms. Ashcraft’ sFirst Amendment
rights because Ms. Ashcraft has not demonstrated that she had a clearly established ‘right’
tobefreefromaretdiatory arrest that was otherwise supported by probable cause.”); Georgev.
Rehiel, 738 F.3d 562, 586 (3d Cir. 2013) (“[B]ecause we havefound that theindividual Federal
Officials searchand questioning of Georgeduring thescreening did not viol ate George' sFourth
Amendment rights, we are hard-pressed to find that it could result in aFirst Amendment retali-
ationclaimonthisrecord. Accordingly, theindividual Federa Officidsareentitled to qualified
immunity on George's First Amendment retaliation claim.” (citations omitted)); Thayer v.
Chiczewski, 705 F.3d 237, 253 (7th Cir. 2012) (“Asthe Supreme Court held in Reichle, the
‘clearly established’ standard isnot met in this case because neither our circuit nor the Supreme
Court has‘ recognized aFirst Amendment right to befreefrom aretaliatory arrest that is sup-
ported by probablecause.’”). CompareAcogav. City of CostaMesa, 718 F.3d 800, 825-26 (9th
Cir. 2013) (“[E]ven assuming that Acostawas arrested inretaliation for hisremarks, because
probable cause existed for a violation of § 2-61, the officers are till entitled to qualified
immunity[.]"), with Ford v. City of Y akima, 706 F.3d 1188, 1193 (9th Cir. 2013) (“In thisCir-
cuit, an individual hasaright ‘to be free from police action motivated by retaliatory animus
but for which there was probable cause.” That right was violated when the officers booked and
jailed Fordinretaliationfor hisprotected speech, eventhough probable causeexisted for hisini-
tial arrest.” (citations omitted)).

16 134 S. Ct. 3 (2013) (per curiam).

7 Simsv. Stanton, 706 F.3d 954, 963 (9th Cir. 2012), rev’ d per curiam, Stantonv. Sims,
134 S. Ct. 3 (2013).

18 1d. at 964.
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an officer with probabl e cause to arrest a suspect for amisdemeanor may enter ahome
without awarrant while in hot pursuit of that suspect.”**® Despite acknowledgment
of the sharp divide and aframing of the question that would result in an answer not
particularly “factbound” and, asin Pearson, onethat would assist law enforcement in
future cases, the Court left the merits question unresolved and reversed on the clearly-
established-law prong. “ Wedo not expressany view on whether Officer Stanton’ sentry
into Sims’ yardin pursuit of Patrick was constitutional . But whether or not the constitu-
tional rule applied by the court below was correct, it was not ‘ beyond debate.’” %

InWood v. Moss,* acasefrom the 2013 term, the Court unanimously reversed the
Ninth Circuit’ sdenia of qualified immunity to Secret Service agentswho werealleged
to havediscriminated against anti-Bush protestorsbased on their viewpoint, inviolation
of the First Amendment.'? Plaintiffs claimed that on avisit by then-President George
W. Bushto Jacksonville, Oregon, the Secret Service responded to an unscheduled pres-
idential lunch stop by relocating the anti-Bush protestors, but not Bush supporters,
such that the anti-Bush group was farther away than the pro-Bush group from theinn
wherethe President wasdining.'* Limitingitsdecision to the quaified immunity ques-
tion,"* the Court held that there was no precedent to “alert Secret Service agents en-
gaged in crowd control that they bear aFirst Amendment obligation” to ensurethat all
groups had “ equal access’ to the President.'® Wood was a perfect case for jumping to
the second prong, astheissue presented was the paradigm of “factbound,” involving
Secret Service agents responding to a situation “ unsettled” by a“ spur-of-the-moment
decision” by the President.’*

In the two other qualified immunity opinionsfrom last term,**’ the Court followed
the Saucier order-of-battle gpproach and addressed themeritsquestion first. In Plumhoff
v. Rickard," noting that it “will be ‘beneficial in ‘ develop[ing] constitutional prece-
dent’ in an areathat courtstypically consider in casesin which the defendant asserts
a qualified immunity defense,”'* the Court held that where a high-speed pursuit

19 GSanton, 134 S. Ct. at 3.

120 1d. at 8.

121134 S. Ct. 2056 (2014).

22 Because the defendantsin the case were federal agents, the suit was a Bivens action. See
supranote 111. The Court assumed, without deciding, that Bivens extendsto First Amendment
claims. Wood v. Moss, 134 S. Ct. 2056, 2066 (2014).

128 1d. at 2061.

24 1d. at 2070.

125 1d. at 2067-68.

126 1d. at 2061.

27 Lanev. Franks, 134 S. Ct. 2369 (2014); Plumhoff v. Rickard, 134 S. Ct. 2012 (2014).
For adiscussion of Lane see infra notes 299-316 and accompanying text.

128 134 S. Ct. 2012 (2014).

129 1d. at 2020 (quoting Pearson v. Callahan, 555 U.S. 223, 236 (2009) (alteration in
origina)). Justice Ginsburg did not join the portion of the Court’ s opinion discussing the merits

N
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“exceeded 100 milesper hour and lasted over five minutes,” and“ passed morethan two
dozen other vehicles, several of which were forced to alter course,” it was “ beyond
serious dispute that Rickard’ sflight posed a grave public safety risk, and here, asin
Scott [v. Harris, 550 U.S. 372 (2007)], the police acted reasonably in using deadly
forceto end that risk.”** While holding that on the undisputed factsin Plumhoff, there
was no Fourth Amendment violation, the Court buttressed its opinion with the backup
position that even if theforce used under these circumstances was excessive, the law
was not clearly established at thetime of the eventsin question such that the unlawful -
ness of the conduct would have been “beyond debate.”*** Fourth Amendment exces-
sive force claims are probably more “factbound” than most other kinds of constitu-
tional claims brought under Section 1983, so the default for such cases might likely
be prong two of the qualified analysis,"* but the hol ding in Plumhoff on the merits does
clarify for both officersand citizensthat deadly forcewill bedeemed justified whenever
undisputed facts support a finding that the force was used to terminate an ongoing
serious threst to the safety of the officers or the public.

Encouraged by the Supreme Court to exercise the discretion afforded by
Pearson,** many lower courts are eschewing tough constitutional questions, instead
disposing of caseson theground that whether or not aconstitutiona right hasbeenvio-
lated on the facts alleged, the defendant prevails on qualified immunity because the

of the Fourth Amendment claim, but neither dissented nor wrote a separate concurrence. |d.
at 2016 n.x.

130 1d. at 2021-22. Justice Breyer did not join the portion of the Court’ s opinion rejecting
the claim that the number of shots was excessive, but neither dissented nor wrote a separate
concurrence. Id. at 2016 n.*.

131 1d. at 2023 (quoting Ashcroft v. a-Kidd, 131 S. Ct. 2074 (2011)). The Court pointed toits
decision in Brosseau v. Haugen, 543 U.S. 194 (2004) (per curiam), in which qualified im-
munity was granted to a police officer who shot the driver of afleeing vehicle, perceived as
athreat to the safety of thosein the area. Because the behavior of the driver in Plumhoff was
even more threatening than that of the driver in Brosseau, and because the plaintiff could
point to no intervening case law between the time of the eventsin Brosseau (1999) and those
inPlumhoff (2004) “that could be said to have clearly established theunconstitutionality of using
lethal forceto end a high-speed car chase,” the officers were entitled to qualified immunity.
Plumhoff, 134 S. Ct. at 2023-24.

132 Brosseau, 543 U.S. at 201 (having surveyed the excessive force cases the plaintiff
relied on to argue against qualified immunity, the Court noted that “thisareais oneinwhich
the result depends very much on the facts of each case”).

% Indeed, in Brosseau, a case that preceded Pearson, the Court “expressed] no view as
tothe correctness of the Court of Appeals’ decisionontheconstitutional questionitself,” and
disposed of the case on the basis of qualified immunity, rather than the merits. 1d. at 198.

13 See, eg., Asheroft, 131 S. Ct. at 2080 (“Courts should think carefully before expending
‘scarcejudicia resources’ to resolvedifficult and novel questionsof constitutional or statutory
interpretation that will *have no effect on the outcome of the case.”” (quoting Pearson, 555
U.S. at 236-37)); Camreta v. Greene, 131 S. Ct. 2020, 2032 (2011) (“In genera, courts
should think hard, and then think hard again, before turning small cases into large ones.”).
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right was not clearly established at the time.**® Taking this path in West v. Mur phy,**
and Cantley v. West Virginia Regional Jail & Correctional Facility Authority,**” two

%5 For recent examples of courtsdoing the second step first, see Fenwick v. Pudimott, No.
15-5130, 2015 WL 590295, at *3 (D.C. Cir. Feb. 13, 2015) (concluding that “the consti-
tutional questionis‘far from obvious,’” the court proceeds“ directly to consider whether the
deputies’ use of deadly force violated law that was clearly established at the time of the shoot-
ing.”). See also Occupy Nashvillev. Haslam, 769 F.3d 434, 442 (6th Cir. 2014) (“To avoid
potentialy * difficult questionsthat have no effect onthe outcomeof thecase,” and being mindful
of theunusual circumstances under whichwe preside[all of thejudgesof the Sixth Circuit have
recused themsalvesinthisappeal ], wewill focuson Saucier’ ssecond step—whether thealleged
congtitutiona right was clearly established at the time of the Use Policy’ sadoption.” (citations
omitted)); Jay v. Hendershott, 579 F. App’x 948, 950 (11th Cir. 2014) (“Here, becausewe con-
cludethat Plaintiffs Fourth Amendment claimisone‘inwhichitisplainthat aconstitutional
right [was| not clearly established,” we addressonly the second prong of the qualified-immunity
analysisand do not reach theissue of whether the complaint sufficiently allegesaconstitutional
violation.” (citations omitted)); Burgessv. Town of Wallingford, 569 F. App'x 21, 23 (2d Cir.
2014) (“[ T]heprotectionthat Burgessclaimshedeservesunder the Second Amendment—the
right to carry afirearm openly outside the home—is not clearly established law.”); DeBoise
v. Taser Int’l, Inc., 760 F.3d 892, 896 (8th Cir. 2014) (“ Courts have discretion to decide which
part of theinquiry to addressfirst. Here, we begin with second inquiry. Though the outcome
of this encounter was tragic, and even if the reasonableness of the officers actions was ques-
tionable, Appellants cannot defeat the officers’ defense of qualified immunity unlessthey are
able to show that a reasonable officer would have been on notice that the officers’ conduct
violated aclearly established right.” (citationsomitted)); MacDonald v. Town of Eastham, 745
F.3d 15 (1t Cir. 2014) (“Given the nature of the qualified immunity inquiry, it is sufficient
to hold—as we do in this opinion—that because these questions are not resolved by clearly
established law, the officerswho entered and searched the plaintiff’ sdwelling are entitled tothe
shield of qualified immunity. We need go no further.”); Stauffer v. Gearhart, 741 F.3d 574,
584 (5th Cir. 2014) (“We need not decide whether Stauffer’ s rights were actually violated,
because even if they were, Stauffer has not proven that those rights were clearly established
at thetime of thealleged violations.”); Findlay v. Lendermon, 722 F.3d 895, 899 (7th Cir. 2013)
(“Pearsonv. Callahan, 555 U.S. 223, 242—43 (2009), encouraged courtsto begin with the sub-
stantive constitutional violation, but we remain free to consider first whether the right is
clearly established if doing so will conservejudicial resources. We find it economical to do
so here and thus consider only whether Findlay has shown that the alleged constitutional
violation—tackling a suspect under the circumstances presented in this case—was clearly
established.”); Becker v. Bateman, 709 F.3d 1019, 1022 (10th Cir. 2013) (“In reviewing the
grant of summary judgment to Officer Bateman, wedeclineto consider whether thedistrict court
erred in concluding no congtitutional violation occurred and instead opt to address whether the
rightsat issue were clearly established at thetime of the alleged violation.”); Padillav. Y 0o,
678 F.3d 748, 768 & n.16 (9th Cir. 2012) (“[A]lthough we hold that the unconstitutionality of
torturing an American citizen was beyond debate in 2001-03, it was not clearly established at
that timethat thetreatment Padillaalleges hewas subjected to amounted totorture. . . . For these
reasons, weholdthat Y ooisentitled to qualifiedimmunity ontheplaintiffs claims....Wehave
discretion to decide which of the two prongs of qudified immunity analysis to address first.
Here, we consider only the second prong.” (citations omitted)).

1% 771 F.3d 209 (4th Cir. 2014).

187771 F.3d 201 (4th Cir. 2014).
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cases raising important questions about the constitutional limits of strip-searching
detainees who are held outside of the general population, the Fourth Circuit Court
of Appeals disposed of both cases on the second prong of the qualified immunity
analysis, leaving for another day the task of much needed “ clarification and elabora-
tion”** of the legal principles applicablein this area. West was brought by two men
representing aclass of personswho had been arrested for offensesthat did not involve
“weapons, drugs, or felony violence,”** and strip searched'® at Baltimore Central
Booking and Intake Center (Central Booking) prior to or without being arraigned
before ajudicial officer.** Throughout the booking process, arrestees are placed in
holding roomswith other arrestees, some of whom have been arrested for more serious
offensesand, within twenty-four hours, are brought before acommissioner or released
without charges.*** Roughly one half of all arrestees“were released before or after see-
ing acourt commissioner,” and thus, whilethey were never placed inthe general hous-
ing unit of Central Booking, these arrestees did have contact with others who were
placed in genera population.** From thetimethe litigation commenced in 2005, until
2013, thedidtrict court had denied the warden defendants qualified immunity, relying
onthreeFourth Circuit precedentsfor the proposition that it wasclearly established that
strip searches conducted without individualized suspicion of persons arrested for of-
fensesthat did not involve weapons or contraband violated the Fourth Amendment.**

WhileWest waspendinginthedistrict court, however, the Supreme Court rendered
itsdecisionin Florencev. Board of Chosen Freehol dersof the County of Burlington,**
holding that suspicionless strip searches of adult detainees were constitutional, re-
gardless of the seriousness of the offense, if the detainees were to be placed in the
general population of ajail or prison.” In light of Florence, the district court did a
turnabout and held that “ Florence not only overruled some aspects of Fourth Circuit
law (on which this court previoudy relied in denying the motion to dismiss) but in do-
ing so |eft the contours of any ‘exception’ that would apply to the plaintiffsin this

138 West, 771 F.3d at 217 (Wynn, J., concurring).

1% d. at 211.

140 A strip searchwasdefined as* theremoval, pulling down, or rearrangement of clothing for
the visual inspection of a person’sgenital and/or anal areas, which may also include requiring
the person to squat and cough, in the presence of one or more guards.” Id. (quoting Jonesv.
Murphy, 2013 WL 822372, at *3 (D. Md. Mar. 5, 2013)).

141

142 :g

143 1d. at 212.

144 Jonesv. Murphy, 470 F. Supp. 2d 537, 547 (D. Md. 2007) (citing Amaechi v. West, 237
F.3d 356, 365 (4th Cir. 2001); Abshirev. Walls, 830 F.2d 1277, 1279-80 (4th Cir. 1987); Logan
v. Shealy, 660 F.2d 1007, 1013 (4th Cir. 1981)). The Fourth Circuit found each of these cases
distinguishablefromthefactsbeforethe court in West. West, 771 F.3d at 215-16. Seeinfranote
150 and accompanying text.

145 132 S. Ct. 1510 (2012).

146 1d. at 1522-23.
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case unclear and open to debate.”**” The Fourth Circuit affirmed, but grounded its
decision on adifferent rationale. Because Florence was decided after the occurrence
of the events giving rise to the action in West, the Fourth Circuit astutely noted the
temporal irrelevance of the Florence decision to the clearly-established-law question
presented in West.™*® Instead, the court affirmed the grant of qualified immunity on
the basisthat each Fourth Circuit precedent in existence at the time of the challenged
conduct and relied on by the district court was factually distinguishable from West
and did not suffice to give an official notice that the strip searches conducted at
Central Booking were unlawful.**® As the court explained:

Under the Bell [v. Wolfish] balancing test, the searchesin Logan,
Amaechi, and Abshire were unconstitutiona because there were
No security reasons strong enough to justify theintrusive and pub-
lic nature of the searches. The searches allegedly performed at
Central Booking, however, were conducted in a different and
less public setting than those described by our precedents, and
the security justifications for the Central Booking searcheswere
more compelling.™

Thus, without addressing the constitutional meritsof the plaintiffs claim, the Fourth
Circuit concluded that the officials were entitled to qualified immunity “because the
law did not clearly establish at the time that the searches were conducted that they
were unlawful.” >

147 Jonesv. Murphy, No. ClV. CCB-05-1287, 2013 WL 822372, at *6 (D. Md. Mar. 5, 2013),
aff'd by West v. Murphy, 771 F.3d 209 (4th Cir. 2014). Florence | eft open the question of
whether exceptionstoitsrulewould beappropriatein cases“where, for example, adetaineewill
be held without assignment to the general jail population and without substantial contact with
other detainees.” Florence, 132 S. Ct. at 1522-23.

148 \West, 771 F.3d at 214. For afurther discussion of thisdecision, seeinfra note 328 and
accompanying text.

149 Seeid. at 215-16.

150 1d, at 216. Theplaintiff in Logan wasafemal e attorney who had been arrested for D.W.I.
She claimed to have been stripped searched in a holding room with broken blinds, allowing
othersto observe. Shewas not intermingled with the general population of thejail or held with
any other arrestees. Loganv. Shealy, 660 F.2d 1007, 100910, 1013 (4th Cir. 1981). In Abshire,
theplaintiff alleged that hewasstrip searched in autility closet after hisgunand ammunition had
already been taken away from him and “in front of six to eight police officers—five who were
intheroomwith himand several others, including afemal e officer, who witnessed the search
whilestandingintheadjacent hallway.” Abshirev. Walls, 830 F.2d 1277, 1280 (4th Cir. 1987).
Thestrip searchin Amaechi was conducted on apublic street and involved amal e officer “ actu-
ally touching and penetrating the [femal €] arrestee’ sexposed genitalia.” Amaechi v. West, 237
F.3d 356, 364 (4th Cir. 2011).

151 \West, 771 F.3d at 216.
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Judge Wynn, in a separate concurrence, agreed with the majority opinion, but
underscored “the importance of addressing the legality of strip searching detainees
held outside the general population in the appropriate case.” *** Because the tria court
and the partiesin West had focused on only the clearly-established-law prong of im-
munity, Judge Wynn joined the mgjority in kicking the constitutional can down the
road, but lamented that the result wasto “leave corrections officers adrift in uncharted
waters.” *** It does appear, however, that Judge Wynn' swillingness to forego reaching
the constitutional issuein West rested in part on hisbelief that theissue was properly
teed up and would be addressed in Cantley.™>*

In Cantley, the Fourth Circuit reviewed achallengeto the strip search and delous-
ing proceduresused intwo different jailsin West Virginia.™ Cantley, one of theplain-
tiffs in the case, had been arrested, arraigned, and ordered to be committed to the
general population of the Western Regiona Jail before he was strip searched, so with
respect to him, the Fourth Circuit affirmed the district court’s determination that
Florence was controlling on the merits question and the strip search was constitu-
tional .»*® The circumstances surrounding the strip search of plaintiff Teter were dif-
ferent. Teter had been arrested for aminor offense and had not yet appeared before
amagistrate when he was strip searched.™’ After the strip search and shower, hewas
placed in aholding cell with onecother arrestee.™ Whilethereisnoindication that other
detainees were placed in the cell with Teter and his cellmate, each of the two holding
cellsused for detaineesat the Tygart Valey facility was capable of holding up tofifteen
detainees.™® The next morning, Teter was escorted through the areathat housed the
genera population to avideo-conferencing room where he appeared via video before
amagistratejudgewho ordered himto berel eased on bond following the conference.™®

182 1d. at 217 (Wynn, J., concurring).

153 |d

% nWest, Judge Wynn took note of thefact that “ pending before thissame panel isCantley
v. West Virginia Regional Jail, [771 F.3d 201 (4th Cir. 2014)], in which the district court held
that the strip search of adetainee held outside the general jail population was constitutional .”
West, 771 F.3d 209, at 217 n.*.

%5 Cantley, 771 F.3d at 203. Plaintiffs sought damages and injunctive relief and named as
defendantsthe West Virginia Regional Jail and Correctiona Facility Authority (WVRJA), the
state agency charged with overseeing theregiondl jails, and three former and current Executive
Directors of the WVRJA. Id.

1% d. at 203-04. Notethat even though Florence was decided after theeventsin question,
Florence clearly controlled and operated to defeat Cantley’ sstrip search claim on the merits.

37 1d. at 204. The Tygart Valley jail facility had ablanket strip search policy in effect at
the time. Thus all detainees, regardless of the basis for the arrest and whether pre- or post
-arraignment, were strip searched before being placed in a holding cell. 1d. at 205.

%8 1d. at 204.

19 1d. at 205.

10 1d. at 204.



938 WILLIAM & MARY BILL OF RIGHTS JOURNAL [Vol. 23:913

Aswith the gtrip search of Cantley, the district court had found the strip search of
Teter to becongtitutiond .*** TheFourth Circuit affirmed thejudgment for theindividual
defendants, but found it “ unnecessary to reach the constitutional merits of the strip
search of Teter.”** The court distinguished the circumstances surrounding Teter’s
search from those accompanying the strip search of the pre-arraignment detainee in
Logan v. Shealy,'® the case relied on by plaintiff as clearly establishing the unlawful-
nessof hissearch. In Logan, afemal e attorney was arrested for suspected D.W.1. and
claimed to have been strip searched in aroom that permitted othersto view the search
through awindow inthedoor.'® Shewasinjail for approximately two-and-a-half hours
and therewasno mention of her beingintermingled with other arresteesand no credible
security threat presented.'® The Fourth Circuit concluded that “Logan did not clearly
establish that it was uncongtitutional for a correctiona officer to conduct avisua strip
search in aprivate room of an arrestee, who wasto be held until the next morningin a
holding cell with possibly a dozen or more other arrestees.”'®

On the delousing claims, the district court had granted summary judgment for the
defendants, holding that the del ousing proceduresused were constitutional with respect
to both Cantley and Teter. The Fourth Circuit affirmed, but, aswith the strip search
claim of Teter, determined only that the unlawfulness of the conduct was not clearly
established by Supreme Court or Fourth Circuit precedent at the time of the eventsin
question.’®” Amaechi,*® the case relied on by plaintiffs to clearly establish the unlaw-
fulness of the delousing procedures, involved the arrest of awoman for anoise vio-
lation and her subjection to a“ sexually abusive” search in front of her home with her
husband and children watching.*® As the Fourth Circuit noted, “the delousing of
Cantley and Teter was done in a private room with only one officer, who was of the
same sex, and it did not entail the officer himself touching either plaintiff.”*

Becausethedistrict court had held both the searches and the del ousing procedures
congtitutional, all claims had been resolved on summary judgment.*”* The Fourth Cir-
cuit’ sdisposition, resolving Teter’ s strip search claim and the delousing claimson the
second prong of the qualified immunity analysisleft the status of the claimsfor injunc-
tive and declaratory relief unresolved. Given that qualified immunity is a defense

161 1d. at 205 (citing Cantley v. W. Va. Reg'| Jail, 2013 WL 5531855, at * 10 (S.D.W. Va.
Oct. 4, 2013)).

162 Id

18 660 F.2d 1007 (4th Cir. 1981).

164 Seeid. at 1009-10.

165 Cantley, 771 F.3d at 206.

166 Id

167 Id

168 237 F.3d 356 (4th Cir. 2001).

16 Cantley, 771 F.3d at 206.

170 1d. at 207.

171 Id
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only as to damages claims asserted against individual defendants,*? the merits of
these claims would have to be addressed before deciding the appropriateness of any
equitable relief that might be ordered against the administrators of the institutional de-
fendant. Noting that “[€]ven before Florence came down, the WVRJA had ordered
Tygart Valley to cease any blanket practice of strip-searching and delousing pre-
arraignment arrestees not designated for the general jail or prison population,”*” and
warning that “Florence made clear that blanket strip searches prior to arraignment
of arresteesnot designated for assignment to the detention facility’ sgeneral population
are constitutionally suspect in the absence of some particularized justification,”*™
the court opted to exerciseitsdiscretion in favor of allowing West Virginiaofficias
an opportunity “to apply their own experience in complying with Florence and the
shifting boundaries of the law in this area.” '™

Judge Wynn again concurred, noting that while the majority had not addressed
the meritsquestion raised by Teter’ ssearch, itsopinion did raise concernsabout “the
legality of similar searches going forward.”*”® He made clear that in his view, “strip
searching pre-arraignment detainees who are held outside the general population of a
detention facility is unconstitutional absent reasonable suspicion.”*”” The Fourth
Circuit chose not to take afull swing at the merits question so nicely teed upin Cantley,
but left little doubt asto how the panel would view future casesinvolving pre-arraign-
ment detainees not destined to be placed in the general population of ajail. One can
sharethe panel’ saspiration that the administrators of theWest Virginiajailswill make
good faith attempts to conform their policies “to the directives of the [Supreme]
Court"*"® in Florence, without sharing the view that it was improvident to establish
more concrete congtitutional guidance in these cases.

Inasimilar context, Judge Rogers has recently criticized the congtitutional avoid-
ance approach taken by the Court of Appeals for the District of Columbia. In both
Bamev. Dillard'” and Johnson v. District of Columbia,™® the court refused to address
the merits of the constitutionality of strip searches of arresteeswho have been arrested
on minor charges and held outside of the general population, instead granting qual-
ified immunity on the ground that the law was not clearly established.”® As Judge
Rogers reflected:

Not deciding the congtitutional question “threatens to leave stan-
dards of official conduct permanently in limbo.” By proceeding

12 See supra notes 62—63 and accompanying text.

173 Cantley, 771 F.3d at 208.

174 Id

175 Id

178 1d. at 208 (Wynn, J., concurring).

177 Id

178 Id

179 637 F.3d 380 (D.C. Cir. 2011).

180 734 F.3d 1194 (D.C. Cir. 2013).

181 See Johnson, 734 F.3d at 1202-04; Bame, 637 F.3d at 384.
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directly to the immunity question, not only do “[c]ourts fail to
clarify uncertain questions, fail to addressnovel claims, fal togive
guidance to officias about how to comply with legal require-
ments,” but the failure to decide constitutional questions “may
frustrate ‘the development of constitutional precedent’ and the
promotion of law-abiding behavior[.]” %

Thelawfulness of jail strip searches after Florenceinevitably will turn to some degree
on the peculiar facts of the arrest, aswell asthe booking and detainment procedures of
the particular detention facilities implicated. But, until courts address the merits of
strip searchesthat fall outside the parametersof those held constitutional in Florence
and begin to establish guidelines asto what circumstances qualify as exceptionsto the
rule of Florence, thelaw will remain unclear, corrections officerswill remain adrift,
and lower courtswill continue to jump to the second prong in resolving these cases.

C. Through Whose “ Looking Glass?” **

The Court has told us that qualified immunity isaquestion of law, “ordinarily”
to be decided by the judge.™® When the Court has made the facts or circumstances
confronting the officer in aparticular case an important aspect of framing the qualified
immunity question,*® how can the issue be resolved as a pure question of law when
therearematerial issues of fact to be resolved?'®® A court must take the facts pleaded
at the motion to dismiss stage or supported by the evidence at the summary judgment
stage, in the light most favorable to the non-moving party.* If, based on thosefacts as
pleaded or supported, areasonable official would have understood that the conduct
alleged or supported violated clearly established law, qualified immunity should be
denied.'®® When material facts are disputed and summary judgment isdenied, jurors
should be the fact-finders and, only once the facts are determined, should the judge
decidewhether the conduct asfound by thejury violated clearly established law. But

182 Johnson, 734 F.3d at 1206 (Rogers, J., concurring) (alterationsin original) (citations
omitted).

18 | ewis CARROLL, THROUGH THE LOOKING-GLASS (1871). (Strangely, originally pub-
lished the same year Section 1983 was enacted!).

18 Hunter v. Bryant, 502 U.S. 224, 228 (1991) (per curiam) (“Immunity ordinarily should
be decided by the court long before trial.”).

% See, e.g., Andersonv. Creighton, 483 U.S. 635, 641 (1987) (“ Therelevant questioninthis
case, for example, isthe objective (albeit fact-specific) question whether areasonabl e officer
could have believed Anderson’ swarrantless search to be lawful, in light of clearly established
law and the information the searching officers possessed.”).

18 AsProfessor Chen hasnoted, “ Asany experienced civil rightspractitioner or federal trial
judge knows, the primary impediment to expedited termination of constitutional tort suits
through qudified immunity-based summary judgment claimsis the existence of material fact
disputes.” AlanK. Chen, The FactsAbout Qualified Immunity, 55 EMORY L.J. 229, 230 (2006).

87 Seeid. at 261.

188 Seeid. at 235.
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requiring ajury to resolve the factual disputes would mean that the case would not be
disposed of “long beforetrial,”*® and for many judges, that delay exposes government
officials to just the kind of harassment and interference that qualified immunity is
intended to prevent. There are more and more cases where, in my opinion, judges
are usurping the role of jurors and deciding facts under the guise of determining the
qualified immunity issue as a matter of law.* Runaway judges are more common
than runaway jurors.”®* But, | am encouraged by a sense that some on the Supreme
Court may be tuned into the problem.

% Hunter, 502 U.S. at 228.

%0 e e.g., Poolev. City of Shreveport, 691 F.3d 624, 635 (5th Cir. 2012) (Elrod, J., dissent-
ing) (“The majority opinion’s disagreement about the videotape evidence only underscores
why this case should go to ajury. Nowhere does the majority opinionindicate that Creighton
would beentitled to qualified immunity under my understanding of thefacts.”). Seealso Lopera
v. Town of Coventry, 640 F.3d 388, 396-98, 402, 403 (1st Cir. 2011), wherethe mgjority of the
panel granted officers qualified immunity after deciding that reasonabl e officers could have
believed acoach* consent[ed]” to the search of histeam. Judge Thompson dissented, sayingthe
case should have gone to a jury on facts that raised a question about whether consent was
voluntarily given. Id. at 404—06 (Thompson, J., dissenting in part).

Alsotroublesome arethe caseswhere the court does send the case to thejury and should be
reserving thequalifiedimmunity determinationfor itself based onthejury’ sdetermination of the
facts, but instead gives the immunity question to the jurors in the form of a question asto
whether the defendant violated a clearly established right of the plaintiff or whether the defen-
dant’s conduct was objectively reasonable even if excessive under the Fourth Amendment.
These cases usually create problems of inconsistent verdicts and/or unintélligible instructions,
requiring new trials, appeals, reversals, or remands. See, e.g., Gandy v. Robey, 520 F. App’ x
134, 145-47 (4th Cir. 2013) (“Unfortunately, specid interrogatories[No.] 3and [No.] 4 permit-
ted the jury to answer these interrelated questions in an inconsistent manner. According to
thejury, Deputy Robey reasonably believed that David posed an imminent threat of serious
harm, yet the jury concluded that Deputy Robey used excessive force in preventing David
from carrying out such athreat of harm. In addition to being inconsi stent with each other, of
course, these interrogatory answers are inconsi stent with the general verdict awarding Terry
$267,000 in compensatory damages. . . . These inconsistencies implicate Fed. R. Civ. P[]
49(b)(4) and leave usno choicebut to remand for anew trial.”); Stephensonv. Doe, 332 F.3d
68, 79, 80 (2d Cir. 2003) (“[W]e conclude that the qualified immunity verdict islegally incon-
sistent with the verdict on excessive force and should not stand. . . . We conclude that under
all the circumstancesin this case anew trial iswarranted. . . . On remand, the district court
should substantialy follow the procedureit outlined, and the partiesagreed to, during precharge
conferences. Thecourt should chargethejury onexcessiveforce, but not onqualifiedimmunity.
If thejury returnsaverdict of excessive force against Dingler, the court should then decide the
issue of qualified immunity.”).

1 Indeed, in Scott v. Harris, 550 U.S. 372 (2007), Justice Stevens chastised his colleagues
astheeight“jurors’ onthe Court who thought no reasonabl e person could reach acontrary result,
evenwhen threefederal appeals court judgesand one federal district court judge had disagreed
with the eight Supreme Court “jurors'” assessment of the evidence. Id. at 389, 390, 395-96
(Stevens, J., dissenting). Seegenerally Dan M. Kahan et a., Whose Eyes Are You Going to Be-
lieve? Scott v. Harrisand the Perils of Cognitivellliberalism, 122 HARv. L. Rev. 837, 841-42
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In Tolan v. Cotton,** sending an important signal, the Supreme Court granted cer-

tiorari, vacated and remanded adecision of the Court of Appealsfor the Fifth Circuit
in which the pand had granted summary judgment for the defendant police officer on
qualified immunity, but had done so by “fail[ing] to view the evidence at summary
judgment in thelight most favorableto [the Plaintiff] with respect to the central facts
of th[€] case.”*** In Tolan, the circumstances surrounding the shooting of ayoung, un-
armed, black male on his own front porch were disputed, but the Fifth Circuit gave
the officer the benefit of the doubt based on hisversion of thefacts."* Dueto amistake
in keying in the numbers on alicense plate, officers believed that Robert Tolan was
driving a stolen car when he parked on the street in front of his parents’ home.'®
Officer Edwards, with gun drawn, ordered Tolan to lie down on his porch, which
Tolan did.**® When Tolan’ s parents appeared and inquired asto the reason their son
was being held at gunpoint, the discussion led to Officer Cotton, who arrived after
Edwards radioed for assistance, using force against Tolan’ s mother, precipitating are-
sponse from Tolan that resulted in Officer Cotton’ s shooting of Tolan.* In granting
qualified immunity to Officer Cotton, the Fifth Circuit concluded that it wasnot clearly
established that Cotton’ sactionsviolated Tolan’ s Fourth Amendment rights because
an objectively reasonabl e officer could have perceived Tolan as presenting an immedi-
ate threat to the officers’ safety.’® The ruling was premised on the following facts:
that the front porch was dimly lit, that Tolan’ s mother had refused the officers orders,
that Tolan had delivered averbal threat, and that Tolan was moving tointervenein the
officers treatment of his mother, permitting Cotton reasonably to fear for hislife.'®
Each of these facts was disputed by Tolan. In vacating and remanding, the Supreme
Court stressed that even in the qualified immunity context, normal rules of summary
judgment apply and reasonabl e inferences must be drawn in favor of the nonmoving
party.”® While | do not believe the Supreme Court intended to invite petitions for re-
view in the “very large category” of casesthat turn on the “ utterly routine” question
of the sufficiency of the evidence for summary judgment, | do believe the Court was

(2009) (“[T]he Court in Scott waswrong to privilegeitsownview. . . . By insisting that a case
like Scott be decided summarily, the Court not only denied those citizens an opportunity, in
the context of jury deliberations, toinformand possibly changethe view of citizensendowed
with a different perspective. It also needlessly bound the result in the case to a process of
decision making that deprived the decision of any prospect of legitimacy in the eyes of that
subcommunity whose members saw the facts differently.”).

192134 S. Ct. 1861 (2014) (per curiam).

98 1d. at 1863, 1866.

194 1d. at 1863-65.

1% 1d. at 1863.

196 |d

197 1d. at 1863-64.

1% Tolanv. Cotton, 713 F.3d 299, 306-07 (5th Cir. 2013), vacated, 134 S. Ct. 1861 (2014).

19 1. at 307.

20 Tolan, 134 S. Ct. at 1867-68.
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noting that the summary judgment practice in the context of qualified immunity had
strayed from the norm and needed correction.

Two weeks after Tolan, the Supreme Court granted certiorari, vacated and re-
manded another Fifth Circuit casefor reconsiderationinlight of Tolan.*®* Robert Tolan
lived to givetestimony in hiscase, and hismother, father, and cousin were d| witnesses
to the shooting. In Thomas v. Nugent,® an arrestee, Baron Pikes, died after being
repeatedly tased by the arresting officer.?® The Fifth Circuit held that an arresting
officer’ suse of astun gun six to eight times on ahandcuffed Mr. Pikesto obtain com-
pliance with police commandsto cooperate in the effect of hisarrest, was not objec-
tively unreasonable in light of clearly established law, and thus the officer’ s actions
were protected under qualified immunity from a Section 1983 excessiveforce suit.?
In afootnote, the panel observed:

Essentially the only evidencein the record about the reasonable-
ness or unreasonableness of the force applied comes from the
arresting and jail officers. Consequently, although there were nu-
merous tasings, which certainly raises suspicion asto the exces-
siveness of force, none of the evidence shows that the tasings
werean unreasonabl eresponse under the circumstancesreflected
in the record before us.?®

Of course, “the circumstances’ were those as related by the officersinvolved. Evenin
the wake of the rather pointed message sent by the Supreme Court in vacating and re-
manding both Tolan and Thomas, the Fifth Circuit has continued to render seemingly
improper summary judgment rulings on qualified immunity.?®

A good case to contrast with the Fifth Circuit’ s approach in Tolan and Thomasis
Cruzv. City of Anaheim.?®” In Cruz, Anaheim police officerswere given information

21 Thomasv. Nugent, 134 S. Ct. 2289 (2014).

22 539 F. App’x 456 (5th Cir. 2013), cert. granted, 134 S. Ct. 2289 (2014), vacated and
remanded in light of Tolan, 134 S. Ct. 1861.

203 1d. at 458.

204 1d. at 458, 461.

25 |d. at 461 n.35.

26 Soe, e.g., Dawsonv. Anderson Cnty., 566 F. App’x 369, 37172, 37679 (5th Cir. 2014)
(Dennis, J., dissenting) (“ The maj ority concludesthat Dawson hasfailed to present agenuine
issue of materia fact regarding whether the Defendants. . . violated clearly established Fourth
Amendment law by repeatedly shooting at her with a pepperball gun during astrip searchin
which she was undressed, unarmed, and surrounded by multiple officers. The mgjority failsto
view the evidence in the light most favorable to Dawson and disregards reasonable inferences
that jurorscould draw fromtherecordto concludethat under clearly established law, theofficers
used excessive force and conducted a strip search in an unreasonable manner in violation of
Dawson’ s Fourth Amendment rights. Accordingly, | respectfully dissent and would reverse
and remand for trid.” (footnote omitted), pet. for reh’ g and reh’ g en banc denied, 769 F.3d 326
(5th Cir.)). But see Lunav. Mullenix, 773 F.3d 712, 720 (5th Cir. 2014).

27 765 F.3d 1076 (9th Cir. 2014).
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about Cruz by aconfidential informant.”® Told that Cruz wasagang member who sold
drugs and carried agun, the officers converged on Cruz while hewasin hisvehicle,
surrounding himinaWalmart parking lot.”®® According to the officers, Cruz disobeyed
orders to get on the ground as he exited his vehicle and instead reached for his
waisthand, bringing all five officers to fire atotal of twenty shotsin two to three
seconds.”™® Asthey approached the car, they found Cruz’ sbody was entangled in his
seatbelt.?* There was no gun found on his body, but a loaded weapon was later
found on the passenger seat of Cruz’ svehicle.?? Thedistrict court granted summary
judgment for the officers based on their uncontradicted version of the facts.*® As
Judge Kozinski explained, in reversing the grant of summary judgment, thiswas a
case of “‘we said, he’ s dead,’”#* in which the reasonableness of the use of deadly
force will turn on the jury’s answer to the question of whether Cruz reached for his
waistband.?™ For the court deciding the motion for summary judgment, however, the
guestion is a different one: “Could any reasonable jury find it more likely than not
that Cruz didn’t reach for hiswaistband?’#*° Asthe court notes, this question should
not be answered by considering only the officers' self-serving testimony. The court
must consider whatever circumstantial evidence might discredit their story.?” Given
the undisputed fact that no gun was found on Cruz, ajury might question why he
would have been reaching for his waistband.*® This, along with other “material
factual discrepancies,” led the Ninth Circuit panel to reverse the grant of summary
judgment.?® Whether Tolan represents a unique response to a particularly egregious
misapplication of summary judgment rulesto an especially horrendous set of facts or
whether it will beinvoked to ward off summary judgment on qualified immunity in
amuch broader spectrum of cases remains to be seen. Since Tolan, there have been
other decisionsrecognizing and applying the appropriate standard for summary judg-
ment in the qualified immunity context.”® My guessis that Tolan, while not on the

28 |d, at 1077.

29 1d. at 1077-78.

20 1d, at 1078.

211 |d

212 |d

213 |d

24 d, at 1077.

25 d, at 1079.

216 |d

217 |d

218 |d

219 d, at 1080.

20 e e.g., Lunav. Mullenix, 773 F.3d 712, 720 (5th Cir. 2014) (“Mullenix assertsthat, as
amatter of law, hisuse of force was not obj ectively unreasonabl e because he acted to protect
other officers, including Officer Ducheneaux beneath the overpass and officerslocated further
north up theroad, aswell asany motoristswho might have beenlocated further north. However,
accepting plaintiffs' version of the facts (and reasonabl e inferences therefrom) astrue, these
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merits of the qualified immunity defense, will be one of the more helpful and signifi-
cant Supreme Court opinionsin terms of process for plaintiffs asserting Section 1983
claims against officialsin their individual capacities.

D. Clearly Established Law: “ But | Don’t Want to Go Among Mad People.”

The question of “what makesthelaw clearly established” isriddled with contra-
dictions and complexities. As Judge Hall of the Second Circuit has recently noted,
“[flew issues related to qualified immunity have caused moreink to be spilled than
whether a particular right has been clearly established, mainly because courts must
calibrate, on a case-by-case basis, how generaly or specificaly to define the right at
issue.” #? Judge Wilson has observed:

[T]he way in which courts frame the question, “was the law
clearly established,” virtually guarantees the outcome of the qual-
ified immunity inquiry. Courts that permit the general principles

facts are sufficient to establish that Mullenix’s use of deadly force was objectively unreason-
able”); Williamsv. Holley, 764 F.3d 976, 980 (8th Cir. 2014) (“Holley contendsthereisin-
sufficient evidencefor areasonablejuror to find hisdecision to uselethal force against Cletis
wasunreasonable. Holley, inessence, contendsthe court isbound to accept hisversion of events
because he isthe only surviving eyewitness of the atercation. Holley, however, overlooksthe
circumstantial evidence which shows possible inconsistencies with Holley’ s account of the
shooting. Asthedistrict court found, thecircumstantial evidencerai sed questionsof fact regard-
ing material aspectsof Holley’ saccount of the event. Wemust view theseinconsistenciesinthe
light most favorableto Rosestta, giving Roseettathe benefit of all reasonableinferences.” (citing
Tolanv. Cotton, 134 S. Ct. 1861, 1863 (2014); Edwardsv. Byrd, 750 F.3d 728, 731 (8th Cir.
2014)); Millerv. Gonzalez, 761 F.3d 822, 828-29 (7th Cir. 2014) (“ Thedistrict court’ sdecision
ultimately rests on the proposition that an accidental use of force cannot be excessive under
the Fourth Amendment. But whether Gonzalez' s use of force was accidental is precisely the
disputed question—a question that cannot be resolved on this record given the competing
versions of theevent. . . . If Miller isbelieved, Gonzalez saw him subdued at gunpoint, lying
motionless and spread-eagled on the ground, and then deliberately brought down hisknee on
Miller's jaw with enough force to break it.” (citations omitted)); Felders ex rel. Smedley v.
Malcom, 755 F.3d 870, 885 (10th Cir. 2014) (“When the district court concludes that area
sonable jury could view the facts a certain way, we take them astrue. Thus, a thisstagein the
litigation, we cannot rule out the possibility that Bairett caused the car doors to remain open,
Malcom was aware that Bairett caused the car doorsto remain open, and Duke [adrug sniffing
dog] failed to properly aert before entering the vehicle. If that iswhat actually happened, then
Malcom violated clearly established law.” (footnote omitted)), cert. denied, 2015 WL 133498
(Jan. 12, 2015).

2! CARROLL, supranote71. (“‘But | don’t want to go among mad people, ” Aliceremarked.
‘Oh, you can’t help that,” said the Cat: ‘we're all mad here. I'm mad. You' re mad.’”).

22 Golodner v. Berliner, 770 F.3d 196, 205 (2d Cir. 2014). Judge Hall recommends appli-
cation of the" Goldilocksprinciple,” anapproach | have also recommendedtojudgesintraining
programs. Id. at 206. Under such aprinciple, the court should frametheright neither so narrowly
that “ government actorswill invariably receive qualified immunity,” nor so broadly that “immu-
nity will be available rarely, if ever.” Id.
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enunciated in cases factualy distinct from the case at hand to
“clearly establish” thelaw in aparticular areawill be much more
likely to deny qualified immunity to government actorsin avariety
of contexts. Conversely, those courtsthat find the law governing
aparticular area to be clearly established only in the event that
afactually identical case can befound, will find that government
actors enjoy qualified immunity in nearly every context.”

Thesource of these different approachesmay betraced to theforked tonguewithwhich
the Supreme Court has spoken. In reviewing cases from the Ninth and Eleventh Cir-
cuits, the Court has sent out mixed signals.?** Defendants will cite to language from
Saucier v. Katz,? Brosseau v. Haugen,? Ashcroft v. al-Kidd,?” Ryburn v. Huff,?® and
Stanton v. Sms,?® all decisions reversing the Ninth Circuit and demanding a more
factually specific framing of the right in question. Plaintiffs will cite to Hope v.
Pelzer,” an opinion chastising the Eleventh Circuit for itsinsistence on acase with
“‘materialy similar’ facts’ in order to have the law clearly established, and stressing
that “fair warning”#* is all that is needed. As| have noted elsewhere, | do not think
there is much Hope | eft for plaintiffs.? It has been over ten years since the Court has

223 Wilson, Location, supra note 68, at 475.

24 Jeffries, Jr., What' sWrong with Qualified Immunity?, supra note 7, at 852 (comment-
ing on the “conflicting signals’ from the Supreme Court).

25 533 U.S. 194, 201 (2001) (explaining that the clearly established law inquiry “ must be
undertaken in light of the specific context of the case, not as abroad general proposition™).

26 543 U.S. 194, 200, 201 (2004) (per curiam) (framing the question in avery fact-specific
way—whether it was clearly established that it was unconstitutional “to shoot a disturbed
felon, set on avoiding capture through vehicular flight, when personsintheimmediate areaare
at risk fromthat flight,” and noting that none of the casesproffered by the plaintiff to demonstrate
clearly established law “squarely govern[ed] the case here”).

27 131S. Ct. 2074, 2083 (2011) (“A Government official’ sconduct viol ates clearly estab-
lished law when, at the time of the challenged conduct, ‘[t]he contours of [a] right [are] suffi-
ciently clear’ that every ‘ reasonableofficial would have understood that what heisdoing viol ates
that right.” We do not require a case directly on point, but existing precedent must have placed
the statutory or constitutional question beyond debate.” (alteration in original)) (quoting
Anderson v. Creighton, 483 U.S. 635, 640 (1987)).

28 132 S. Ct. 987,990 (2012) (per curiam) (“No decision of this Court hasfound a Fourth
Amendment violation on facts even roughly comparable to those present in this case.”).

29 134 S, Ct. 3,7 (2013) (per curiam) (“[W]hether or not the constitutional rule applied by
the court below wascorrect, it wasnot ‘ beyond debate.’” (quoting al-Kidd, 131 S. Ct. at 2083)).

#0536 U.S. 730 (2002).

2 d. at 741 (“[T]he salient question that the Court of Appeals ought to have asked is
whether the state of the law in 1995 gave respondents fair warning that their alleged treatment
of Hope was unconstitutional.”).

22 geegenerally Karen Blum, Erwin Chemerinsky & Martin A. Schwartz, Qualified Im-
munity Developments. Not Much Hope Left For Plaintiffs, 29 Touro L. Rev. 633 (2013).
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denied qualified immunity to a state actor,”® and whether that trend will continue
will betested when the Court rendersits opinion in City and County of San Francisco
v. Sheehan,?* acase from the Ninth Circuit granted certiorari asthis Articlewas being
written. In Sheehan, asocia worker called the San Francisco Police Department to ask
for assistance in taking into custody, for purposes of treatment and evaluation, amen-

tally-ill, middle-aged woman who lived in a group home for persons with mental

2% geeGrohv. Ramirez, 540 U.S. 551, 563 (2004) (“ Giventhat the particul arity requirement
isset forthinthetext of the Congtitution, no reasonable officer could believethat awarrant that
plainly did not comply with that requirement wasvalid.”); seealso Hope, 536 U.S. at 752-60
(denying qualified immunity to prison guards who attached a prisoner to a hitching post for
seven hours in the hot sun with no shirt, no bathroom breaks and little, if any, water). Inthe
Court’s last term, it issued three opinions addressing the merits of the qualified immunity
defense, ruling unanimously in each case that the officials were entitled to qualified immunity.
See Lanev. Franks, 134 S. Ct. 2369, 2382—83 (2014) (“At the time of Lane' s termination,
Eleventh Circuit precedent did not provide clear notice that subpoenaed testimony concerning
information acquired through public employment is speech of acitizen entitled to First Amend-
ment protection . . . . Thereis no doubt that the Eleventh Circuit incorrectly concluded that
Lane’' stestimony wasnot entitled to First Amendment protection. But becausethequestionwas
not ‘beyond debate’ at thetime Franksacted, Franksisentitled to qualified immunity.” (quoting
al-Kidd, 131 S. Ct. at 2083)); Wood v. Moss, 134 S. Ct. 2056, 2068 (2014) (“No decision of
which we are aware . . . would aert Secret Service agents engaged in crowd control that they
bear aFirst Amendment obligation ‘to ensure that groupswith different viewpointsare at com-
parablelocationsat al times.”” (quoting Mossv. U.S. Secret Serv., 711 F.3d 941, 952 (9th Cir.
2013) (O’ Scamlain, J., dissenting)); Plumhoff v. Rickard, 134 S. Ct. 2012, 2022, 2023 (2014)
(“We have held that petitioners’ conduct did not violate the Fourth Amendment, but even if
that were not the case, petitioners would still be entitled to summary judgment based on
qudified immunity . . .. ‘[E]xisting precedent must have placed the statutory or constitutional
guestion’ confronted by the official ‘beyond debate.” In addition, ‘ [w]e have repeatedly told
courts . . . not to define clearly established law at a high level of generdity,” since doing so
avoids the crucial question whether the official acted reasonably in the particular circum-
stancesthat heor shefaced.” (third and fourth alterationin original) (quoting al-Kidd, 131 S. Ct.
at 2074, 2083-84)).

The Supreme Court’ stendency torarely deny qualified immunity to public officialshasnot
goneunnoticed by judgesand scholars. See, for example, C.B. v. City of Sonora, 769 F.3d 1005
(9th Cir. 2014) (Smith, J., concurring in part and dissenting in part), where Judge Smith notes:

TheSupreme Court’ srecent caselaw illustratesthe substantial protection
that qualified immunity affords police officers. Although each caseis
decided based onitsspecific facts, thereality isthat the Supreme Court in
the recent past hasrarely denied qualified immunity to police officers.
Asonescholar hasobserved, beforetherecent reversal of agrant of quali-
fied immunity in Tolan, 134 S. Ct. 1861, the Court had not ruled against
apolice officer in aqualified immunity case since Groh v. Ramirez, 540
U.S. 551 (2004), decided nearly a decade earlier.
Id. at 1038 n.5 (internal citation omitted).

2% gheehan v. City and Cnty. of San Francisco, 743 F.3d 1211 (9th Cir. 2014), cert.
granted, City and Cnty. of San Francisco v. Sheehan, 135 S. Ct. 702 (2014). Because Justice
Breyer’sbrother wasthedistrict court judgein the case, hedid not participateinthe decision
to grant certiorari.
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illness.® Teresa Sheehan had stopped taking her medications, was not taking care of
herself, and had threatened to kill the social worker with aknife when hetried to enter
her room to perform awelfare check.?* When Officer Holder and Sergeant Reynolds
arrived at the home, they accompanied the social worker to Ms. Sheehan’ sroom. After
knocking and announcing that they were police, the officers entered the room using
akey. Ms. Sheehan grabbed aknife, waked towardsthe officers, told themthey didn’t
have asearch warrant, and threatened to kill them unlessthey |ft her alone.”*’ Follow-
ing the threat, the officersretreated, closed the door and left Ms. Sheehan in her room.
They called for backup and instructed the social worker to await the back-up officers
and let themin on arrival. So far, so good. Instead of awaiting the backup, however,
Sergeant Reynolds and Officer Holder, with service weapons drawn, forced open
the door to Ms. Sheehan’ s room.”® When Sheehan advanced with aknife, Sergeant
Reynoldsinitialy used pepper spray, but to no effect. Both officers then fired, and
Sheehanwashit five or six times.? Sheehan survived and, after prevailing onthecrim-
inal charges brought against her,?* she filed a civil rights action against the officers
aswell asthe City and County of San Francisco, aleging Fourth Amendment claims
under Section 1983 for unreasonable search and seizure and excessive force.*”* The

2% 743 F.3d at 1217. The social worker was an “ authorized person” who could initiate a
72-hour detention under California Welfare & Ingtitutions Code § 5150. Id. at 1218.

26 |d. at 1217.

27 d. at 1218-19.

28 1d. at 1219.

20 d. at 1220.

20 gheehan was prosecuted:

[F]or two countsof assault with adeadly weapon, two countsof assaulting
apolice officer with adeadly weapon and one count of making criminal
threats against Hodge [the social worker]. . . . Thejury hung on the four
assault countsand acquitted onthecriminal threstscount. Thecity el ected
not to retry Sheehan.

Id.

241 (. Sheehan also asserted a claim under the Americans with Disabilities Act (ADA), as
well asvariousstatelaw claims. Id. Thereis disagreement among the circuits asto whether and
to what extent the ADA appliesin the context of arrests or other seizures of emotionally dis-
turbed or mentally ill persons. Seeid. at 1231. In addressing theissue asameatter of firstimpres-
sion, the Ninth Circuit held that the ADA does apply in the context of arrests, and that ajury
couldfind that thecity fail ed to reasonably accommodate Sheehan’ sdisability “whentheofficers
forced their way back into her room without taking her mental illness into account.” 1d. at
1232-33. One of the questions onwhich the Supreme Court hasgranted certiorari is*[w] hether
Title I of the Americanswith Disabilities Act requires|aw enforcement officersto provide ac-
commodations to an armed, violent, and mentally ill suspect in the course of bringing the
suspect into custody.” Petition for Writ of Certiorari, City and Cnty. Of San Francisco v.
Sheehan, 135 S. Ct. 702 (2014) (No. 13-1412). The extent to which the ADA appliesto arrests
or other seizuresof mentaly ill personsisbeyond the scope of thisArticle, but | expect ama-
jority of the Court may adopt alegal principle that runs close to that of the Fifth Circuit’s
positionin Hainzev. Richards, 207 F.3d 795 (5th Cir. 2000). In Hainze, the court held that

Titlell doesnot apply to an officer’ son-the-street responsesto reported
disturbancesor other similar incidents, whether or not those callsinvolve



2015] SECTION 1983 LITIGATION 949

district court granted summary judgment on all claims for the defendants, and Ms.
Sheehan appealed.*”

In addressing theissuesraised by the Fourth Amendment claims, the Ninth Circuit
panel examined the conduct of the officersat each step of the encounter and was unani-
mous in concluding that theinitial entry into Ms. Sheehan’ sroom without awarrant
was|awful under theemergency aid exception to thewarrant requirement.? Therewas
also agreement that theinitial entry wasconducted in areasonablemanner. Theofficers
knocked and announced, used apasskey, and entered without weaponsdrawn.?** As
to the second entry, however, whileall agreed that the emergency aid exception still ap-
plied and there remained no need for awarrant,*® the majority of the panel refused
to hold, asamatter of law, that the decision to force the second entry was reasonable.?*
Taking into consideration the report of Lou Reiter, plaintiff’s expert,®’ along with

subjects with mental disabilities, prior to the officer’s securing the

scene and ensuring that thereisno threat to human life. Law enforcement

personnel conducting in-the-field investigationsal ready facethe onerous

task of frequently having to instantaneoudly identify, assess, and react

to potentialy life-threatening situations. To require the officersto factor

in whether their actions are going to comply with the ADA, in the

presence of exigent circumstances and prior to securing the safety of

themselves, other officers, and any nearby civilians, would pose an

unnecessary risk to innocents.
Id. at 801. If the Court wereto embrace atheory that the ADA doesapply to arrests, it would not
beunreasonabletolimit the reasonabl e accommodati onsrequi rement to situationswhereofficers
have “secur[ed] the scene and ensur|ed] that thereis no threat to human life.” 1d. Therewould
gtill be aquestion about how that approach might apply to the facts of Sheehan, and resolution
of that question will depend on whether the Court views the undisputed facts as having estab-
lished that Ms. Sheehan was “ secured” and presenting “no threat to human life” at the time
of the second forced entry that precipitated the shooting. Tolan’ sadmonition that reasonablein-
ferences must be drawn in favor of the non-moving party would lend support to Ms. Sheehan’s
claim that the scene was secured, she had no means of escape, and she presented no threat
to othersor herself whileconfined to her room. She had never threatened to harm herself. See
Sheehan, 743 F.3d at 1226.

22 gheehan, 743 F.3d at 1220.

23 1d. at 1222. Asthe court explained, “[ T]he emergency aid exception applieswhen: ‘ (1)
considering thetotality of the circumstances, law enforcement had an objectively reasonable
basisfor concluding that therewas animmedi ate need to protect othersor themsel vesfrom seri-
ous harm; and (2) the search’s scope and manner were reasonable to meet the need.’” Id. at
1221 (citing United Statesv. Snipe, 515 F.3d 947, 952 (9th Cir. 2008)).

24 1d. at 1223.

#5 |d. at 1224-25.

26 1d, at 1225.

247 Theauthor acknowledgesthat she knowsMr. Reiter well and respects hisprofessional
opinion asto the “reasonableness’ of the officers' conduct. According to the court, Reiter ex-
plained “officers are trained not to unreasonably agitate or excite the [mentally ill] person,
to contain the person, to respect the person’s comfort zone, to use nonthreatening communi-
cations and to employ the passage of time to their advantage.” 1d. at 1225.
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the training the officers had received,*® and the totality of the circumstances, and
viewing the facts in the light most favorable to the plaintiff,** the mgjority con-
cluded that “areasonable jury could find that the officers' decision to force a con-
frontation with Sheehan was objectively unreasonable,”* and thus violated the
Fourth Amendment.

Having determined that a reasonablejury could find that the second entry consti-
tuted a constitutional violation, the majority proceeded to deny qualified immunity
onthisFourth Amendment claim, relying primarily on Grahamv. Connor," Alexander
v. City and County of San Francisco,”* and Deorlev. Rutherford®® ascasesthat clearly

%8 San Francisco training materials“ advise of ficersto request backup, to calmthe situation,
to communicate, to move slowly, to assume a quiet, nonthreatening manner, to take timeto
assessthe situation and to ‘ give the persontimeto calmdown.”” Id. For an excellent articlethat
makes the case for taking into account how police are trained regarding emotionally disturbed
persons when assessing the constitutionality of the use of force against such persons, see
Michadl Avery, Unreasonable Seizures of Unreasonable People; Defining the Totality of Cir-
cumstances Relevant to Assessing the Police Use of Force Against Emotionally Disturbed
People, 34 CoLuM. HUM. RTS. L. REV. 261 (2003).

20 Viewing the facts favorably to the plaintiff, the officers had been told by the social
worker that there was no avenue of escape from plaintiff’s room other than the door they
wereguarding and that all other occupants of the building had been evacuated. Sheehan, 743
F.3d at 1226. Plaintiff was not suicidal. Id. Furthermore, backup was on the way at the time of
the second entry, and trained negotiators with lesslethal weaponswould be available to defuse
thesituation. 1d. at 1228. Cf. Aldabav. Pickens, No. 13-7034, 2015 WL 451227, at *4 (10th Cir.
Feb. 4, 2015) (“When an individual poses amore severe and immediate threat to himself, a
higher level of forcemay be reasonablein order to seizehimfor protective custody purposes.”);
Ricev. ReliaStar Lifelns. Co., 770 F.3d 1122, 1131 (5th Cir. 2014) (holding that “thethreat an
individual posesto himself may create an exigency that makesthe needs of law enforcement so
compelling that awarrantlessentry isobjectively reasonabl e under the Fourth Amendment”).

%0 d, at 1226.

%1490 U.S. 386 (1989). Invoking the balancing test of Graham, the majority weighed the
significant intrusion on Ms. Sheehan’s Fourth Amendment rights against the need for an
immediate re-entry of her room, “apparently without warning and with guns drawn, under
conditionsthat werelikely to result in her death” and concluded that “any reasonabl e officer
would have known that this use of force was excessive.” Sheehan, 743 F.3d at 1228.

%2 29 F.3d 1355 (9th Cir. 1994). In Alexander, theplaintiff claimed that officersexecuting
an administrative warrant for the health inspection of a home “storm[ed] the house of aman
whomthey knew to beamentallyill, elderly, half-blind reclusewho had threatened to shoot any-
body who entered.” Id. at 1366. The confrontation ended with the elderly man being killed.
Id. at 1358. While the use of deadly force in Alexander may have been justified at the moment
of theshooting, theNinth Circuit concluded that summary judgment for the officerswasinappro-
priate because if ajury found that the officers entered for the purpose of assisting in ahhealth
inspection, thejury could also find that the use of a SWAT team to make such an entry con-
stituted excessive force under the circumstances. 1d. at 1366—67. In Alexander, backup was
summoned and negotiation was attempted before making the forced entry. Id. at 1358.

%8 272 F.3d 1272 (9th Cir. 2001). In Deorle, the court denied qualified immunity to an
officer who shot an unarmed mentally ill person with alesslethal weapon (lead-filled bean-
bag round), where there was no threat presented to the officer, he had a clear line of retreat,
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established thelaw and “ woul d have placed any reasonabl e, competent officer on notice
that it is unreasonable to forcibly enter the home of an armed, mentally ill subject
who had been acting irrationally and had threatened anyone who entered when there
was no objective need for immediate entry.”** The magjority was careful to empha-
size that its conclusions as to the merits of the Fourth Amendment violation and the
denial of qualified immunity were based on its view of the facts and reasonable infer-
ences drawn therefrom in the light most favorable to Ms. Sheehan.”® On facts the
majority considered “disputed,” there was an acknowledgment that at trial, a jury
might find that “ Sheehan wasnot contained, that she presented aflight risk, that officers
or others were in danger, or that the officers reasonably but mistakenly believed that
their entry was necessary to prevent Sheehan’ s escape or ensure the safety of them-
selves or others.”?®

Frankly, it is somewhat difficult to discern if there are really any material factsin
disputein Sheehan or whether the facts are essentially agreed upon and the question
isjust one of the reasonableness of the officers’ conduct under the given set of facts.
Theone materia fact that the panel identifies as apparently disputed iswhether Hodge,
the social worker, “told the officersthat no one elsewasin the building.”*’ If defen-
dants do not dispute the fact that Hodge informed the officersthat he had cleared the
building and if thereare no other material factsin dispute, then under Scott v. Harris,*®
the question of thereasonableness of the officers’ conduct given the undisputed facts
isa“pure question of law” for the court to decide.”®

For plaintiff to prevail in the Supreme Court on the unlawfulness of the second
entry, the Court®® would have to agree that there were disputed material facts that, if
foundinfavor of plaintiff, would support ajury’ s determination that the officers' deci-
sion to make the second entry at the time and in the manner they did, without await-
ing backup, was objectively unreasonable. The Court could also conclude that there
are no materia factsin dispute and decide the reasonableness of the second entry asa

and where a confrontation could easily have been avoided. Id. at 1282. The court also stated
that “where it is or should be apparent to the officers that the individual involved is emo-
tionally disturbed, that isafactor that must be considered in determining, under Graham, the
reasonableness of the force employed.” Id. at 1283.

%4 Sheehan, 743 F.3d at 1229.

%5 |d. at 1228-29.

%6 d, at 1229.

%7 d. at 1218 n.1.

%8 550 U.S. 372 (2007).

% |d. at 381 n.8. Thisauthor does not agree that the question of “ objective reasonableness’
under the Fourth Amendment should always be a question for the court rather than ajury.
In caseswherethe answer isnot obvious, | agree with Justice Stevens' s assessment in Scott that
“[w]hether aperson’ sactions haverisen to alevel warranting deadly force isaquestion of fact
best reserved for ajury.” Id. at 395 (Stevens, J., dissenting).

20 Justice Breyer hasrecused himself from the case, so the Ninth Circuit opinion asto the
Fourth Amendment issues could be affirmed by a 44 split.
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matter of law. If amgjority decides (1) that the disputed factswhen viewed in the light
most favorable to the plaintiff could not support ajury’ sfinding of objective unres-
sonableness asto the second entry, or that there are no disputed facts, and (2) that the
second entry was objectively reasonable as a matter of law, then it's “ game over” for
the plaintiff on the Fourth Amendment unreasonable search and seizure and ex-
cessive force claims. The panel was in agreement that “the officers' use of deadly
force—viewed from the standpoint of the moment of the shooting—was reasonable
asamatter of law.”#" It was only under the Ninth Circuit’ s “ provocation theory” %
that the shooting could be deemed unreasonable. Thus, the officers could be found li-
ablefor the harm caused by the shooting only if the second entry constituted an inde-
pendent Fourth Amendment violation that recklessly provoked theviolent confrontation
with Sheehan. Thus, under the Ninth Circuit’ sanalysis, the claim of excessive force
will stand or fall with the claim based on the wrongful entry.

A holding against the plaintiff on the merits of the second entry would obviate the
need to address the second prong of the immunity analysis, the clearly-established-
law question. But, if the Court wereto find in favor of the plaintiff on the unlawfulness
of the second entry, the plaintiff would have to convince the Court that the Ninth Cir-
cuit’s clearly-established-law analysis withstands scrutiny. Of course, pursuant to
Pearson and asit did in Santon, the Court could jump to the second prong and hold
that the officers should be granted qualified immunity because, whether or not their
conduct in making the second entry violated the Fourth Amendment, the unlawful ness
of entering the home of amentally ill person who, at the moment before entry, could
not escape and posed no imminent threat to herself or others, including the officers,
was not clearly established by Supreme Court or Ninth Circuit precedent and was not
beyond debate. It isclear that thereis no Supreme Court precedent that would be con-
trolling with respect to the facts in Sheehan. While Graham clarifies the genera
framework to be applied to claims of unreasonable seizures under the Fourth Amend-
ment,” and “ clearly establishes the general proposition that use of forceis contrary
to the Fourth Amendment if it is excessive under objective standards of reasonable-
ness,”* asthe Court explained in Saucier, that may not be enough to put an officer on
noticethat his or her conduct was “ unlawful in the situation he confronted.” ** Deorle
involved the use of abeanbag round against amentally ill person and an officer who

%1 Sheehan, 743 F.3d at 1229.

%2 |d. at 1230 (citing Billingtonv. Smith, 292 F.3d 1177, 1189 (9th Cir. 2002) (“[W]herean
officer intentional ly or recklessly provokesaviolent confrontation, if theprovocationisaninde-
pendent Fourth Amendment violation, he may be held liable for his otherwise defensive use
of deadly force.”)).

%3 Graham setsforth factorsto be used in determining whether the use of forceisexcessive
under the Fourth Amendment—rfactors that include the severity of the crime, whether the
suspect poses athreat to the officers or others, and whether heis actively resisting arrest or
attempting to evade arrest by flight. Graham v. Connor, 490 U.S. 386, 396 (1989).

%4 Saucier v. Katz, 533 U.S. 194, 201-02 (2000).

%5 1d. at 202.
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unnecessarily provoked the encounter. Y et, the facts may be distinguished in ma-
terial ways. Deorlewas unarmed, had complied with officers’ demands, and had not
threatened to harm anyone when he was shot.** Nor did Deorle entail an entry into
aroom or home.

Alexander did involve the forcible entry into the home of a man known to be
mentally impaired pursuant to an administrative warrant authorizing aforcible entry
for purposes of conducting a health inspection.?” When Quade, the occupant, refused
to cooperate and threatened to shoot anyone who entered, the sergeant on the scene
called for atactical team and negotiatorsto assist. After an hour of fruitless negotia-
tion attempts, the decision wasmadeto forcibly enter the homein order “to take Quade
into custody.”*® Quade responded as promised and was shot and killed in return
fire.” Plaintiff’ schallengein Alexander, asin Sheehan, wasbased ontheallegedly un-
lawful entry, not the use of deadly force at the moment the officers were confronted
with an armed and threatening occupant. Plaintiff argued that the administrativewar-
rant did not authorize an entry for the purpose of arresting Quade, and that without ex-
igent circumstances,®” an arrest warrant was required to enter a home for a felony
arrest.?* The Ninth Circuit found that “[a] genuine dispute exist[ed] as to whether
or not defendants ordered the storming of the house primarily for the purpose of ar-
resting Quade,”*® but agreed with plaintiff that if the forcible entry were for the
purpose of arrest, the law was clearly established that an arrest warrant was needed.””
Furthermore, on the amount of force used in effecting the entry, the court concluded
that the jury’ s resolution of the disputed fact as to the purpose of the entry would also

%% Deorlev. Rutherford, 272 F.3d 1272, 1285 (9th Cir. 2001).
%7 Alexander v. City and Cnty. of San Francisco, 29 F.3d 1355, 1357-58 (9th Cir. 1994).
%8 |d. at 1358-59. After the event, acaptain on the scene gave the following statement to
the press:
It wasn’t necessarily dangerous but we could have been waiting all day
long. The manwasjust unresponsiveto any of our demands, any of our
requests. And with the hostage negotiators and myself it appeared that he
was not going to respond and uh we felt that rather than keep traffic
blocked up and the streets blocked all day long we would try to go in
and arrest him.
Id.
269 |d
210 As Judge Kozinski noted in his concurring opinion, “No exigency stood in the way of
seeking awarrant. The suspect was encircled and was no threat to anybody. K eeping the house
blockaded long enough to apply for a warrant would have been a nuisance but, as best the
record discloses, posed no danger to the community.” 1d. at 1368 (Kozinski, J., concurring)
(citations omitted).
2 1d. at 1360.
22 1d. at 1364.
28 |d. (“If [arrest] isthe purpose, clearly established law requires an arrest warrant, and also
prohibitsthe conversion of anadministrativewarrant into an all-purposetool in the handsof law
enforcement authorities.”).
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bear on the jury’ s determination of the reasonableness of the means used to make
the entry.”* A reasonable jury might find that “ storming the house” was unreasonable
as a means of executing a health inspection warrant, but might be reasonable as a
means of executing the arrest of someone who had threatened to shoot anyone who
entered his home.?” On the clearly-established-law issue, the Ninth Circuit found
Alexander to have much in common with the facts of Sheehan:

In both cases, police officershad alegal right to enter aperson’s
home (to render emergency aid in Sheehan’ s case and to execute
an administrative warrant in Alexander). In both cases, the subject
was contained and had threatened those who entered. In both, the
officers knew they were dealing with someone who was mentaly
ill and acting irrationally. And in both, police officers decided to
force an entry, knowing it was likely to result in a violent con-
frontation, absent the need to do s0.?"

Infact, the conduct of the officersin Alexander was arguably more reasonable. They
awaited backup and attempted negotiation before making the forcible entry.?”’

If the Supreme Court addresses the clearly-established-law prong of the quaified
immunity analysisin Sheehan, we will learn how much Hopeisleft. While Graham
may betoo general and Deorle may betoo factualy dissimilar, Alexander would seem
to satisfy the“ Goldilocks’ test®”® in giving fair warning of the unlawfulness of forcibly
entering the home of an armed and threatening, mentally-ill person “when therewasno
objective need for immediate entry.”#” In my opinion, on the facts of Sheehan, one
could also make a case that the conduct of these officers, one of whom held the rank
of Sergeant, was “plainly incompetent.”** Both officers had been trained in how to
conduct themselves in encounters with mentally ill persons.?®' They had called for
backup which had arrived as they were engaged in the second entry. They werenot in
someremote, rurd areawhere backup might take timeto arrive. There appeared to be
no urgent need to enter the room before the negotiators and the officers equipped with
less-than-lethal weaponswere available. Indeed, to borrow from Alexander Pope, one
might conclude that this was a case of “fools rush[ing] in.”#*

2% 1d. at 1366-67.

25 1d. at 1367.

2% sheehanv. City and Cnty. of San Francisco, 743 F.3d 1211, 1228-29 (9th Cir. 2014).

27 d. at 1229.

"8 See supra note 222 and accompanying text.

29 Sheehan, 743 F.3d at 1229.

%0 SeeMalley v. Briggs, 475 U.S. 335, 341 (1986) (“Asthe qualified immunity defense has
evolved, it providesample protectionto all but the plainly incompetent or those who knowingly
violate the law.").

%81 Spe supra notes 241-48 and accompanying text.

%2 ALEXANDER POPE, AN ESsAY ON CRITICISM 36 (1711). Thefull lineis“[floolsrushin
where angelsfear totread.” Id. Having said this, given the Ninth Circuit’ slong losing streak in
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Defining the contours of the right in question is only one aspect of the clearly-
established-law puzzle. Even if one can agree on what the “right” in question is,
there islingering uncertainty about where one looks to decide whether the law was
clearly established. What law counts? Note that in both Carroll and Reichle, the
Court assumed arguendo that “a controlling circuit precedent could condtitute clearly
established federal law.”?** Despite some Supreme Court guidance on what law counts
in the clearly-established-law analysis, the question of what law controlsisitsalf till
amazingly unclear.® In Wilson v. Layne, the Supreme Court indicated that “ cases of
controlling authority in [the] jurisdiction at thetimeof theincident which clearly estab-
lished theruleon which [plaintiffs] seek torely” or “aconsensusof casesof persuasive
authority” could serve to clearly establish the law.?® In the absence of controlling
authority from the Supreme Court or the relevant jurisdiction, the mgjority of circuits
will consider circuit casesfrom other jurisdictionson the clearly-established-law prong
of the analysis.®

qudified immunity casesand the Court’ sclear deferenceto law enforcement officials, | am not
optimistic about Ms. Sheehan’s chances of prevailing on her Fourth Amendment claims. |
hope | am wrong.

%8 Carroll v. Carman, 135 S. Ct. 348, 350 (2014); seealso Reichlev. Howards, 132 S. Ct.
2088, 2094 (2012). The tentativeness on the relevance of circuit law made some sense in
Reichle, where the defendants were federal law enforcement agents who operate nationally. In
Ashcroft v. al-Kidd, some membersof the Court expressed awillingnessto givemoredeference
to an official who functions on a national level because “[t]he official with responsibilities
in many jurisdictions may face ambiguous and sometimesinconsi stent sources of decisional
law.”). 131 S. Ct. 2074, 2086 (2011) (Kennedy, J., concurring). In Carroll, however, the
Court’ shedging on the controlling nature of circuit precedent wasnot so justified and not ex-
plained. The law enforcement officer in Carroll was alocal official whose conduct would
be governed by the law of the Ninth Circuit. Perhaps the Court’ s hesitation was areflection
of itsgeneral disagreement with Ninth Circuit rulings. Seegenerally Carroll, 135 S. Ct. 348.

%4 Thissubject provided fodder for afascinating blog discussion. SeeRichard M. Re, Should
Circuit Precedent Deprive Officersof Qualified Immunity?, REsJubIiCATA (Nov. 17, 2014, 6:49
AM)), http://richardreg udicata.wordpress.com/2014/11/17/shoul d-circuit-precedent-deprive-of
ficers-of-qualified-immunity/and http://richardresj udicata.wordpress.com/2014/11/14/does
-circuit-precedent-deprive-officers-of-qualified-immunity/more-1757.

%5 526 U.S. 603 (1999).

% 1d. at 617.

%7 See, eg., Terebes v. Torreso, 764 F.3d 217, 231 & n.12 (2d Cir. 2014); Jacobson v.
McCormick, 763 F.3d 914, 918 (8th Cir. 2014); Brent v. Wenk, 555 F. App’x 519, 526-27
(6th Cir. 2014); Bame v. Dillard, 637 F.3d 380, 384 (D.C. Cir. 2011); Madonado v.
Fontanes, 568 F.3d 263, 270-71 (1st Cir. 2009); Williamsv. Bitner, 455 F.3d 186, 194 (3d Cir.
2006); Owensby and through Owensv. Lott, 372 F.3d 267, 280 (4th Cir. 2004); McClendonv.
City of Columbia (McClendon I1), 305 F.3d 314, 329-30 (5th Cir. 2002) (en banc); Roskav.
Peterson, 304 F.3d 982, 998-1000 (10th Cir. 2002); Burgessv. Lowery, 201 F.3d 942, 944-46
(7th Cir. 2000). For the most liberal view of what can serveto clearly establish the law, see
Prison Legal Newsv. Lehman, 397 F.3d 692, 701-02 (9th Cir. 2005) (“1n determining whether
PLN’srightsin this case were clearly established, and whether a reasonable person would
have known hisor her actionsviolated these rights, we may look at unpublished decisionsand
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The combination of (1) uncertainty about how precisely or broadly the right may
be defined, (2) the role of Supreme Court, federal circuit and state law casesin estab-
lishing the defined right, and (3) the temporal problem of determining what law was
controlling at thetimeof the challenged conduct for purposesof giving sufficient notice
to public officials of the lawfulness of their conduct, makes for some decisions that
would bafflethebest of us. Onemight say, “ here’ swherequalified immunity gets’ curi-
ouser and curiouser.’” 8 For example, in 1992, in Hudson v. McMillian,® the Supreme
Court addressed the question of “whether the use of excessive physical force against a
prisoner may congtitute cruel and unusua punishment when theinmate does not suffer
serious injury.”*® The Court answered the question in the affirmative, holding:

When prison officials maliciously and sadistically use force to
cause harm, contemporary standards of decency always are vio-
lated. This is true whether or not significant injury is evident.
Otherwise, the Eighth Amendment would permit any physical
punishment, no matter how diabolic or inhuman, inflicting less
than some arbitrary quantity of injury.?*

The Fourth®*? and Eighth®? Circuits misconstrued the Supreme Court decision for
anumber of years, requiring more than de minimisinjury to state an excessiveforce

thelaw of other circuits, inadditionto Ninth Circuit precedent.”). And for themost conserva-
tiveview onthisquestion, see Vinyard v. Wilson, 311 F.3d 1340, 1348 n.11 (11th Cir. 2002)
(“Althoughweciteand examinecther circuits and district courts' decisionsunder thefirst prong
of Saucier, wepoint out that these decisionsareimmaterial towhether thelawwas' clearly estab-
lished’ inthiscircuit for the second prong of Saucier.”). One might conclude that neither the
Ninth Circuit nor the Eleventh Circuit has yet discovered the “ Goldilocks™ principle.

For a case where officers were afforded qualified immunity because their conduct was
in conformance with precedent of the Supreme Court of the state even though not consi stent
with the law of the relevant circuit, see Sutterfield v. City of Milwaukee, 751 F.3d 542, 573
(7th Cir. 2014) (“In the absence of a controlling decision by the United States Supreme
Court, the Wisconsin cases are thus as relevant as our own precedents in evaluating what a
Milwaukee police officer might havethought the law permitted in responding to areport that
the occupant of a private dwelling was in danger of harming herself.”).

%8 CARROLL, supra note 71.

% 503 U.S. 1(1992).

20 (. at 4.

#Ld. at 9.

%2 See, e.g., Taylorv. McDuffie, 155 F.3d 479, 480 (4th Cir. 1998) (refusing to recogni ze ex-
cessiveforce claim by prisoner where only de minimisinjury alleged); Riley v. Dorton, 115
F.3d 1159, 1160 (4th Cir. 1997) (same); Normanv. Taylor, 25 F.3d 1259, 1260 (4th Cir. 1994)
(en banc) (same).

23 See, e.g., Meehanv. Thompson, 763 F.3d 936, 946, 947 (8th Cir. 2014) (“Werecognized
for thefirgt timein Chambersv. Pennycook, 641 F.3d 898 (8th Cir. 2011), that police conduct
that causesonly deminimisinjury could constitute excessiveforce.”); Crumley v. City of St.
Paul, 324 F.3d 1003, 1007 (8th Cir. 2003) (“[W]hilethiscourt has stated ‘[i]t remains an open
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claim. In 2010, in Wilkins v. Gaddy,?* the Supreme Court finally set them straight in
reversing the Fourth Circuit with the criticism that the Fourth Circuit’ sstrained read-
ing of Hudson was indefensible.?® Despite the Supreme Court’ s holding in Hudson
and Gaddy’ s criticism of circuit law ignoring Hudson’ s clear implications, both the
Fourth®® and Eighth®’ Circuits have recently issued opinionsgranting qualified immu-
nity to officers who did not violate the law as it existed in the respective circuits at
the time, even though the circuit law in each instance was clearly inconsistent with
Supreme Court precedent.”® Whilewe might instruct first year law students, aswell
aspoliceofficers, that Supreme Court opinionstrump circuit law, apparently thisisnot
the casewhen it comesto qualified immunity. Even the Supreme Court hasdeferred to
bad circuit law on the qualified immunity issue.

questioninthiscircuit whether an excessiveforce claimrequiressomeminimumleve of injury,’
Hunter v. Namanny, 219 F.3d 825, 831 (8th Cir. 2000), a de minimus use of force or injury
isinsufficient to support afinding of a constitutional violation.” (alterationsin original)).

24 559 U.S. 34 (2010).

%5 d. at 39.

26 geeHill v. Crum, 727 F.3d 312, 322 (4th Cir. 2013) (acknowl edging that the Fourth Circuit
had been applying theincorrect standard, but granting qualifiedimmunity because“[i]n 2007
under Norman, areasonablecorrectional officer would have objectively believed that thelawin
thiscircuit waswhat the Fourth Circuit said it was; that is, aplaintiff could not prevail on an ex-
cessiveforce claim ‘ absent the most extraordinary circumstances,” if he had suffered only de
minimisinjury”); Williamsv. Cdton, 551 F. App’'x 50, 51 (4th Cir. 2013) (per curiam) (same).

27 SeePetersonv. Kopp, 754 F.3d 594, 601 (8th Cir. 2014) (“[ Officer] K opp could haverea-
sonably believed his actions were constitutionally permissible as long as they did not cause
more than de minimisinjury”); Bishop v. Glazier, 723 F.3d 957, 962 (8th Cir. 2013) (“The
amount of forcethat Glazier allegedly used did not cause more than de minimisinjury. Glazier
isthusentitled to qualified immunity, because hedid not violate Bishop’ sthen clearly established
constitutional rights under the Fourth Amendment.” (citations omitted)); LaCrossv. City of
Duluth, 713 F.3d 1155, 1158 (8th Cir. 2013) (“In September 2006, when Mark deployed his
Taser, ‘areasonable officer could have believed that aslong as he did not cause more than de
minimisinjury to an arrestee, his actionswould not run afoul of the Fourth Amendment.’”).

28 As Judge Thacker noted in her dissent in Hill v. Crum:

Under prevailing Supreme Court precedent avail able at thetime of theas-
sault in this case, it was clearly established that an officer could not
malicioudly or sadistically imposeharmonacustodial, handcuffed, and
completely non-resistant inmate without violating the inmate’ s Eighth
Amendment right to befreefrom cruel and unusual punishment—and any
reasonable officer would have known as much. . . . Appellant Crum
claimsthat hewasentitled to assault Mr. Hill unabated for over two min-
utes so long as any resulting injury was de minimis. . . . Not so. Under
controlling Supreme Court precedent at thetime—not to mention applying
pure common sense—no reasonabl e officer could have believed such
abuse was lawful. . . .On November 1, 2007, the controlling Supreme
Court authority for excessive force casesin the Eighth Amendment con-
text was Hudson v. McMillian, 503 U.S. 1 (1992).
Hill v. Crum, 727 F.3d 312, 32526 (4th Cir. 2013) (Thacker, J., dissenting).
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In Lanev. Franks,*® the Court granted certiorari “to resolve discord among the
Courts of Appedls as to whether public employees may be fired—or suffer other
adverse employment consequences—for providing truthful subpoenaed testimony
outside the course of their ordinary job responsibilities.” *® In 2006, Edward Lane was
hired by Central AlabamaCommunity College (CACC) to bethe Director of Commu-
nity Intensive Training for Y outh (CITY), a“ statewide program for underprivileged
youth.”*" When conducting an audit of thefinancially struggling program’ s expenses,
Lanediscovered that Suzanne Schmitz, an Alabama State Representative, had been on
the payroll of the program but was virtually a“no show” employee.** Though advised
of the possible palitical repercussions, Lane fired Schmitz, prompting aninvestigation
by the FBI into Schmitz's employment with CITY .*® The investigation culminated
with federa criminal charges and ultimately a conviction against Schmitz. Lane gave
truthful testimony under subpoena at the trial resulting in Schmitz’'s conviction.®
Shortly thereafter, Steve Franks, then President of CACC, fired Lane, and Lane subse-
quently brought suit against Franksin hisindividual capacity for damages, claiming
that Lane’ stermination wasin retaliation for his protected speech and violated hisFirst
Amendment rights.*® The Eleventh Circuit affirmed the district court’ s grant of sum-
mary judgment for Franks,*® relying on Garcetti v. Ceballos,*” the Supreme Court
decision in which the Court held “that when public employees make statements pur-
suant to their official duties, the employees are not speaking as citizens for First
Amendment purposes, and the Constitution does not insulate their communications
from employer discipline.”*® The Eleventh Circuit concluded that Lane' s speech was
based on information he had learned pursuant to hisjob duties and thus was unpro-
tected, and the fact “[t]hat Lane testified about his official activities pursuant to a sub-
poena and in the litigation context, in and of itself, [did] not bring Lane s speech
within the protection of the First Amendment.”**® Furthermore, the court noted that
even if Franks conduct was found to have violated the First Amendment under these
circumstances, hewould have been entitled to qualified immunity becausethelaw was
not clearly established at the time.®"°

2% 134 S. Ct. 2369 (2014).

30 1d, at 2377.

%L 1d. at 2375.

302 Id

303 Id

4 1d.

%5 1d. at 2376. Lane sued Franksin hisofficial capacity aswell for equitablerdlief, including
reinstatement. Id.

%% | anev. Cen. Ala. Cmty. Coll., 523 F. App’x 709, 709-10 (11th Cir. 2013) (per curiam).

07 547 U.S. 410 (2006).

38 1d. at 421.

% | ane, 523 F. App’x at 712.

30 1d. at 711 n.2.
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The Supreme Court reversed the Eleventh Circuit on thefirst prong of the immu-
nity analysis, noting that “[i]n holding that Lane did not speak as a citizen when he
testified, the Eleventh Circuit read Garcetti far too broadly.”*** Asthe Court put it,
“[t]here is no doubt that the Eleventh Circuit incorrectly concluded that Lan€e' s testi-
mony was not entitled to First Amendment protection.”*'? Indeed, it’ sfair to say that
the Eleventh Circuit’ s strained reading of Garcetti was not defensible.®* Not only did
Garcetti say “nothing about speech that smply relates to public employment or con-
cernsinformation learned in the course of public employment,”*' but, as the Court
pointed out, “[s]worn testimony in judicia proceedingsisaquintessential example of
speech as acitizen for asimple reason: Anyone who testifiesin court bears an obliga
tion, tothecourt and society at large, totell thetruth.” **> Despite there being “no doubt”
that the Eleventh Circuit got it wrong, the Court affirmed the Eleventh Circuit’ s grant
of summary judgment for Frankson qualified immunity grounds because“[&]t thetime
of Lane stermination, Eleventh Circuit precedent did not provide clear noticethat sub-
poenaed testimony concerning information acquired through public employment is
speech of acitizen entitled to First Amendment protection.” '

Another bizarretwist in aqualified immunity case can befound in arecent Sixth
Circuit decision. In T.S v. Doe,* seven minors were arrested at an underage drinking
party and transported to ajuvenile detention facility where they were strip searched and
held in a cell together until the following day.*® The underage drinking charges were
ultimately dropped.®™ The parents of two of the children brought suit under Section
1983 on behaf of the juveniles, charging the correctiona officers who performed the

31 Lane, 134 S. Ct. at 2378-79.

12 1d., at 2383.

33 geeWilkinsv. Gaddy, 559 U.S. 34, 39 (2010) (“The Fourth Circuit’ sstrained reading of
Hudsonisnot defensible.”). Asthe concurring Justicesin Lane noted, the question presented in
thecase"require[d] little morethan astraightforward application of Garcetti.” Lane, 134 S. Ct.
at 2383; seealso Gibson v. Kilpatrick, 773 F.3d 661, 667-69 (5th Cir. 2014) (“Lane seemsto
usto be an application of prior Supreme Court precedent. It was, after all, undisputedin Lane
that ‘Lane’s ordinary job responsibilities did not include testifying in court proceedings.’
Lane does not appear to have atered the standard for whether public employees speak
pursuant to their official duties, but appears rather to be an application of Garcetti’srule.”
(citations omitted)).

34 Lane, 134 S. Ct. at 2379.

315 |d

18 |d. at 2382-83; see also Moorev. Money, No. 14-3173, 2014 WL 5648156, at *3, *4
(6th Cir. Nov. 4, 2014) (relying on Laneto grant qualified immunity because “at the time of
Moore' stestimony, there was no ‘ controlling authority’ or a*‘consensus of cases of persuasive
authority’ that could have put Defendants on notice that Moore' s testimony was protected
by the First Amendment”).

817742 F.3d 632 (6th Cir. 2014).

318 1d. at 634.

319 |d
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search and other supervisory official swith Fourth Amendment viol ations.*° In 2009,
at thetime of the challenged conduct, controlling law in the Sixth Circuit held that “the
suspicionless strip search of [adult] pretria detainees held on minor, nonviolent
offenses violated the Fourth Amendment.”*?* As common sense might dictate, and
as plaintiffs argued, a prohibition on suspicionless strip searches of adult pretrial de-
tainees under such circumstanceswould a fortiori make any similar search of juvenile
misdemeanants unlawful .*? Thedistrict courtin T.S. found Florenceto beirrelevant
to the facts of T.Sand denied qualified immunity®* based on the law as clearly estab-
lished by the Sixth Circuit in Masters v. Crouch.** On interlocutory review, the
Court of Appealsacknowledged that it was“ simply not possibleto square” itsdecision
in Masters with Florence and thus, Masters was abrogated.*” But Florence did not
directly control in the context of thefactsof T.S. such that the Sixth Circuit could read-
ily dispose of the case by a citation to the Supreme Court opinion.*® Instead of de-
ciding the merits question | eft open in thewake of Florence, the court choseto dispose
of the case on the “clearly-established-law” prong. The court observed:

We admittedly face aunique situation. If thiscaseinvolved adult
detainees, Florence clearly holds that there would be no consti-
tutional violation. Here, however, Florence does not squarely
address the constitutional issue, so that we could dispose of the
meritsof thiscasewith nothing morethan acitation. In theinterest
of avoiding an advisory congtitutiona ruling, we should first ook
to whether the rule that the plaintiffs advocate here was clearly
established at the time, so asto trigger liability for any potential
constitutional violation.**’

Thus, the court framed the novel question as whether an official may “ benefit from
a subsequent Supreme Court case that would cause a reasonable official to have at
least agood-faith doubt that agiven practiceis prohibited?’ % While acknowledging

320 1d. at 633-34.
%1 1d. at 635 (citing Masters v. Crouch, 872 F.2d 1248, 1250 (6th Cir. 1989)).
%2 1d. The court disagreed that thiswas the “type of common-sense conclusion that we may
draw absent established legal principle.” Id. at 640.
%3 1d. at 635.
¥4 Masters, 872 F.2d at 1248.
5 T.S, 742 F.3d at 637.
326 Id
327 Id
%8 1d. It isworth comparing the Fourth Circuit’ s approach to the same temporal dilemma
posed in West, discussed in supra notes 136-54 and accompanying text. That court, rightly in
my opinion, explained:
Decisionsissued after theallegedly unconstitutional conduct do not affect
whether thelaw was clearly established at thetime of the conduct unless,
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that “[a] ruling after the fact has no bearing on the officid’ sintegrity at thetime of the
conduct,”** the court neverthel ess determined that officials here should be afforded
qualifiedimmunity because“[b]y June 2009, areasonableofficial could haveconsulted
the numerous Supreme Court opinionscited [by the courtin T.S], or the more recent
opinionsof our sister circuits, and, in objectivegood faith, concluded that Masterswas
no longer good law.” ¥

So, one might say the “take away” from these cases for public officiadsisthat an
official who violatesaconstitutional right established by Supreme Court caselaw might
still be entitled to qualified immunity if she hasacted in reasonable reliance on the law
of her circuit, evenif thecircuit law isclearly wrong. Or, an official mightignorecircuit
law and engagein conduct that appearsto clearly violate the law as pronounced by the
circuit and yet still be entitled to quaified immunity if areasonable official could pre-
dict, after consulting Supreme Court cases and cases from other circuits, that the cir-
cuit law would no longer be good law at the time of the Section 1983 suit. Arewe s0
far off from “being among mad people?’

of course, thelater decison addressesor otherwiseilluminateswhether the

law wasclearly established at thetimeof the challenged official action. In

some instances, the law may change for the apparent benefit of govern-

ment officials. But though such achangein law may indicate that there

washo condtitutional violationonthemerits, it doesnot affect whether the

law was clearly established because thefavorablejudicial decision could

not have informed the officials' understanding of whether their actions

were unlawful. Of course the need for prior noticeisatwo-way street.

Itisjust aslikely that alater-in-timejudicia decision could clearly estab-

lishtheillegality of the conduct in question. But later-in-time is not at

thetime, and prescienceisnot to be presumed in granting or withholding

the immunity.
Westv. Murphy, 771 F.3d 209, 214 (4th Cir. 2014); seealsoBamev. Dillard, 637 F.3d 380, 399,
400 (D.C. Cir. 2011) (Rogers, J., dissenting) (“The Supreme Court aimed to protect Constitu-
tiona rightsby limiting the availability of qualified immunity to those officialswho learn the
law asit stands before they act and then act in accordance with that law, not those who apply
their subjective viewsinstead . . . . The mgjority’s approach means there are no objective
limitsto the scope of qualified immunity because acourt may oneday hold that the settled con-
sensusof persuasive authority misapprehended a Supreme Court opinion onthe requirements
of the Constitution.”).

0 TS, 742 F.3d at 638.

30 d. at 639-40. The Sixth Circuit’ s esteemed view of the ability of officialsto devotetime
to digesting and analyzing caselaw isnot universa. See, e.g., Gonzalez v. City of Schenectady,
728 F.3d 149, 162 (2d Cir. 2013) (“Thepolicemanisnot expected to know all of our precedents
or those of the Supreme Court, or to distinguish holding fromdicta, or to put together precedents
for line-drawing, or to discerntrendsor follow doctrinal trgjectories.”); Ganwichv. Knapp, 319
F.3d 1115, 1125 (9th Cir. 2003) (“ It may be argued that judges shoul d not expect policeofficers
to read United Sates Reportsin their sparetime, to study arcane congtitutional law treatises, or
toanalyze Fourth Amendment devel opmentswith alaw professor’ sprecision. Wedo not expect
police officers to do those things.”).
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CONCLUSION: TAKE TWO ASPIRIN

In my forty years of teaching, | have participated in Section 1983 programs for
litigants®™! and judges®™? all over the country. For twenty years, | have co-authored a
treatise on Police Misconduct Litigation under Section 1983* and taught acourse on
the same subject. It astounds methat so much of thelaw surrounding Section 1983 liti-
gation remainsuncertain, unpredictable, and seemingly dependent upon the®judicial
experience and common sense”** of the particular judge hearing the case.

In thinking about how thisareaof thelaw hasdevel oped and the myriad challenges
it presentsfor civil rights plaintiffs, | reached out to the core group | have been associ-
ated with for many years, academics and lawyerswho eat, sleep, and breathe Section
1983. | asked for ashort answer to the question: “What would be at the top of your list
tochangeinthejurisprudence of Section 1983 litigationasit now exists?” With permis-
sion, | share their responses:

Professor Michael Avery:** In general the jurisprudence is based
on the cul pability of the perpetrator, rather than the nature of the
act performed or theinjury to the victim. The need to show inten-
tional discrimination to prove a Fourteenth Amendment equal
protection violation is a perfect example. Too often there isabad
faith or evil intent requirement, Monroe v. Pape notwithstanding.
The Section 1983 statute merely requires causation, but the courts
require more.

Attorney Gerald Birnberg:** Reverse Pearson v. Callahan and
modify Saucier v. Katz to require an explanation of a congtitu-
tional right wherefairly raised in acase and not clearly established
by prior law. Otherwise, constitutional principlescan amost never
become “ clearly established.”

*1 | have presented at programs for attorneys representing both plaintiffs and defendantsin
Section 1983 cases.

%2 Thejudicial programs for federal magistrate judges and federal district court judges
are sponsored by the Education Division of the Federal Judicia Center.

%3 MICHAEL AVERY, DAVID RUDOVSKY, KAREN BLUM & JENNIFER LAURIN, POLICEMIS-
CONDUCT: LAW AND LITIGATION (3d ed. 2014-15) [hereinafter POLICE MISCONDUCT].

%4 Asheroft v. Igbal, 556 U.S. 662, 679 (2009).

%5 professor Emeritus, Suffolk University Law School. Professor Avery is aco-author of
PoLICE MISCONDUCT, supra hote 333. Before teaching, Professor Avery was a civil rights
lawyer for over 25 years.

% Managing Partner at Williams, Birnberg & Anderson, LLP, Houston, Texas. Attorney
Birnberg has argued or been on the brief in several cases before the United States Supreme
Court, including Farrar v. Hobby, 506 U.S. 103 (1992).
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Dean Erwin Chemerinsky:*” Changeimmunity law: eliminate ab-
solute immunity and have a much more plaintiff-friendly stan-
dard for qualified immunity.

Professor Rosalie Levinson:**® The easiest, most dramatic fix
would be to amend the statute or change its interpretation to
recognize respondeat superior liability.

Professor Sheldon Nahmod:** Changethe conversion of qualified
immunity into the equivalent of absolute immunity: the immedi-
ate appealability from the denid of immunity plusthe elimination
of thesubjectivepart. Thelaw ismuch too pro-defendant currently.

Attorney David Rudovsky:** The theory that we incorporate re-
spondeat superior as a basis for relief against the governmental
entity in one elegant move removes all of thedifficult and irrele-
vant issuesregarding municipal policy and practiceand qualified
immunity.

Professor Martin A. Schwartz:*' Change the no-respondeat-
superior liability rule.

| cast my votewith thosewho think it istimeto revisit Monell and the Court’ smis-
taken rejection of respondeat superior liability. Adopting respondeat superior lia-
bility would not eliminate the need for plaintiffs to plead and prove an underlying

%7 Founding Dean and Distinguished Professor of Law, and Raymond Pryke Professor of
First Amendment Law, at the University of California, Irvine School of Law, with ajoint ap-
pointment in Political Science. Dean Chemerinsky has authored numerous books, treatises,
and articlesintheareasof constitutional law, federa jurisdiction, and civil rights. Hislatest book
is THE CASE AGAINST THE SUPREME COURT (2014).

%% phyllisand Richard Duesenberg Professor of Law, Valparaiso University School of Law.
Inadditionto numerousarticles, Professor Levinsonisco-author of ROSALIEBERGERLEVINSON
& VAN BODENSTEINER, CIVIL RIGHTS LEGISLATION AND LITIGATION (3d. ed. 2014).

%% Digtinguished Professor of Law, |1 T Chicago-Kent Collegeof L aw. Professor Nahmod has
authored numerous articlesinvolving Section 1983 litigation and isthe author of CiviL RIGHTS
AND CIVIL LIBERTIES LITIGATION: THE LAW OF SECTION 1983 (4th ed. 2014).

30 Attorney Rudovsky isafounding partner of Kairys, Rudovsky, Messing & Feinberg, LLP,
Philadel phia, Pennsylvania, and, since 1987, he has been a Senior Fellow at the University of
PennsylvaniaSchool of Law. Attorney Rudovsky isaco-author of POLICE MISCONDUCT, supra
note 333 and argued both Mitchell v. Forsythe, 472 U.S. 511 (1985), and City of Canton v.
Harris, 489 U.S. 378 (1989), before the Supreme Court.

%1 Professor of Law, Touro College Jacob D. Fuchsberg Law Center. Professor Schwartzis
theauthor of amulti-volumetreatise entitled SECTION 1983 LITIGATION: CLAIMSAND DEFENSES
(4th ed. 2014).
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constitutional violation. The challenges of Igbal and the need to prove whatever level
of culpability isrequired for the constitutiona tort, aswell as the need to prove causa-
tion, would still present formidable roadblocks to successin these suits. But, adopt-
ing respondeat superior would eliminate the enormous amount of time and resources
spent litigating and adj udi cating the qualified immunity defense, aswell asthe hours
that presently go into establishing or defeating Monell claims. Thirty-seven years after
first criticizing the Court’ sinterpretation of the statute, | have comefull circleto say
it again. While, as Professor Levinson notes, the change could be made legidlatively
by simply amending the language of Section 1983 to make clear that respondeat su-
perior liability isauthorized, we all know the likelihood of Congress taking such ac-
tion isvirtually nil. In Monell, the Court engaged in self-correction,*? and likewise,
it should not shy away from this much-needed and long overdue reexamination of the
soundness of the decision rendered in that case. As David Rudovsky so succinctly
putsit, “in one elegant move,” the Court could do much to eviscerate what | have char-
acterized asthe maze, the mud, and the madness of Section 1983 jurisprudence. From
hislips to the Court’ s ears.*®

%2 |n Monell, the Court overturned Monroe to the extent that it had totally rejected local
government liability under Section 1983. Monell v. Dept. of Soc. Servs., 436 U.S. 658, 701
(1978) (“[A]bsent aclear statement in the legidative history supporting the conclusion that
§ 1 was not to apply to the officia acts of a municipal corporation—which simply is not
present—there is no justification for excluding municipalities from the ‘persons’ covered
by §1.").

3 And, for those of you who remain skeptical, recall the Queen’ swordsto Alice: “Why,
sometimes|’ vebelieved asmany assix impossiblethingsbefore breakfast.” CARROLL, supra
note 71.



