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The following pages present summaries of court decisions which address this topic area. These summaries provide
readers with highlights of each case, but are not intended to be a substitute for the review of the full case. The cases
do not represent all court decisions which address this topic area, but rather offer a sampling of relevant holdings.

The decisions summarized below were current as of the date indicated on the title page of this edition of the
Catalog. Prior to publication, the citation for each case was verified, and the case was researched in Shepard's
Citations to determine if it had been altered upon appeal (reversed or modified). The Catalog is updated annually.
An annual supplement provides replacement pages for cases in the prior edition which have changed, and adds new
cases. Readers are encouraged to consult the Topic Index to identify related topics of interest. The text in the
section entitled "How to Use The Catalog" at the beginning of the Catalog provides an overview which may also be
helpful to some readers.

The case summaries which follow are organized by year, with the earliest case presented first. Within each year,
cases are organized alphabeticaily by the name of the plaintiff. The left margin offers a quick reference, highlighting
the type of court involved and identifying appropriate subtopics addressed by each case.

SEE ALSO: CHAPTER 24, IMMUNITY

1945
U.S. Supreme Court Screws v. United States, 325 U.S. 91 (1945). Screws, Sheriff of Buker County, Georgia,
42 UB.C.A. a policeman and a deputy sheriff arrested Robert Hall at his home late one night on a
Section 1983 warrant charging Hall with theft of a tire. Hall, a negro, was handcuffed and taken
GOVERNMENTAL by car to the court house. Upon alighting from the car at the court house, Hall was
LIABILITY beaten by the three men with fists and a blackjack for fifteen to thirty minutes. Hall

was later removed to a hospital where he died. Indictments were returned against the three
men, one count charging a violation of Section 20 of the Criminal Code (predecessor of 42
U.S.C. Section 1983) and another charging a conspiracy to violate Section 20. A district
court jury returned a verdict of guilty, and a fine and imprisonment on each count was
imposed. The Circuit Court of Appeals affirmed and Screws petitioned for a writ of
certiorari. (Reversed, remanded for new trial.) In discussing allegations that "under color of
law" were designed to include only actions taken by officials pursuant to state law, the court
stated:

DICTA: "It is clear that under 'color’ of law means under 'pretense’ of law. Thus acts of
officers in the ambit of their personal pursuit are plainly excluded. Acts of officers who
undertake to perform their official duties are included whether they hew to the line of their
authority or overstep it." 325 U.S. at 111 (emphasis added). (Buker County, Georgia)

1961
U.S. Supreme Court Monroe v. Pape, 365 U.S. 167 (1961). Thirteen Chicago policemen broke into the
42 U.S.C.A. Monroe family home in the early morning, routed them from bed, and made them
Section 1983 stand naked in the living room while they ransacked the house. Mr. Monroe was then
GOVERNMENTAL taken to the police station and detained on open charges for ten hours while being
LIABILITY interrogated about a two day old murder. Though a magistrate was available, Monroe

was not taken before him, and he was not permitted to call his family or attorney. He was
finaily released with no charges. The Monroe family sued the city of Chicago and the police
under R.S.

Section 1979 (42 U.S.C. Section 1983) alleging that the warrantless search and arrest were
made "under the color of statutes, ordinances, regulations, customs and usages" of the state
and city. The district court dismissed the complaint, the court of appeals affirmed, and the
Supreme Court granted certiorari and reversed the lower court ruling.

HELD: Allegation of facts constituting a deprivation under color of state authority of the
fourth amendment guaranty against unreasonable searches and seizures, made applicable to
the various states by the fourteenth amendment due process clause, satisfies to that extent
the requirement of R.S. Section 1979 (42 U.S.C. Section 1983)

HELD: Congress in enacting R.S. Section 1979 (42 U.S.C. Section 1983) meant to give a
remedy to parties deprived of constitutional rights, privileges, and immunities by an official's
abuse of his position. 365 U.S. at 172.

HELD: The statutory words "under color of any statute, ordinance, regulation, custom,
or usage, of any state of territory" do not exclude acts of an official or policeman who can
show no authority under state law, custom or usage, to do what he did. 365 U.S. at 172.

HELD: "It is abundantly clear that one reason the legislation [R.S.
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Section 1979, 42 U.S.C. Section 1983] was passed was to afford a federal right in federal
courts because, by reasons of prejudice, passion, neglect, intolerance or otherwise, state
laws might not be enforced and the claims of citizens to the enjoyment of rights,
privileges, and immunities guaranteed by the fourteenth amendment might be deried by
the state agencies." 365 U.S. at 180.

HELD: The city of Chicago and the police argued that Monroe had the benefit of a
state remedy which provided adequate relief, therefore making the federal remedy
inappropriate. The court ruled:

"The federal remedy is supplementary to the state remedy, and the latter need not

be first sought and refused before the federal one is invoked."

HELD: "Misuse of power, possessed by virtue of state law and made possible only
because the wrongdoer is clothed with the authority of state law is action taken under
color of state law." 365 U.S. at 184 Citing United States v. Classic, 313 U S. 299, (1940);
(Screws v. United States, 325 U.S. 91 (1945).

HELD: It is not necessary that a specific intent to deprive a person of a federal nght
be found. "Section 1979 [42 U.S.C. Section 1983 should be seen against the background of
tort liability that makes a man responsible for the natural consequences of his actions."
365 U.S. at 187.

HELD: "[W]e are of the opinion that Congress did not undertake to bring municipal
corporations within the ambit of Section 1979 [42 U.S.C. Section 1983]."

EXPANSION: "The response of the Congress to the proposal to make municipalities
liable for certain actions being brought within federal purview by the act of April 20, 1971
[Civil Rights Act, 42 U.S.C. Section 1983] was so antagonistic that we cannot believe that
the word 'person’ was used in the particular act to include them." 365 U.S. at 191.
(Footnote Omitted.) (City of Chicago)

1970

Davis v. Lindsay, 321 F.Supp. 1134 (S.D. N.Y. 1970). It is not proper for court to
abstain from adjudicating detainee’s claim for relief. The Commissioner of Department
of Corrections is not liable in suit by city detainee seeking release from isolation on

basis of general authority over jails. Constitutionality of administrative segregation must
be measured by its reasonableness and effect, not the motivation of the actors. (City Jail,
New York)

1971
Jones v. Wittenberg, 330 F.Supp. 707 (N.D. Oh. 1971), aff'd, 456 F.2d 854

(6th Cir. 1972). Defendants must comply with federal court’s orders regardless of
division of responsibility under state law. (Lucas County Jail, Ohio)

Kish v. County of Milwaukee, 441 F.2d 901 (7th Cir. 1971). Under negligence

concepts, in order for a prison official to be held liable, there must be found both a

causal connection between the jailer’s act and the resulting injury, and a duty for the
official to act. The courts have held that there is a fundamental duty for prison officials to
protect the lives and safety of inmates in their charge. (Milwaukee County Jail)

Sostre v. McGinnis, 442 F.2d 178 (2d Cir. 1971). Monetary liability "is entirely
personal in nature, intended to be satisfied out of the individual’s pocket." (Green
Haven Correctional Facility)

1972

Christman v. Skinner, 468 F.2d 723 (24 Cir. 1972). Where the plaintiff alleged that

jail guards had refused to mail his letters to counsel, a suit against guards’ superiors
could not be dismissed since the plaintiff might be able to prove their participation or
acquiescence. Where defendants censored mail pursuant to state regulations, and it was
not claimed that they acted maliciously or in wanton disregard of plaintiff’s rights,
defendants are protected from suit by a qualified privilege. Monitoring of non-attorney
conversation is not prohibited. (Monroe County Jail, New York)

1973

Collins v. Schoonfield, 363 F.Supp. 1152 (D. Md. 1973). In action by prisoner against
prison officials under 42 U.S.C. Section 1983 for damages against individual defendants,
individual actions rather than general prison practices must be critically examined to
determine if a constitutional violation has occurred. If an official has acted in good
faith reliance on standard prison procedures, he shall not be required to respond
personally in damages. (Baltimore City Jail, Maryland)

Hamilton v. Love, 358 F.Supp. 338 (E.D. Ark. 1973). Inadequate resources cannot
justify deprivation of constitutional rights. (Palaski County Jail, Arkansas)
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Johnson v. Glick, 481 F.2d 1028 (2nd Cir. 1973), cert. denied, 414 U.S. 1033. Guard’s
denial of prisoner’s access to medical care may constitute a Section 1983 brutality
claim. (Manhattan House of Detention, New York)

Logue v. United States, 412 U.S. 521 (1973). Logue was a federal prisoner being held
in a Texas county jail while awaiting trial. The county jail contracted with the federal
government to house federal prisoners. While in custody, Logue committed suicide, and
his parents brought suit under the Federal Tort Claims Act (FTCA) which allows
individuals to sue the U.S. Government for negligent acts of an employee of the
government. The district court found the sheriff’s employees failed to provide adequate
surveillance, and held the government liable. The Court of Appeals for the Fifth Circuit
reversed the decision on the grounds that a "contractor exclusion" clause relieved the
government of liability for the sheriff’'s employees’ acts, and that these employees were not
acting on behalf of a federal agency in an official capacity as the act intended. Logue’s
parents then sought certiorari from the U.S. Supreme Court. (Vacated and Remanded.)

HELD: The county jail was a contractor, not a federal agency within the meaning of
the FTCA. a) The U.S. Marshal had no control or authority over the Sheriff’s employees;
b) The arrangement for keeping federal prisoners in the county jail clearly contemplated
that the day-to-day operation of the jail be left with contractor (sheriff).

HELD: The contention that the sheriff’s employees were "acting on behalf of a federal
agency in an official capacity” and were thus employees of the government is not
consistent with the legislative intent of the FTCA.

NOTE: The court remanded for further proceedings the question of negligence on the
part of the U.S. Marshal in failing to order constant surveillance. (Nueces County, Corpus
Christi, Texas)

1974

Campise v. Hamilton, 382 F.Supp. 172 (S.D. Tex. 1974), cert denied, 429 U.S. 1102
(1976). Sheriff knew or should have known that the prisoner was kept under
inhumane conditions and is liable under Section 1983, which incorporates state
standards. The court rejected a sheriff’'s argument that he was immune from liability
in a prisoners’ rights suit under theories of quasi-judicial immunity and "good faith and
probable cause." (Brazos County Jail, Texas)

1975

DiFebo v. Keve, 395 F.Supp. 1350 (D. Del. 1975). Inmate’s glasses were broken in a
scuffle, at which inmate was innocent bystander. Despite requests, he was not
examined for three months, at which time the physician found the inmate’s vision to
have been permanently impaired. The court said the facts did not constitute a claim
under Section 1983, but the facts would be sufficient to establish a claim under tort law.
(Delaware Correctional Center)

Miller v. Carson, 401 F.Supp. 835 (M.D. Fla. 1975), affd, 563 F.2d 741

(5th Cir. 1977). Where jail officials are joined as defendants in prisoners’ rights
litigation which commenced before said officials took office, they shall not be personally
liable in damages for events transpiring or action taken or not taken prior to the date

of their joinder, though they may be joined in both their individual and official capacities.
Financial difficulties do not provide a defense where conditions of confinement violate
minimum constitutional standards. (Duval County Jail, Florida)

1976

Bryan v. Jones, 530 F.2d 1210 (5th Cir. 1976), cert. denied, 429 U.S. 865. The jury
should be allowed to consider whether a sheriff is acting in good faith if he relies on
the district attorney’s office notice that the imprisonment was legal. (Dallas County
Jail, Texas) - '

Doe v. Swiﬁson, 20 Crim. L. Rptr. 2272 (E.D. Vir. 1976). Sloppy classification is liable.
Sheriff is found liable for repeated beatings of prisoner. (Fairfax County Jail, Virginia)

Harris v. Chanclor, 537 F.2d 203 (5th Cir. 1976). A supervisory officer is liable under
42 U.S.C. Section 1983 if he refuses to intervene when his subordinates are beating an
inmate in his presence. (Glynn County Jail, Georgia)

Kimbrough v. O'Neil, 545 F.2d 1059 (7th Cir. 1976). Culpability at the reckless
disregard level is sufficient to maintain a section 1983 action. (St. Clair Coun$gafih, 1983
Tllinois)

Mitchell v. Untreiner, 421 F.Supp.A 567 (D. Neb. 1976). Lack of funds does not excuse
unconstitutional conditions of confinement. (Escambia County Jail, Pensacola, Florida)
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Moore v. Janing, 427 F.Supp. 567 (D. Neb. 1976). Lack of resources does not justify
denial of rights. (Douglas County Jail, Nebraska)

Rodriguez v. Jiminez, 409 F.Supp. 582 (D. P.R. 1976). Inadequate resources can never
be an adequate justification for the state’s depriving persons of constitutional rights.
(San Juan District Jail)

Sandlin v. Pearsall, 427 F.Supp. 494 (E.D. Tenn. 1976). Doctrine of respondeat
superior does not apply to sheriff for acts of deputies. (County Jail, Tennessee)

Tucker v. Thompson, 421 F.Supp. 297 (M.D. Ga. 1976). In suit for wrongful death of a
detainee, liability of city may be predicated on maintenance of an actionable nuisance.
(Macon City Jail, Georgia)

1977

Cook v. Brockway, 424 F.Supp. 1046 (N.D. Tex. 1977). Where jail employee allegedly
stole prisoner’s property after agreeing to sell it for the prisoner, the employee was acting
outside the scope of his duties, and the sheriff would not be held liable absent evidence of
personal involvement. (Kaufman County Jail, Texas)

Smith v. Sullivan, 553 F.2d 373 (5th Cir. 1977). Fiscal shortages are no defense to
constitutional violations. (El Paso County Jail, Texas)

Stevens v. County of Duchess, 445 F.Supp. 89 (S.D. N.Y. 1977). Sheriff is liable if
prisoner-on-prisoner attack occurs under conditions of inadequate supervision. (Duchess
County Jail, New York)

1978

Fowler v. Vincent, 452 F.Supp. 449 (S.D. N.Y. 1978). Not every battery by a guard
automatically states a claim for violation of civil rights, but where the battery is
unprovoked or has no relationship to the necessary operation of the institution, a claim
can be stated. (Green Haven Correctional Facility, New York)

Hamilton v. Covington, 445 F.Supp. 195 (W.D. Ark. 1978). A duty is owed by the
sheriff to provide adequate security. Liability may exist for deaths and injuries occurring
from a fire in an unattended jail. (Nevada County Jail, Arkansas)

Monell v. Department of Social Services of the City of New York, 98 S.Ct.

2018 (1978). Female employees of the Department of Social Services and the Board of
Education of New York City brought this class action against the department and its
commissioner, the board and its chancellor, the City of New York and its mayor under
42 U.S.C. Section 1983. In each instance, the individual defendants were sued solely
in their official capacity. The basis of the complaint was that the board and the
department had as a matter of official policy compelled pregnant employees to take
unpaid leaves of absence before such leaves were medically required.

The U.S. District Court for the Southern District of New York found that the women’s
constitutional rights had been violated, but held that their requests for injunctive relief
were mooted by a supervisory change in official maternity leave policy. On the basis of
Monroe v. Pape, 365 U.S. 167 (1961) the court denied recovery of back pay from the
department, board, and city. Additionally and also on the basis of Monroe, the court held
that persons sued in their official capacities as officgrs of a local government enjoy the
immunity inferred on local governments by Monroe. The Second Circuit Court of Appeals
affirmed and the Supreme Court granted certiorari. (Reversed.)

HELD: Our analysis of the legislative history of the Civil Rights Act of 1871 compels
the conclusion that Congress did intend municipalities and other local government units to
be included among the person to whom Section 1983 applies. Local governing bodies,
therefore, can be sued directly under Section 1983 for monetary, declaratory, or injunctive
relief where, as here, the action that is alleged to be unconstitutional implements or
executes a policy statement, ordinance, regulation, or decision officially adopted and
promulgated by that body’s officers. 98 S.Ct. at 2035-2036. (Footnotes omitted.)

HELD: [Allthough the touchstone of the Section 1983 action against a government
body is an allegation that official policy is responsible for a deprivation of rights protected
by the Constitution, local governments, like every other Section 1983 ’person’ by the very
terms of the statute, may be sued for constitutional deprivations visited
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pursuant to governmental ‘custom’ even though such a custom has not received formal
approval through the body’s official decision-making channels. 98 S.Ct. at 2036.

HELD: [Tlhe language of Section 1983, read against the background of the same
legislative history, compels the conclusion that Congress did not intend municipalities to
be held liable unless action pursuant to official municipal policy of some nature caused a
constitutional tort. In particular, we conclude that a municipality cannot be held liable
solely because it employs a tort-feasor, or in other words, a municipality cannot be held
under Section 1983 on a respondeat superior theory. 98 S.Ct. at 2036.

HELD: Monroe v. Pape, 365 U.S. 167 is overruled "insofar as it holds Section 1983." 98
S.Ct. at 2022. (footnote omitted) _

HELD: As the question whether local government bodies should be afforded some form
of official immunity was not presented as a question to be decided in this case, the court
expressed no view on the scope of municipal immunity, "beyond holding that municipal
bodies sued under Section 1983 cannot be entitled to an absolute immunity, lest our
decision that such bodies are subject to suit under Section 1983 'be drained of meaning.”
98 S.Ct. at 2041. (Quoting Scgeyr v. Rhodes, 416 U.S. 232, 248. See, Owen v. City of
Independence, Missouri, 100 S.Ct. 1398 (1980).

HELD: Considerations of stare decisis do not bar overruling of Monroe v. Pape, 361
U.S. 167, insofar as it is inconsistent with this opinion. 98 S.Ct. at 2041.

RATIONALE:

a. "Monroe v. Pape...insofar as it completely immunizes municipalities from suit
under section 1983 was a departure from prior practice.” 98 S.Ct. 2938.

b. Extending absolute immunity to school boards would be inconsistent with several
instances in which Congress has refused to immunize school boards from federal
jurisdiction under Section 1983. 98 S.Ct. at 2039.

¢. Municipalities cannot arrange their affairs on an assumption that they can violate-
constitutional rights for an indefinite period. Accordingly, municipalities have no reliance
interest that would support an absolute immunity. 98 S.Ct. at 2040.

d. "It is simply beyond doubt that, under the 1871 Congress view of the law, were
Section 1983 liability unconstitutional as to local government, it would have been equally
unconstitutional as to state officers. Yet everyone--proponents and opponents alike--knew
Section 1983 would be applied to state officers and nonetheless stated that Section 1983
was constitutional.” 98 S.Ct. at 2041.

NOTE: "Nothing we say today affects the conclusion reached in Moor [v. County of
Alameda, 411 U.S. 693], that 42 U.S.C. Section 1988 cannot be used to create a federal
cause of action where Section 1983 or the conclusion reached in City of Kenosha [v.
Brunu, 412 U.S. 507] that 'nothing...suggests that the generic word ’person’ in Section
1983 was intended to have a bifurcated application to municipal corporations depending
on the nature of the relief sought against them.™ 98 S.Ct. 2041 at 66. (Department of
Social Services and the Board of Education, New York City, New York)

Procunier v. Navarette, 434 U.S. 555 (1978). Navarette, an inmate of Soledad Prison,
California, brought this 42 U.S.C. Section 1983 action against the director of the State
Department of Corrections, the warden, and assistant warden, two correctional
counselors, and a member of the prison staff in charge of handling inmate mail. The
question on which the Supreme Court granted certiorari involved Navarette’s third
claim for relief. In that claim, Navarette alleged that his personal mail had not been
mailed from the prison due to the subordinate staff’s negligent application of prison mail
regulations and the supervisory officer’s failure to provide sufficient training and
direction, all in violation of Navarette's constitutional rights. The U.S. District Court
granted summary judgment for the prison officials, the Ninth Circuit Court of Appeals
reversed, and the officials petitioned for a writ of certiorari and the Supreme Court
reversed the lower court decision.

HELD: The court ruled that as prison officials, the defendants were not absolutely
immune from liability in the Section 1983 damages suit and could only rely on qualified
immunity as described in the cases of Scheur v. Rhodes, 416 U.S. 232 (1974); and Wood v.
Strickland, 420 U.S. 308 (1975). 434 U.S. at 561 (Citing the Scheur holding).

HELD: Using the first standard put forth in Wood v. Strickland, the immunity defense
would be unavailing to [the prison officials] if the constitutional right allegedly infringed
by them was clearly established at the time of their challenged conduct, if they knew or
should have known of that right, and if they knew or should have known that their
conduct violated the constitutional norm. 434 U.S. at 562.

HELD: [Tlhere was no ‘clearly established’ first and fourteenth amendment right with
respect to the correspondence of convicted prisoners in 1971-1972. As a matter of law,
therefore, there was no basis for rejecting the immunity defense on the ground that
petitioners knew or should have known that their alleged conduct violated a constitutional
right. Because they could not reasonably have been expected to be aware of a
constitutional right that had not been yet declared, petitioners did not act with such
disregard for the established law that their conduct ‘cannot reasonably be characterized as
being in good faith.’ [Citing Wood v. Strickland] 434 U.S. at 565.

HELD: In applying the second standard of Wood_v. Strickland, authorizing liability
where the official has acted with malicious intention to deprive a person of a
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constitutional right or to cause him other injury the court ruled, "[t]he prison officers were
charged with neglect and inadvertent interference with the mail and the supervisory
personnel with negligent failure to provide proper training. To the extent that a malicious
intent to harm is a ground for denying immunity, that consideration is clearly not
implicated by the negligence claim now before us." 434 U.S. at 566.

DICTA: "Although the court has recognized that in enacting section 1983 Congress
intended to expose state officials to damages liability in some circumstances, the section
has been consistently construed as not intending wholesale revocation of the "common-
law" immunity afforded government officials." 434 U.S. at 561.

NOTE: Navarette's complaint contained a total of nine claims for relief. The first
three involved interference with outgoing mail, and though this issue reached the
Supreme Court, it was disposed of by an immunity analysis. The six other claims for
relief were dismissed by the U.S. District Court for failure to state a federal claim. These
claims involved:

-Termination of a law student visitation program;

-Removal of inmate plaintiff from post of prison librarian;

-The remainder sought to hold supervisory officials liable on a theory of vicarious
rather than personal liability. 434 U.S, at 558 N.4.

(Soledad Prison, California)

1979

Carwile v. Ray, 481 F.Supp. 33 (E.D. Wash. 1979). If opening of "judicial mail®
actually occurred, it was in direct disobedience to the sheriff’s orders and, therefore, the
sheriff could not be liable. (County-City Jail, Spokane County, Washington)

Clappier v. Flynn, 605 F.2d 519 (10th Cir. 1979). Jail administration and staff are
held liable for an inmate-on-inmate attack where evidence reveals that living areas were
patrolled only once per shift. (Laramie County Jail, Wyoming)

Daily v. Byrnes, 605 F.2d 858 (5th Cir. 1979). Where a guard struck the plaintiff
prisoner in retaliation for water being thrown at the guard, there is clear violation of civil
rights. Where county jail prisoner is struck and injured by a guard and no effort is made
to secure medical attention, guard and county could be held liable for deliberate
indifference. (Escambia County Jail, Alabama)

Davis v. Zahradnick, 600 F.2d 458 (4th Cir. 1979). If a warden fails to properly
supervise his officers and if improper supervision resulted in the guards’ denial of
access to medical treatment to a prisoner who had been beaten, the warden could be
found vicariously liable for his failure to carry out the duty of supervision. (State
Prison, Virginia)

Fielder v. Bosshard, 590 F.2d 105 (5th Cir. 1979). Jury awarded $99,000

damages against jailer and sheriff for death of county jail prisoner. The deceased

prisoner was arrested and jailed for nonsupport. Although informed of the prisoner’s need
for medication jail officials did not respond to his repeated requests. The jury found the
officials were callously indifferent to the prisoner’s known medical needs. (Williamson
County Jail, Texas)

Owens v. Haas, 601 F.2d 1242 (2nd Cir. 1979), cert. denied, 444 U.S. 980

(1979). The county may be held liable for failing to properly train jail staff if that
failure amounts to "gross negligence" or "deliberate indifference" to the inevitable
consequences of a lack of training. In addition, there need not be a "pattern” of abuse
for the county to be liable, but liability under Section 1983 can arise from a single
incident if that incident is serious enough to indicate some level of "official acquiescence"
(in this case, the incident was the beating of a prisoner who refused to leave his cell, by
the defendant Officer Haas and other officers). If the plaintiff can show an official
"custom or policy" stemming from or resulting in a conspiracy, and if the conspiracy
implicates the county itself, then the county may be liable as a "person" under Title 42,
Section 1985 (the conspiracy section of the Civil Rights Act).

1980

Burns v. Town of Leesville, 383 So.2d 109 (Ct. App. La. 1980). Court of appeals

affirms judgment against pretrial detainee. The plaintiff, Bill Burns, was arrested

and charged with drunkenness and was admitted to the Leesville City Jail. He was
assigned an upper bunk in a double cell. After several hours, he attempted to leave the
bunk and fell across the bottom bunk, striking his back on its metal railing. He said that
he was not able to move after his fall, requested medical attention several times, and it
was refused. Burns was released from custody the following morning and sought
treatment for his back. His injuries were diagnosed as a contusion, abrasion and acute
sprain, and he spent several days in the hospital. Burns filed suit against
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the town of Leesville, the chief of police, and the village of New Llano (where he was
initially arrested), claiming they were responsible for his injuries. The plaintiff claimed
that the defendants should not have placed him in an upper bunk because of his physical
condition, and that they were negligent in failing to provide medical services. The
defendants argued that the plaintiff was negligent in attempting to get down from his
bunk and should be held responsible for his own actions. The trial judge concluded that
the plaintiff was not unreasonably intoxicated, and was therefore responsible for his
actions. The appeals court concurred, and ordered Burns to pay all court costs. (Leesville
City Jail, Louisiana)

Campbell v. Cauthron, 623 F.2d 503 (8th Cir. 1980). Lack of funding is not a defense
to performance of a constitutional duty. (Sebastian County Jail, Arkansas)

Carlson v. Green, 100 S.Ct. 1468 (1980). In this case, Green as administratrix of the
estate of her deceased son, brought suit in an Indiana U.S. district court, alleging that
while her son was an inmate in a Federal prison, officials failed to give him proper
medical attention, causing personal injuries from which he died. Green claimed this
violated her son’s eighth amendment protection against cruel and unusual punishment.
Asserting jurisdiction under 28 U.S.C. Section 1331 (a.), Green sought compensatory and
punitive damages. The U.S. District Court held that the complaint gave rise to a cause of
action under Bivens for damages, but dismissed the complaint because Illinois
survivorship and wrongful death laws limited recoverable damages to less than the
$10,000 required to meet 1331 (a.) jurisdiction. The Seventh Circuit Court of Appeals
agreed with the district court, but held that Section 1331 (a.) was satisfied because
whenever a state survivorship statute would preclude a Bivens action, the federal common
law allows survival of the action.

HELD: In ruling that a Bivens remedy against individual federal agents was
permissible in this case, as well as an action against the federal government under the
Federal Tort Claims Act, the court stated: "Plainly FTCA is not a sufficient protector of the
citizens’ constitutional rights, and without a clear congressional mandate we cannot hold
that Congress relegated [Green] exclusively to the FTCA remedy." 100 S.Ct. at 1474,
(Federal Correctional Center, Indiana)

Garrett v. United States, 501 F.Supp. 337 (N.D. Ga. 1980). An ex-inmate of Atlanta
Federal Penitentiary sues for injuries inflicted upon him while he was incarcerated.

The district court found that the prisoner who assaulted the plaintiff prisoner

arrived at the federal penitentiary in Atlanta accompanied by a file showing that he

had committed assault upon a correctional officer on three separate occasions, had
assaulted another inmate, had murdered an inmate and threatened correctional officers,
as well as engaged in fighting and possession of dangerous weapons. The government was
negligent in failing to anticipate that he might harm another prisoner and

failed to provide closer supervision of him than was provided. He had been placed in a
large area housing 500 to 600 prisoners in multi-tiered cells, manned by two to three
guards. The court found that this negligence was proximate cause of prisoner’s injuries so
that he would be entitled to damages for loss of earnings, pain he suffered after the
incident, and anxiety and mental distress. The legal standard for proximate cause requires
the injuries to have been a foreseeable result to the alleged negligence. However,
"foreseeability" does not require the anticipation of a particular injury to a particular
person but only that anticipation of a general type or category of harm which in ordinary
experience might be expected to flow from a particular type of negligence. Failure of the
institutional staff to take the individual’s prior record of attacks on inmates and guards
into account when classifying him, which caused the individual to be placed in general
population where he was able to attack plaintiff, was negligence giving rise to liability
under the Federal Tort Claims Act. $5040 was awarded. (Federal Penitentiary, Atlanta)

Guy v. United States, 492 F.Supp. 571 (N.D. Calif. 1980). The evidence does not
indicate any negligence on the part of the institutional officials which resulted in the
inmates who beat the plaintiff gaining access to alcohol. Therefore, no claim was
stated under the Federal Tort Claims Act. (Federal Correctional Institute, California)

Hutchings v. Corum, 501 F.Supp. 1276 (W.D. Mo. 1980). Class action is brought
challenging the constitutionality of numerous conditions and practices at the county

jail. The district court held that: (1) prison authorities’ failure to immediately evacuate
inmates from any sewage contaminated cell, pending thorough cleaning of cell, violated
constitutional rights of inmates subject to that condition; (2) deficiencies in jail, including
lack of fire escape, absence of windows, lack of necessary fire doors, and limited number of
fire extinguishers amounted to constitutionally intolerable conditions. Prison conditions
for an unconvicted person are to be judged against due process standards of the fifth and
fourteenth amendments and conditions within the penal institution which are
unconstitutional for the convicted person under eighth amendment review are likewise an
abridgment of due process guarantees afforded unconvicted persons.
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Deficiencies in the county jail, including lack of fire escapes, absence of windows, lack
of necessary fire doors, and limited number of fire extinguishers amounted to
constitutionally intolerable conditions. Failure of county jail authorities to provide each
inmate one hour per day of exercise outside cells was a constitutionally intolerable
condition. The claim that financial restrictions have prevented improvements in jail
conditions is not a defense to constitutional violations. (Clay County Jail, Missouri)

Madewell v. Garmon, 484 F.Supp. 823 (E.D. Tenn. 1980). Where the state statutes

made the sheriff responsible for the operation of the jail and the plaintiff alleged the
personal involvement of the sheriff in acts directed against him, the case required a

trial to determine the sheriff’s liability and could not be resolved on summary judgment on
the basis that respondent superior does not apply in civil rights cases. (County Jail,
Tennessee)

Moomey v. City of Holland, 490 F.Supp. 188 (W.D. Mich. 1980). A superior officer is
not liable for the acts of his inferiors in a civil rights litigation without personal
involvement. Failure of the booking officer to remove the inmate’s belt, with a
resulting suicide, is nothing more than negligence, and does not state a claim for
violation of civil rights. (Holland City Jail, Michigan)

Picariello v. Fenton, 491 F.Supp. 1026 (M.D. Penn. 1980). Force employed by a guard
to restrain an inmate is privileged. Where the force employed is greater than

necessary or longer in duration than necessary, a claim under the Federal Tort Claims
Act is stated. An extended use of restraints (three days) was excessive under the facts.
$200 per inmate was awarded. (United States Penitentiary, Lewisburg, Pennsylvania)

Streeter v. Hopper, 618 F.2d 1178 (5th Cir. 1980). The state has an obligation to
protect the safety of the inmates and where the courts have found a breach of this
duty, they have wide discretion in formulating a remedy. (State Prison, Reidsville,
Georgia)

Williams v. Kelly, 624 F.2d 695 (5th Cir. 1980), cert. denied, 451 U.S. 1019 (1980).
Mother of prisoner, whose death was apparently caused when jailers applied choke hold
to him, brought wrongful death action against the jailers resting on statute authorizing

a civil action for deprivation of rights. The United States District Court for the Northern
District of Georgia entered judgment in favor of the jailers and the prisoner’s mother
appealed. The court of appeals held that the district court’s findings that jailers applied
fatal choke hold to prisoner in order to protect their own safety and in a good faith effort
to maintain order or discipline were not clearly erroneous and therefore their conduct was
not constitutionally tortious. (Atlanta Police Station, Holding Room)

Withers v. Levine, 615 F.2d 158 (4th Cir. 1980), cert. denied, 449 U.S. 849

(1979). The lack of a classification system which results in placements which promotes
inmate on inmate assaults was more than simple negligence and therefore, assaults
resulting from such a system stated a claim upon which relief could be granted under
U.S.C. Section 1983. (House of Corrections, Maryland)

Wood v. Woracheck, 618 F.2d 1225 (7th Cir. 1980). Jailers are not liable for
incarceration of falsely arrested persons. (City Jail, Milwaukee, Wisconsin)

1981

Brandon v. Allen, 516 F.Supp. 1355 (1981). A Civil Rights Act suit was brought
against a police officer and the Director of the police department seeking damages
because of assault and battery committed on the plaintiffs by the officer. Default
judgment was taken against the officer. The district court held that since the city
police director should have known of officer’'s dangerous propensities the director was
liable in his official capacity. For one to be held liable under Civil Rights Act of 1871
he must act under color of law and in doing so he must play an affirmative part in
deprivation of the constitutional rights of another. Although the police officer was
technically off duty at the time of the alleged assault and battery, he acted under "color of
law" within the meaning of Civil Rights Act of 1871 because off-duty officers were
authorized to be armed and were required to act if they observed commission of a crime.
Since the city police director should have known of officer’s dangerous propensities the
director was liable in his official capacity for violation of plaintiffs’ civil rights when they
were attacked by the officer, in that the director failed to take proper action to become
informed of the officer’s dangerous propensities. The officer’s reputation for maladaptive
behavior was widespread among fellow officers and although at least one officer personally
informed police précinct supervisors of the fellow officer’s morbid tendencies, no
investigation and action were undertaken.
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Police officers are vested by the law with great responsibility and must be held to high
standards of official conduct. Officials of the police department must become informed of
the presence in the department of officers who pose a threat of danger to the safety of the
community; when knowledge of a particular officer’s dangerous propensities is widespread
among the ranks of police officers, the department officials ought to be held liable for the
officer’s infringement of another’s civil rights. 42 U.S.C.A. Section 1983. (Memphis Police
Department)

Jihaad v. O'Brien, 645 F.2d 556 (6th Cir. 1981). A prison disciplinary officer is not a
quasi-judicial officer for the purpose of immunity. Therefore he has potential liability
for civil rights violations committed while administering institutional discipline. To be
liable for a violation of civil rights, the act must be malicious, i.e., the individual must
be aware that he is violating the individual’s civil rights. Here there was no
established law, and the individual was acting in good faith so that he was not liable.
(Federal Correctional Institution, Milan, Michigan)

Jones v. Diamond, 636 F.2d 1364 (5th Cir. 1981)(en banc). Where the conditions of the
institution have improved but there is nothing in the record which would suggest any
basis for an assurance that the conditions would not change, injunctive relief is
warranted. An injunction prohibiting racial segregation, overcrowding and discipline,
except in accordance with the newly prescribed rules, was entered. (Jackson County Jail,
Pascagoula, Mississippi)

Mercer v. Griffin, 30 CrL 2253 (1981). A consent decree entered nearly a year ago

concerning the improvement of conditions at the Chatham County (Georgia) Jail "has

been all but ignored," according to the U.S. District Court for the Southern District of

Georgia. The court postponed a contempt adjudication but issued specific orders

concerning overcrowding and other issues, stating:
"The patience of the plaintiffs and the court has apparently only permitted further
deterioration in conditions which were already deplorable. The time for patience
is at an end. In the event that Sheriff Griffin fails to meet the deadlines [imposed
in this order], the court will be compelled to remove the jail from his control.
Should it be shown that the county commissioners have failed to provide adequate
resources to permit meeting these fundamental
requirements, the court will similarly be compelled to act. I do not relish these
responsibilities. The jail is in the first instance the responsibility of elected
officials. 1 have no wish to remove this public facility from the control of
representatives of the taxpayers who must in any event support it. Nor do I have
any wish to expose the defendants to the political embarrassment of removal from
their official duties. Nonetheless, the court has its own duty to the citizens of the
community, including those who find themselves incarcerated. That duty will be
fulfilled."

(Chatham County Jail, Georgia)

Nees v. Bishop, 524 F.Supp. 1310 (D.C. Colo. 1981). An FBI agent who denies a

prisoner his sixth amendment right to counsel in a criminal proceeding is not immune
from liability. Although the agent acted in good faith, his action in instructing the
sheriff not to permit the public defender access to the prisoner was not reasonable. On
appeal, the lower court decision was reversed when the appeals court determined that the
arrestee’s right to counsel had not yet attached at the time his request to see a public
defender was denied. (Colorado State Penitentiary)

O’Conner v. Keller, 510 F.Supp. 1359 (D. Md. 1981). Confinement in a strip cell
(isolation) does not constitute a per se violation of the eighth amendment. Where the
purpose of placing the individual in strip cell was to permit him to calm down after an
incident in the institution, the placement was reasonable. However, the continuance of
the placement for two days without providing a mattress, toilet paper, or operational
plumbing was unreasonable and violated due process, particularly where the staff
providing regular checks of the condition of the inmate had indicated that he was calm
and normal. The Court finds that the stay was at least twenty-four hours too long.
Guards who failed to act on the reports of proper behavior in isolation are liable. $200
in damages was awarded. (Maryland Correctional Institution)

Parratt v. Taylor, 451 U.S. 527 (1981). The plaintiff, an inmate of a Nebraska prison,
ordered by mail certain hobby materials. After being delivered to the prison, the
packages containing the materials were lost when the normal procedures for receipt of
mail packages were not followed. The inmate brought an action in federal district court .
under 42 U.S.C. Section 1983 against prison officials to recover the value of the hobby
materials, claiming that they had negligently lost the materials and thereby deprived the
inmate of property without due process of law in violation of the fourteenth amendment.
The district court entered summary judgment for the inmate, holding that negligent
actions by state officials can be a basis for an action under
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Section 1983, that officials were not immune from liability, and that the deprivation of the
hobby materials implicated due process rights. The court of appeals affirmed. The United
States Supreme Court disagreed, holding that the inmate had not stated a claim for relief
under 42 U.S.C. Section 1983. Pp. 531-544. .

(a) In any Section 1983 action the initial inquiry must focus on whether the two
essential elements to a Section 1983 action are present: (1) whether the conduct
complained of was committed by a person acting under color of state law; and (2) whether
this conduct deprived a person of rights, privileges, or immunities secured by the
constitution or laws of the United States. Pp. 531-535.

(b) Although the inmate had been deprived of property under color of state law, he
had not sufficiently alleged a violation of the due process clause of the fourteenth
amendment. The deprivation did not occur as the result of some established state
procedure, but as the result of the unauthorized failure of state agents to follow
established state procedure. Moreover, Nebraska has a tort claims procedure which
provides a remedy to persons who have suffered a tortious loss at the hands of the state,
but which the inmate did not use. This procedure could have fully compensated the
inmate for his property loss and was sufficient to satisfy the requirements of due process.
Pp. 535-544. 620 F.2d 30, reversed. (State Prison, Nebraska)

Pitts v. Kee, 511 F.Supp. 497 (D. Del. 1981). A United States district judge has

ordered a Delaware Correctional Center guard captain to pay $680 in damages to an
inmate for keeping him in solitary confinement and for preventing him from answering
charges that he helped start a prison riot. The inmate was awarded thirty dollars a

day as compensatory damages for each day he was kept in isolation after authorities had
completed their investigation of the disturbance. He was also awarded $500 in punitive
damages. (Delaware Correctional Center)

Tikalsky v. City of Chicago, 687 F.2d 175 (Chicago, Ill. 1981). A federal jury awarded
$30,000 in damages to Mary Ann Tikalsky, a former city of Chicago Clinical therapist,
who was strip searched after being arrested for complaining about a parking ticket. The
verdict was made against the city and Norman Schmiedeknecht, the police watch
commander on duty when she was searched. Two other officers were found not guilty of
the charge. Following the verdict, James O’Grady, former police superintendent for the
city issued strict guidelines as to when strip searches could be made. The Illinois General
Assembly has since passed legislation restricting such searches. (Illinois)

Wolfel v. Sanborn, 666 F.2d 1005 (1981), cert. denied, 459 U.S. 1115. In an action for
damages under the civil rights laws, state officials have the burden of proving that
they are entitled to qualified immunity because they acted in good faith. (Ohio Adult
Parole Authority)

1982

Berry v. McLemore, 670 F.2d 30 (5th Cir. 1982). A town can not be held liable under
Section 1983 for injuries sustained by an arrestee during an allegedly unlawful arrest.
No reasonable jury could have found from the evidence that the police officer’s unlawful
arrest was made pursuant to any policy or custom of the town. (Maben, Mississippi)

DiGiovanni v. City of Philadelphia, 531 F.Supp. 141 (E.D. Penn. 1982). A
municipality’s immunity from any claim for punitive damages under 42 U.S.C.A.
Section 1983 does not necessarily apply to officials and employees of municipalities.
Punitive damages may be awarded against municipal officials and employees in order to
punish gross violations of constitutional rights. (Philadelphia City Jail, Pennsylvania)

Dillon v. Director, Dept. of Corrections, 552 F.Supp. 30 (W.D. Vir, 1982).

Director of state corrections agency not liable for negligent acts in local jails. Although he
had a statutory duty to implement standards and goals for local correctional facilities, the
court found that the Director of the Virginia Department of Corrections was not liable for
isolated acts of negligence that occurred in local jails. The court held that since he had no
direct control over city jail employees he could not be held vicariously liable for their
negligent acts. The plaintiff had alleged that he was the victim of a sexual assault by an
adult and two juveniles while incarcerated in the juvenile section of the Roanoke City Jail
as a result of various officials’ negligence. He was also suing the City of Roanoke, the
sheriff, and several jail personnel. The director was dismissed from the suit. (Roanoke
City Jail, Virginia)

Freeman v. Franzen, 695 F.2d 485 (7th Cir. 1982), cert. denied, 463 U.S.

1214 (1982). Guards are found to have used excessive force in moving inmate between
cells. The Seventh Circuit Court of Appeals affirmed the decision of the lower court in
finding for the plaintiffs in this case. The court noted that action for excessive force
lies not only under the eighth amendment but under the due process clause of the
fourteenth amendment as well.
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The incident occurred at the Stateville Correctional Center in Joliet, Illinois. The jury
awarded the plaintiff $2,500 compensatory and $1,000 punitive damages; $12,000 in
attorney fees were awarded. (Stateville Correctional Center, Illinois)

Hirst v. Gertzen, 676 F.2d 1252 (9th Cir. 1982). The Ninth Circuit Court of Appeals
sent back a Montana Civil rights case to the lower court based on allegations by the
plaintiff concerning negligent hiring and failure to supervise a deputy sheriff. In 1975,
Clayton Hirst, a Native American, was found dead in his jail cell in Cutbank, Montana,
hanged by his belt. His family brought suit alleging that he had been electrocuted and
then made to appear as though he had committed suicide or that he actually did commit
suicide as a direct result of the negligence of the defendant city and county and their
officials in negligently hiring and failing to supervise jail personnel.

The district court divided the trial into two parts. In the first portion, the jury
determined that the victim’s cause of death was suicide rather than electrocution. The
second half dealt with the liability of the defendants, and the district court dismissed on
all counts, finding no liability. The court of appeals remanded the case on two theories:
(1) that the county and city and their officials had a duty under state law to exercise care
in hiring and supervising correctional officers and (2) that the negligent hiring and failure
to supervise resulted in a deprivation of constitutional rights under federal law. Under
this theory, the court noted that the plaintiffs had alleged gross negligence, but even
simple negligence (any failure to fulfill duties which should have reasonably been expected
to be done) would be sufficient to find that the defendants were liable. (Glacier County
Jail, Montana)

Iglesia v. Wells, 441 N.E.2d 1017 (Ind. App. 1982). Sheriff’s department may be held
liable under a negligence theory for release of an indigent man. The First Circuit

Court of Appeals for Indiana held that the sheriff’s department owed a man a duty to
release him in a manner which would not subject him to unreasonable danger, ordering
the trial court to hear the evidence and decide the case. The case involved an indigent
man who was arrested for public intoxication. After pleading guilty to the charge, he was
ordered to pay costs and a fine, but having no money, spent one week in the county jail.
He was released at one minute past midnight on the final day of his sentence. The man’s
clothing was unsuitable for the cold winter weather on the night of his release. He could
not speak or understand English, he lived far from the jail and had no transportation.
Becoming disoriented, the man wandered, lost his shoes, and suffered frostbite resulting
in partial amputation of his feet. (Marion County Jail, Indiana)

Juncker v. Tinney, 549 F.Supp. 574 (D. Md., 1982). Section 1983 action is prevented

for negligent deprivation of liberty interest. The Federal District Court for Maryland
has held that the Supreme Court case of Parratt v. Taylor, 451 U.S. 527, prevents an
inmate from recovering, under Section 1983, for burns allegedly received from a coverless
radiator in his cell. .

The court noted that Parratt has been used for two purposes: (1) for the notion that
simple negligence may sometimes be enough to state a claim of action under Section 1983,
and (2) that if a state remedy is available, a negligent deprivation of a property interest is
not actionable under Section 1983.

The Maryland court reasoned that a negligent deprivation should be treated the same
whether of a liberty interest or a property interest, and held that Parratt applies in this
case and thus prevents the inmate from recovery under Section 1983.

The court outlined a four-step analysis in determining that the plaintiff was not
entitled to recovery in this case:

(1) if the complaint states a claim under some constitutional provision other

than the fourteenth amendment, Parratt does not apply, because it deals only

with the Due Process Clause of the fourteenth amendment;

(2) if the complaint alleges that the violation resulted from an established state

procedure, Parratt will not apply because the deprivation was not

negligent;

(3) if the complaint alleges conduct which shocks the conscience of the court,

Parratt will not prevent the plaintiff from recovery because such conduct would

be a violation of substantive due process and Parratt deals only with procedural

due process; and

(4) even if Parratt is applicable, if the court finds that there is no adequate state
remedy, the Section 1983 action will be allowed to proceed.

The plaintiff in this case did not meet any of the above criteria and the suit was
dismissed. (Maryland Correctional Institute)

Miller v. Carson, 550 F.Supp. 543 (M.D, Fla. 1982). Defendants are found in contempt
for exceeding population limit. The court found the defendants individually and in
their official capacity for exceeding the capacity of the jail which was set in a permanent
injunction. A fine of $10,000 was imposed and fines in excess of $5,000 per day were
authorized in the event of further violations. (Duval County Jail, Florida)

271



U.S. Appeals Court
FAILURE TO
PROTECT

U.S. District Court
REMEDIES

U.S. District Court
PERSONAL
LIABILITY

U.S. Appeals Court
FAILURE TO
DIRECT

U.S. Appeals Court
DAMAGES

State Supreme Court
DAMAGES

U.S. Appeals Court
GOOD FAITH
DEFENSE

Mosby v. Mabry, 697 F.2d 213 (8th Cir. 1982). Administrative liability for an assault
on an inmate exists only if the warden or jailer knew of risk of such injury or should
have known of it and failed to prevent such an attack. (Arkansas Department of
Correction)

Parnell v. Waldrep, 538 F.Supp. 1203 (W.D. N.C. 1982). County fails to take remedial
action to solve exercise deficiencies. The United States district court for the Western
District of North Carolina found that Gaston County and its Board of Commissioners were
liable for past and continuing injury to county prisoners for unconstitutional conditions
with regard to the lack of exercise facilities. Since the county defendants knew that the
unconstitutional conditions existed and failed to remedy the situation, they are subject to
any lawful equitable remedies the court might order.

The case was filed as a class action against the sheriff and jail sergeant, complaining
of several constitutional violations, including claims that prisoners in the jail were not
allowed to receive newspapers, that they were denied access to legal materials, and that
they were denied opportunities for adequate exercise. The court found all three policies
unconstitutional, and the defendants were enjoined from prohibiting inmates’ receipt of
newspaper and books, and were ordered to submit plans to the court for providing inmates
with adequate access to the courts and opportunities for exercise.

The defendants complied with the order as to the receipt of written materials but
otherwise objected on the grounds that they were without the funds or authority to
comply. As a result, the court added Gaston County and the County Board of
Commissioners as defendants. The court found that the county and the Board of
Commissioners knew of the unconstitutional conditions regarding the lack of exercise but
failed to take remedial action. (Gaston County Jail, North Carolina)

Roscom v. City of Chicago, 550 F.Supp. 153 (N.D. 11l. 1982). Sheriff and jail director
could be individually liable if they implemented a policy permitting unconstitutional

strip searches. A woman arrested for writing dishonored checks has sued the sheriff,

jail director, and various city defendants for conducting a visual strip search. Taken from
a police station to a hospital when she complained of chest pains, she was subjected to a
visual strip search upon her admission to the Cook County Jail. The Court held that even
though the sheriff and jail director were not personally involved with the search, they
could be individually liable if the policy which they implemented is found
unconstitutional. (Cook County Jail)

Salinas v. Breier, 695 F.2d 1073 (7th Cir. 1982), cert. denied, 104 S.Ct. 119. Police

chief is not liable for failing to establish guidelines for strip searches. An appellate

court has overturned the findings of a federal district court which held that a strip

search was conducted by employees in a humiliating manner and that the chief was liable
for failing to establish specific guidelines for the conduct of searches. The case was
reversed by the appellate court which found that the police chief was not liable because
the strip search was conducted based on probable cause that the arrestees possessed
controlled substances. (Milwaukee Police Department)

Saunders v, Chatham County, 728 F.2d 1367 (11th Cir. 1982). $20,000 is awarded to a
prisoner who was assaulted by another prisoner. The suit alleged that jail officials in
Chatham County, Georgia, were guilty of "gross negligence" in failing to protect the safety
of an inmate who was beaten by another inmate. (Chatham County Jail, Georgia)

Valadez v. City of Des Moines, 324 N.W.2d 475 (Towa Sup. Ct. 1982). Award of

$3,800 overturned by appellate court. Arrested for hit and run and assault on an
officer, Valadez was taken to a hospital shortly after admission to the jail. Upon his
return to the jail, he was released on bail. In a jury trial, he was awarded $300 in
damages and $3,500 in punitive damages for false imprisonment. On appeal, the Iowa
Supreme Court reversed the decision and ordered the lower court to rule in favor of the
defendants. The Supreme Court noted that although the plaintiff proved that detention
and restraint were against his will, the evidence at the trial failed to prove the
unlawfulness of the restraint. (Des Moines Police Department, Iowa)

Williams v. Bennett, 689 F.2d 1370 (11th Cir. 1982), cert. denied, 104 S.Ct. 335 (1982).
Supreme Court will not review a decision denying prison officials a "good faith"

defense, The United States Supreme Court has declined to hear a case which

established that a prisoner who was injured in an attack could sue prison officials in their
personal capacity. State prison officials were told that they might personally be liable for
damages, under the eighth amendment, by the 11th Circuit Court of Appeals. When an
inmate of Holman Prison in Alabama was stabbed by another prisoner and was rendered
a permanent quadriplegic, he brought suit alleging violation of his constitutional rights
under the eighth amendment. (Holman Prison, Alabama)
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Williams v. Heard, 533 F.Supp. 1153 (S.D. Tex. 1982). The sheriff is liable for the
failure of his agents to release a prisoner after he was no billed by the grand jury. A
grand jury "no bill" constitutes a direction to the jailer that demands that a prisoner

be released when the grand jury fails to find a bill of indictment for the offense charged.
The failure to release the prisoner amounted to a deprivation of the prisoner’s liberty
without due process. The sheriff was not immune from liability on the basis of good faith
since his actions were not reasonable. (Harris County Jail, Texas)

Williams v. Treen, 671 F.2d 892 (1982), cert. denied, 103 S.Ct. 762 (1982).

Insofar as the conditions of confinement at a Louisiana prison contravened clearly
established state law, the state prison officials’ belief in the lawfulness of those

conditions was per se unreasonable. Thus, they could not claim an immunity based on
reasonable good faith. If the officials knowingly deprived a prisoner of needed medication,
they violated the constitutional prohibition against cruel and inhuman punishment and
would not be entitled to qualified immunity. (State Penitentiary, Angola, Louisiana)

1983

Brown v. City of Chicago, 573 F.Supp. 1375 (N.D. Ill. 1983). City officials could be
held liable for injuries caused by prisoner transportation practices. The plaintiff, now a
quadriplegic, accused the City of Chicago of purchasing unsafe "paddy wagons," and
handcuffing prisoners in a manner which produces injuries during transport. A federal
district court had found that the city may be liable for injuries which result from the
alleged practices. (City of Chicago, Illinois)

Craven v. Richmond City, (Superior Court of CA, #207934, 1983). Diabetic awarded
$1,118,434 because city jail failed to provide three meals a day. A female arrested
in Richmond City, California, was housed in the Richmond City Jail. Upon admission her
husband notified jail personnel that she was diabetic, and that she required daily insulin
injections. She was taken to a hospital each day, and a hospital physician notified jail
staff in writing that she was to receive three meals each day, instead of the two meals
which were being served to all prisoners.
The written notice was lost, and the prisoner received only two meals. After three

days she was admitted to a local hospital by jail staff, where she lapsed into a coma.

After a jury trial, the plaintiff was awarded a total of $1,718,434, which was reduced
by $600,000, the amount of a previous settlement with the city. (City Jail,
Richmond, California)

Daniels v. McKinney, 193 Cal. Rptr. 842 (App. 1983). California appeals court awards
fees to inmate counsel and finds that the sheriff is not in willful contempt. In a
previous court order, the sheriff had been instructed to provide three hours of exercise
per week to all inmates, without regard to sex. Female inmates sought to hold the
sheriff in contempt of court for failing to implement the order. They prevailed and
secured their exercise privileges. Their counsel was awarded attorney’s fees.

The sheriff was not held in contempt because the court determined that he made a
good faith effort to comply with the previous order, and showed a willingness to comply.
However, the court ruled that personnel shortages did not justify the failure to provide
female prisoners with exercise. (Fresno County Jail, California)

Holman v. Hilton, 712 F.2d 854 (3rd Cir. 1983) aff'd 542 F.Supp. 913 (D. N.J. 1982).
Statute preventing lawsuits during confinement is held unconstitutional. The New
Jersey state tort claims act prevents prisoners from filing suits against public
entities or employees until they are released from confinement. A prisoner serving a
life sentence, who was seeking the return of personal property, filed suit.

A federal district court found that the claims act was not constitutional, and on
appeal, the Third Circuit Court of Appeals has affirmed the lower court’s finding that the
statute denied prisoners sentenced to life due process, and that the time delay contributed
to governmental error in hearing the claims. The court also found that the state’s
administrative remedies available during confinement were not a valid alternative.
(Trenton State Prison, New Jersey)

King v. Higgins, 702 F.2d 18 (1st Cir. 1983), cert. denied, 104 S.Ct. 404.

Superintendent is to pay $390 to an inmate for improperly conducting a disciplinary
hearing. Following an incident, the plaintiff inmate was brought before a disciplinary
board and charged with refusing to work, refusing a direct order and inciting to riot.

He was not given prior notice of the hearing, nor was he advised of his right to seek
counsel, to confront the complaining officer, nor his right to present witnesses on his own
behalf. After the disciplinary hearing, a reclassification hearing was conducted in which it
was recommended that because of his frequent disciplinary infractions, the inmate should
be transferred to a more secure institution. The plaintiff inmate

2713



U.S. District Court
DAMAGES
GOOD FAITH

DEFENSE

U.S. District Court
42 U.S.C.A.
Section 1983
GOOD FAITH
DEFENSE

U.S. District Court
42 U.S.C.A.
Section 1983

U.S. District Court
FAILURE TO TRAIN
NEGLIGENT

SUPERVISION

U.S. District Court
42 U.S.C.A.
Section 1983
FAILURE TO
PROTECT

U.S. Supreme Court
42 U.S.C.A.
Section 1983
DAMAGES
PERSONAL
LIABILITY

brought suit alleging that the disciplinary hearing had been improperly conducted and
adversely affected his reclassification hearing. The court ordered that the inmate be
awarded $375 for pain and suffering during the fifteen days he was placed in isolation as
a result of the disciplinary decision, and $15 for loss of wages. The superintendent of the
facility was held liable for the $390 since he was the official designated to hear prisoner’s
appeals. (Massachusetts Correctional Institute, Concord, Massachusetts)

Lyons v. Cunningham, 583 F.Supp. 1147 (S.D. N.Y. 1983). Parents awarded $24,000

for mental anguish following son’s jail suicide. After an eight day trial, a federal

jury found that two of nine defendants violated the deceased inmate’s constitutional

rights and awarded each parent $12,000. A third defendant was also found to have
violated the son’s rights, but was afforded a good faith defense. Six other defendants were
released from responsibility. The federal court granted attorney’s fees to the parents.
(New York City Detention Facility)

Marchant v, City of Little Rock, Ark., 557 F.Supp. 475 (E.D. Ark. 1983), aff'd, 741 F.2d
201 (8th Cir. 1984). Officials are not liable under Section 1983 for failing to give a
pretrial detainee prescribed medicine. A federal district court in Arkansas found no
liability on the part of the city or jail officials concerning a claim of improper medical
care. The court noted that although the jail matrons may have been negligent in not
giving the prisoner her prescribed medicine on a regular basis, there could be no recovery
for damages since the matrons defense of good faith entitled them to qualified immunity
in this Section 1983 action. Recovery under state laws was not prohibited because the
matron had not intentionally denied the detainee any constitutional rights. Because no
policy had been promulgated that violated the prisoner’s constitutional rights, the city, the
chief of police, and the jail administrator could not be liable. (Little Rock City Jail,
Arkansas)

Nelson v. Herdzik, 559 F.Supp. 27 (1983). Guard is not liable under Section 1983.

The plaintiff, an inmate incarcerated at the Attica Correctional Facility in New York,
filed suit under 42 U.S.C. Section 1983, alleging that a prison guard at the facility, A.
Herdzik, "intentionally and maliciously denied plaintiff his civil and constitutional rights
by refusing plaintiff an hour of exercise, and continuing to do so at will." The district court
dismissed the complaint, finding it frivolous. Noting that depriving inmates of an
opportunity to exercise over prolonged periods of time has been held by numerous courts
to constitute cruel and unusual punishment to be actionable under Section 1983, the trial
court noted that plaintiff’s allegation involved a denial of only one hour of exercise and,
there)fore, does not present a constitutional violation. (Attica Correctional Facility, New
York

Overbay v. Lilliman, 572 F.Supp. 174 (W.D. Mo. 1983). Sheriff and county could

be liable for failure to train and supervise deputy. A prisoner was allowed to

amend his complaint in federal district court, adding the county sheriff as a defendant.
The original complaint alleged that a deputy sheriff had violated his civil rights and
assaulted him. Later, the plaintiff asked to add the county sheriff as a defendant,
alleging that the sheriff knew of the past violent behavior of the deputy and failed to train
and supervise the deputy properly. The district court granted the plaintiff’s motion, citing
several circuit court decisions which allow sheriffs to be held liable because they are
responsible for setting policy. (L.aFayette County, Missouri)

Reynolds v. Sheriff, City of Richmond, 574 F.Supp. 90 (E.D. Va. 1983). Sheriff may be
liable for pretrial detainee’s beating while housed with convicted felons. The United
States District Court for the Eastern District of Virginia has refused the motion of the
defendant sheriff to dismiss him from a suit brought by a pretrial detainee.

The detainee alleges that he was beaten by convicted felons while he was detained
at the sheriff’s facility. He accuses the sheriff of directing the act or acquiescing to it after
it happened.

The court did not dismiss the sheriff from the suit because the plaintiff alleged that he
established and maintained a policy of not segregating convicted felons from pretrial
detainees. Because of a lack of separation, the plaintiff was attacked. Also, the court
ruled that the case could be pursued under 42 U.S.C. Section 1983 because it alleged a
violation of the plaintiff’s right to be free from bodily injury, and that cruel and unusual
punishment need not be alleged. (Richmond City Jail, Virginia)

Smith v. Wade, 103 S.Ct. 1625 (U.S. Sup. Ct. 1983). Punitive damages may be

assessed against a guard in Section 1983 action. A five-to-four decision by the U.S.
Supreme Court holds that a plaintiff in a 42 U.S.C.A. Section 1983 civil rights action

may be awarded punitive damages when a government official’s conduct "involves

reckless or callous indifference to the federally protected rights of others." The court
rejected the argument of the defendant prison guard that the test for an award of
punitive damages is one of "actual malicious intent." The decision came on appeal of a
lower court’s assessment of damages against Missouri corrections officer William Smith for
placing inmate Daniel Wade in a cell where he was beaten and sexually assaulted.
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(The appeal challenged only that portion of the award assessed for punitive damages.
Punitive damages are imposed as punishment over and above actual damages that simply
compensate a victim for losses incurred.)

Smith had argued that the standard which requires actual ill will or intent to injure is
less vague than the standard which the court approved. "Reckless or callous indifference",
he argued, "is too uncertain to achieve deterrence rationally and fairly."

However, the court stated:

Smith seems to assume that prison guards and other state officials look mainly to

the standard for punitive damages in shaping their conduct. We question the

premise. We assume, and hope that most officials are guided primarily by the

underlying standards of federal substantive law--both out of devotion to duty, and

in the interest of avoiding liability for compensatory damages...The need for

exceptional clarity in the standard for punitive damages arises only if one assumes

that there are substantial numbers of officers who will not be deterred by
compensatory damages .The presence of such officers constitutes a powerful

argument against raising the threshold for punitive damages.

The dissent by Justice Rehnquist, joined by the Chief Justice and Justice Powell,
states that the decision will encourage 1983 suits which already strain the federal
workload. Justice O’'Connor, dissenting separately, said that the majority’s ruling will
tend to "chill public officials in the performance of their duties." (Missouri Reformatory For
Youths)

Solberg v. County of Yellowstone, 659 P.2d 290 (Mont. 1983). County may be liable for
aleoholic prisoner’s death. An appeals court has remanded this case to trial for
resolution. A prisoner found lying face down in his cell died from a high temperature
resulting from alcohol withdrawal and delirium tremens (DT’s). The plaintiff alleges that
the jailer should have recognized the symptoms of the DT’s. (Yellowstone County Jail,
Montana)

State Bank of St. Charles v. Camic, 712 F.2d 1140 (7th Cir. 1983), cert. denied, 104

S.Ct. 491 (1983). City not liable for prisoner’s suicide. The Seventh Circuit Court of
Appeals has decided that city officials were not liable for a prisoner’s suicide because

they had no reason to suspect he was a danger to himself and because they had exercised
reasonable routine precautions before placing him in his cell. Upon admission, officers
observed that the prisoner was intoxicated, uncooperative and assaultive, but did not have
reason to believe that he would harm himself. The officers removed the prisoner’s belt
and shoelaces prior to placing him in the cell. The prisoner subsequently hung himself by
tearing his shirt into strips which were tied together to form a rope. (Aurora Police
Lockup, lllinois)

Stokes v. Delcambre, 710 F.2d 1120 (5th Cir. 1983). Award of $380,000 to a college
student is upheld by circuit court. In a civil rights suit, the U.S. Court of Appeals for
the Fifth Circuit has upheld a lower court’s decision to award $380,000 in
compensatory and punitive damages against a Louisiana sheriff and his deputy.

The twenty-one year old plaintiff was arrested with three other occupants of a truck
after a beer bottle was thrown at a pedestrian. While housed in the dayroom of the local
jail, the plaintiff was beaten and forced to engage in sexual acts by two inmates. His yells
and screams for help were ignored by jail staff.

The circuit court affirmed the jury award of $205,000 in punitive damages against the
sheriff, $105,000 in punitive damages against the deputy, and $70,000 in compensatory
damages against both defendants.

The court concurred that jailers owe a constitutional duty to prisoners to provide them
protection from injury, that the evidence indicated an indifference to the safety of
prisoners, that due to the indifference a "good faith" defense was not warranted, and that
punitive damages were appropriate because the actions of the defendants were malicious,
wanton and oppressive. (Vermillion Parish Jail, Louisiana)

Stout v. City of Porterville, 196 Calif. Rptr. 301 (Ca. Ct. App. 1983).

Intoxicated person is not allowed to sue a city for failing to arrest him before he was
struck by car. Although not directly a detention case, the court decision indicates that

a person must show a special relationship between himself and a governmental agency if
he is to sue for failure to provide protection.

Stout was stopped by police officers while walking, and his drunkenness was observed.
The officers did not arrest him. Subsequently he was struck by a car. Stout sued the City
of Porterville, and the California Court of Appeals decided that the city did not take action
which contributed to the accident, nor did it offer the plaintiff any assurances that it
would take care of him. (City of Porterville, California)

Wolfel v. Bates, 707 F.2d 932 (6th Cir. 1983). One dollar is awarded to inmate for
being improperly disciplined. No punitive damages awarded. The plaintiff inmate
drafted a petition alleging that prison guards were harassing inmates of the Southern
Ohio Correctional Facility. The petition was sent to the prison superintendent.
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Subsequently, a guard charged the inmate with violating a rule prohibiting the making of
unfounded complaints against staff members with malicious intent. The inmate received
an informal hearing where he was found guilty of the rule violation. A verbal reprimand
was entered on his record.

The court found that the inmate’s first amendment right to petltlon for redress of
grievances had been unduly restricted. The inmate was awarded one dollar in nominal
damages. The court refused to award punitive damages since the guard and hearing
officer had not acted willfully or in gross disregard of the inmate’s rights. The guards
claim of qualified immunity failed since they had not acted in good faith. (Southern Ohio
Correctional Facility)

Young v. City of Ann Arbor, 336 N.W.2d 24 (Mich. App. 1983). Governmental

immunity is granted to police chief for arrestee’s suicide in lockup. A Michigan Court

of Appeals has ruled that a police chief be granted immunity for the death of an

arrestee who hung himself with a belt in his lockup. The court decided that immunity
should be granted when the act falls within the scope of employment and granted
immunity based on this rationale. A dissenting judge argued that a more stringent test of
"ministerial discretion" be applied for acts committed within the scope of employment.
(Ann Arbor Police Department, Michigan)

1984

Anela v. City of Wildwood, 595 F.Supp. 511 (D. N.J. 1984), 790 F.2d 1063 (3rd Cir.
1986), U.S. cert. denied in 107 S.Ct. 434. Police chief granted summary judgment;
court finds qualified immunity against 42 U.S.C.A. 1983 action and immunity under
state tort claims act; pre-hearing detention period constitutional rights discussed. The
two plaintiffs, Connie Anela and Angela DiPietro, were arrested for violating a noise
ordinance and were detained overnight by city police. They brought suit in the United
States district court, claiming that the city police chief had violated their due process
rights by an unconstitutionally long detention and false imprisonment.

The constitutional right examined by the court was the right that the period of
detention following arrest and before the arrestee is brought before a magistrate (for bail
setting) be "brief." In Fisher v. Washington Metro Transit Authority, 690 F.2d 1133 (4th
Cir. 1982), "brief" was defined as no longer than is necessary for the taking of
"administrative steps incident to arrest."

As stated by Fisher:

Whether there are any direct constitutional limits on the post-arrest, pre-hearing

detention of arrested officers by state officers is a question that has not been much

before the federal courts...In a line of Section 1983 cases the former Fifth Circuit
has apparently accepted the view that there are no such constitutional limits... But
the lower federal courts have simply assumed, though finding no violation on the
facts at hand, that independently of any state law requirements there are ultimate
durational limits derived from due process guarantees... The Supreme Court has
not addressed the issue directly.

Based on this reasoning, the district court granted the defendant’s motion for
summary judgment in its entirety. (City of Wildwood, New Jersey)

Brewer v. Perrin, 349 N.W.2d 198 (Mich. App. 1984). Detention staff may be liable

for juvenile’s suicide because they failed to monitor actions and to make regular checks.
An appeals court in Michigan has ordered a case to proceed to trial in which the
plaintiffs charge the detention facility staff with responsibility for the suicide of their
fifteen year old son. The boy was arrested after assaulting his twin brother. He was
combative and belligerent during arrest and transport. Upon admission to a detention cell
he continued to yell and scream. A staff member turned off an audio monitor because he
decided the noise was interfering with department activities. After ninety minutes the
boy hanged himself. He was only checked one time by facility staff during that period.
The appeals court also instructed the jury to determine if liability might also result from
violation of the state statutes regarding juvenile detention. (Southgate City Jail,
Michigan)

Bush v. Ware, 589 F.Supp. 1454 (E.D. Wisc. 1984). Two correctional officers

ordered to pay prisoner $2,000 for using excessive force. Although the prisoner

had swung a towel with a metal object wrapped inside at the guards, testimony at the
trial indicated that the guards entered the cell with a flashlight and ankle restraints with
the intent to use them as weapons. The county was not found liable, even though no
written policy existed, because it had advised all guards to use minimal force. (Waukesha
County Jail, Wisconsin)

Cansler v. State, 34 CrL 2372 (Kan. Sup. Ct., 1984). Officials held liable for acts

of escapees. The Kansas Supreme Court found that the state has a duty to securely
confine inmates, and having failed to do so, resulting in the escape of seven convicted
murderers, the state officials were held liable for the subsequent wounding of a law
enforcement officer. 2716
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Finding that the corrections employees failed to exercise reasonable care
commensurate with the risk presented by the escape of violent offenders, and having
failed to prevent the escape, not notifying area residents and law enforcement agencies
immediately, the court held the state liable for the subsequent incident. (Department of
Corrections, Kansas)

Cole v. Snow, 586 F. Supp. 655 (D. Mass. 1984) and 588 F. Supp. 1386 (D. Mass.
1984). Visitor Receives Over $175,000 for Unconstitutional Strip Searches; Sheriff Held
Liable for Policies. A woman who was subjected to visual cavity searches on three
occasions was awarded $150,000 as compensation and $27,040 for future medical expenses
by a federal court in Massachusetts.

The court found that the sheriff had instituted unconstitutional strip search policies,
and that he was liable in his official and individual capac1ty No punitive damages were
awarded. (Plymouth County Jail, Mass.)

Estate of Davis v. Johnson, 745 F.2d 1066 (7th Cir. 1984). Court of appeals vacates
district court decision to award $875,000 for wrongful death; upholds jury award for
negligence in the amount of $50,000. The decedent was a patient in a nursing home
who was picked up by police after he wandered away. He exhibited obvious bizarre
behavior when he arrived at the city jail. A commander ordered the desk clerk to have
the decedent taken from the city jail to a temporary placement in the county jail. The
desk clerk did not transfer the inmate because the jail floors were being waxed and
cleaning personnel did not want transfers on the day of cleaning.

As a result, he was placed in a cell with a man arrested for murdering his girlfriend.
The alleged murderer asked city jail staff not to place the decedent in the cell and stated
he was high on drugs and was hallucinating at the time. Following the placement in the
cell, the decedent was beaten to death by his cell mate.

On appeal, the United States Court of Appeals for the Seventh Circuit found that
police officials and staff were negligent in placing a mentally ill arrestee in a holding cell
with another prisoner who subsequently beat him to death. The court did not agree with
the federal district court jury finding that the defendants were callously indifferent to the
decedent and that they had violated his civil rights.

The appeals court upheld only the negligence finding of the jury and an award of
$50,000 to the son. (Holding Facility, Police Department, Decatur, Illinois)

Gibson v. Babcock, 601 F.Supp. 1156 (N.D. Iil. 1984). Supervisors liable for

detainee beating. A federal district court has held supervisors responsible for failing to
protect a detainee from an assault by another prisoner. The court found that
knowledge of a history of violence within a jail, rather than a specific risk of harm to a
particular prisoner, was enough to hold the supervisors liable. The court found that the
eighth amendment proscription against cruel and unusual punishment does not apply to
pretrial detainees, and that a detainee need not demonstrate deliberate indifference to
state a claim for denial of medical care under the due process clause of the eighth
amendment. (Lake County Jail, Waukegan, Illinois)

Harris County v. Jenkins, 678 S.W.2d 639 (Tex. App. 1984). Prisoner receives
$60,000 from sheriff, county and state because medication withheld. A prisoner who
suffers from epilepsy reached a $20,000 settlement with the State of Texas and was
awarded $40,000 by a state jury because he suffered seizures after his medication was
taken from him upon admission to the Harris County Jail.

A jury found the sheriff seventy percent liable and the county thirty percent liable for
the $40,000 award. The jury found the sheriff liable not only for withholding the
medication, but for failing to forward the prisoner’s medical records when he was
transferred to a state facility. The verdict was upheld upon appeal. (Harris County Jail,
Texas)

Kanayurak v. North Slope Borough, 677 P.2d 893 (Alaska Sup. Ct. 1984). Liability for
suicide of intoxicated prisoner could result if extra precautions not taken. A state court
in Alaska has ordered a case to proceed to trial in which the family of a woman who
committed suicide in a lockup has alleged negligence on the part of police officials.
Testimony revealed that the officials were aware that the woman was very intoxicated,
and that she had reason to be depressed. Citing a case which held that a jailer must take
extra precautions for the safety of a prisoner if he knows the prisoner is intoxicated or
insane (Wilson v. City of Kotzebue), the court ordered the case to proceed to trial. (North
Slope Borough Lockup, Alaska)

Kemp v. Waldron, 479 N.Y.S.2d 440 (Sup. Ct. 1984). State court finds that sheriff
and subordinate could be liable for negligent supervision- prisoner sues as a
result of assault by another prisoner. A New York court determined that the
sheriff had a statutory duty to protect prisoners from harm while in his custody, and that
he has discretion with regard to prisoner segregation.

The court referred determination of whether discretion was abused to a jury, along
with a determination of the adequacy of supervision.
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The county defendants were dismissed from the suit when the court found that they
were not responsible for the sheriff’s actions. However, the sheriff could be held liable
along with the subordinate officer who failed to provide supervision. (Schenectady County
Jail, New York)

Martini v. Russell, 582 F.Supp. 136 (C.D. Ca. 1984). Federal court finds city liable
for locking children up with mother. After an officer arrested a woman for traffic
offenses and locked her children up with her, a federal district court found the city
liable under Section 1983, citing gross negligence on the part of the officer. State law
requires minors to be taken to the custody of probation officers and prohibits detention
under these circumstances. (Huntington Park Police Station, California)

McElveen v. Prince William County, 725 F.2d 954 (N.D. Vir. 1984), cert.

denied, 105 S.Ct. 88. $210,000 is awarded to inmates held in jail. A federal jury
awarded $210,000 to approximately 7,000 inmates held in the Prince William County
(Virginia) jail between August 1980 and January 1982. Two months before, the jury

had found that the facility was unconstitutionally crowded, exceeding at times its inmate
capacity by 400 percent. Witnesses had testified that the facility lacked medical care and
security and was unsafe. Pretrial detainees are to receive $170,000 of the award, with the
remaining funds to be divided among the sentenced prisoners held at the jail.

Meanwhile, the county has filed its own case against Virginia state corrections
officials, claiming that a chronic backlog of prisoners awaiting transfer to state facilities
contributed to the jail crowding. The jury had rejected county claims during the class
action suit that state officials should accept or share liability, after U.S. District Judge
Richard L. Williams ruled that state employees are immune under the eleventh
amendment from civil damages in their role as officials. The court continued them in the
case as individuals, but instructed the jury that they were entitled to claim they had acted
in good faith. (Prince William County Jail, Virginia)

McKinley v. Trattles, 732 F. 2d 1320 (7th Cir. 1984). Officer to pay $6,000 to

prisoner for unnecessary strip search. The United States Court of Appeals

affirmed a lower court judgment against a correctional officer but reduced the amount

of punitive damages from $15,000 to $6,000. The plaintiff, a prisoner, claimed that he
had already been searched once before returning to his cell. He was then handcuffed and
sprayed with mace in a forced attempt to subject him to a second search. The federal jury
believed the plaintiff’s version of the events.

Pino v. Dalsheim, 605 F.Supp. 1305 (1984). Liability of several defendants, who were
personally involved in a hearing that consisted of several basic constitutional flaws,
would be joint and several, ruled a federal district court in New York. The inmate was
awarded twenty-five dollars a day for the forty-five days he spent in a special housing
unit, and the fifty-two dollars per month income from his library clerk’s job that he lost
during the forty-five-day period. Due process violations included a right to gather facts
around the marijuana incident, the failure of his assigned assistant to gather facts or
respond to his requests, and the denied right to call live witnesses. His being assigned an
employee assistant rather than choosing one from a list was in itself a violation, ruled the
court. (Downstate Correctional Facility, New York)

Poston v. Fox, 577 F.Supp. 915 (D. N.J. 1984). Plaintiffs entitled to attorney’s fees

as prevailing party after consent decree signed. County jail officials agreed in a

consent decree to take steps to comply with New Jersey jail standards in a suit which
alleged constitutional violations (physical conditions, admission and processing of
prisoners, health care, discipline, grievance procedures, food and diet, recreation,
educational programs, visitation, clothing and preferential treatment). The Federal
District Court awarded $39,794 in attorney’s fees to the plaintiffs, which was forty percent
less than requested because the action achieved only partial success. The court found that
the consent decree was sufficiently favorable to render the prisoners the prevailing party.
(Cape May County Jail, New Jersey)

Raley v. Fraser, 747 F.2d 287 (6th Cir. 1984). Arrestee awarded only $1,000 for
claims of alleged excessive force during arrest and detention; court determines plaintiff
is not considered "prevailing party" for purposes of attorney’s fees. The United States
Court of Appeals for the Fifth Circuit has affirmed the decision of a federal district
court in a civil rights action against two police officers.

The plaintiff, Robert Dean Raley, was arrested for public intoxication by two Amarillo
police officers (Thomas Fraser and Gary Trupe). The officers observed Raley knock over a
sign after leaving his car at 1:00 a.m., and in the ensuing encounter Raley was not
cooperative. Raley was booked at the police station, and officer Fraser applied choke holds
on Raley four times during the process. Raley’s arms were bruised, his face scraped, and
the handcuffs raised welts on his wrists. There was no permanent injury.
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Raley filed civil rights actions, under Section 1983, U.S.C.A. The district court found
that Officer Fraser acted "overzealously" rather than maliciously, and therefore the
plaintiff was not entitled to punitive damages under Section 1983. Raley was awarded
$1,000 as actual damages for pain and mental suffering, after the court found that
Fraser’s actions were not wanton or malicious. The damages were awarded on a state tort
claim, the court finding against his Section 1983 claim. Raley appealed, arguing that the
trial court erred in its findings. The Circuit Court of Appeals affirmed all aspects of the
lower court decision. (Amarillo Police Department, Texas)

Slakan v. Porter, 737 F.2d 368 (4th Cir. 1984), cert. denied, 105 S.Ct. 1413 (1984).
Prisoner awarded $32,500 for officer brutality; warden and other officials not immune
and held liable for failing to supervise. An inmate injured when prison guards used

hlgh -pressure water hoses, tear gas and billy clubs to subdue him while he was confined
in a one man cell brought a civil rights suit under Section 1983 against three guards and
high ranking prison officials, alleging excessive force in violation of the eighth -
amendment, and that supervisory officials were deliberately indifferent to a known risk of
harm. The federal district court found for the plaintiff inmate, awarding $32,500
damages. On appeal, the Fourth Circuit Court of Appeals affirmed the lower court
decision, holding that: (1) the guards’ heavy-handed use of force crossed the line
separating necessary force from brutality; (2) evidence established the supervisory liability
of the warden, director of prisons and secretary of corrections; (3) supervisory officials
were not entitled to qualified immunity since they had explicit legal guideposts to follow
and were aware, or should have been aware, of a duty to ensure that instruments of
control were not misused. (Central Prison, Raleigh, North Carolina)

Tuttle v. City of Oklahoma City, 728 F.2d 456 (10th Cir. 1984), reh’g denied, 106 S.Ct.

16 (1983). Reversed by City of Oklahoma City v. Tuttle, 105 S.Ct. 2427 (1985).

Proof of single instance of unconstitutional activity not sufficient to impose

liability under Monell rule unless....

The widow of a man shot by a police officer brought a civil rights suit against the

officer and his employer city. The federal district court held against the city but

absolved the officer. On appeal (728 F.2d 456) the Court of Appeals for the Tenth Circuit
affirmed the lower court decision. On appeal to the United States Supreme Court, the
majority reversed the lower courts’ decisions, holding that it was a reversible error to
allow the jury to infer a thoroughly nebulous "policy" of "inadequate training" on the city’s
part from the single shooting incident in question and at the same time sanction the
inference that the policy was the cause of the incident, thereby giving rise to liability
under the Civil Rights Act of 1861.

To impose a civil rights liability on the city under Monell v. New York City
Department of Social Services, 436 U.S. 658, for a single incident, the plaintiff must prove
that the incident was caused by an existing unconstitutional municipal policy which can
be attributed to a municipal policymaker. The existence of the unconstitutional policy and
its origin must be separately proved and where the policy relied on is not itself
unconstitutional, considerably more proof than the single incident is necessary in every
case to establish both the requisite fault on the part of the municipality and the causal
connection between the "policy" and the constitutional deprivation.

The court also held that there must be an affirmative link between the training and
adequacies alleged in the particular constitutional violation at issue. The court found that
the fact that a municipal "policy" might lead to police misconduct is hardly sufficient to
satisfy the Monell requirement for municipal liability under 42 U.S.C. Section 1983.
(Oklahoma City)

1985
City of Shepherdsville, Kentucky v. Rymer, 105 S.Ct. 3518 (6th Cir. 1985)

(Memorandum Decision). Supreme court remands case for further consideration

in light of Oklahoma city ruling. Ruling on Rymer v. Davis, 754 F.2d 198

(1984). City police were found by the federal district court to have used excessive force
during the arrest of the plaintiff. The court of appeals upheld the finding of the lower
court, including award of $32,000 compensatory damages against the police officer,
$50,000 punitive damages against the city and $25,000 compensatory damages against the
city. The appeals court ruled that the city’s failure to train police officers regarding arrest
procedures was a proper basis for liability in a civil rights action arising from injuries
sustained by the arrestee, and that official acquiescence in police misconduct may be
inferred from lack of training even in the face of only one incident of brutal misconduct.
The Supreme Court vacated the appeals court decision, remanding it for further
consideration in light of its decision in City of Oklahoma City v. Tuttle, 105 S.Ct. 2427
(1985). In that decision, the court ruled that proof of a single instance of unconstitutional
activity is not sufficient to impose civil rights liability on a city under the Monell rule
unless proof of the incident includes proof that it was caused by an existing
unconstitutional municipal policy, which can be attributed to a mummpal policymaker.
(City of Shepherdsville, Kentucky)
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Cook v. Housewright, 611 F.Supp. 828 (D. Nev. 1985). Officials not liable for

isolated incident of improper medical care. A prisoner sued officials of the

Nevada Department of Prisoners alleging indifference to his medical needs (in delaying

a knee operation). The director of the department and the warden argued that they were
not liable because they were not directly involved with the incident. Although the court
noted that direct involvement is not the only basis for determining liability, it found that
the prisoner’s rights had not been violated. Since other prisoners were regularly provided
with medical care and there was no evidence of a policy discouraging the provision of care,
the court viewed this as an isolated incident, relieving officials from responsibility.
(Nevada State Prison)

Craven County Hosp. Corp. v. Lenoir County, 331 S.E.2d 690 (N.C. App. 1985).
A hospital tried to collect medical costs from a sheriff, the county, or the city for
treating a man who died in the hospital, after city police had him transported there.
Police found him intoxicated and were making arrangements to place him in the jail until
he was sober, when he fell and injured his head, requiring immediate medical treatment.
The court refused to hold the city liable, because it had not contracted with the
hospital to pay the medical costs, nor did it have a statutory duty to pay medical services
for people in its custody. The court said it was up to the legislature, not it, to create such
a duty. Whether the man was considered to be in the "custody" of police was not relevant
to finding an absence of liability. However, the court determined that the man had not
been arrested but was merely being assisted by the officers, who were authorized to take
to the county jail people found drunk in public. (Kingston Police Department, North
Carolina)

Estate of Cartwright v. City of Concord, Cal., 618 F.Supp. 722 (U.S. D.C., N.D. Cal.
1985). Jail defendants were not liable for a prisoner suicide that occurred after the

decedent had "joked" about it with a friend by shouting back and forth between their
separate cells. The decedent and his female companion were brought to jail under the
influence of alcohol and Valium. The two were laughing, shouting, and joking from their
individual cells that they were going to kill themselves. His female friend faked a suicide,
and when the jailers responded to it seriously, she bragged out loud that she had fooled
them. Thereafter, the jailers increased the frequency of jail inspections. In fact, the
decedent was checked about fifteen minutes to a half hour before he was found hanging by
a torn bed blanket. The evidence was inconclusive as to whether the decedent was merely
trying to fake a suicide, and lost consciousness due to his intoxicated and drugged state, or
whether his suicide was actually motivated by serious intentions. Jailers had talked to
him earlier and found no reason to believe he was suicidal or depressed. He hung himself
by using the edge of his bed to tear a strip off a blanket and tied it around one of the high
bars of his cell. The defendants were not liable for failing to prevent the death or for their
actions after discovering the hanging. The aid given following the discovering was
adequate and so was the investigation of events. (Concord City Jail, California)

Ferola v. Moran, 622 F.Supp. 814 (D.C. R.1. 1985). An inmate brought a civil rights
action charging that defendants subjected him to cruel and unusual punishment by
denying him psychiatric care and by cruelly and abusively shackling him to his bed. The
United States District Court held that: (1) a record of care afforded the prisoner did not
reflect denial of psychiatric care or deliberate indifference to his psychiatric needs; (2)
shackling of the defendant violated the eighth amendment; (3) the director of Department
of Corrections was liable; (4) the inmate was entitled to damages of $1,000 for physical
and psychological injury suffered; and (5) shackling of the inmate warranted equitable
relief. Because the warden had set no policies that would safeguard inmates against the
unconstitutional conduct of his subordinates, he was responsible for damages in the
amount of $1,000 for the plaintiff’s trauma, pain, and suffering. Judgment was also
entered against a supervisor on duty who participated in the shackling. (Adult
Correctional Institution, Rhode Island)

Ganey v. Edwards, 759 F.2d 337 (4th Cir. 1985). Attorney fees awarded although

no damages obtained. A federal jury found that a state prisoner had been denied

access to a prison law library but awarded no actual or nominal damages. On appeal,
the Fourth Circuit Court of Appeals agreed with the finding and lack of damages award,
but concluded that the prisoner was entitled to an award of costs and attorney fees as the
prevailing party in this Section 1983 action. (North Carolina Central Prison, Raleigh,
North Carolina)

Goodson v. City of Atlanta, 763 F.2d 1381 (11th Cir. 1985). Detainee awarded

$50,000 damages for conditions of detention. The plaintiff was held as a rape

suspect in the Atlanta jail. A jury concluded that he was subjected to unconstitutional
conditions of confinement (sanitation, toilet facilities, medical care, lack of bedding, lack
of heating, roach infested food). The jury believed that the City of Atlanta and the jail
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administrator knew of these conditions and had even made public statements to the media
that the jail was "unfit for human habitation". Concluding that the administrator had
failed to properly train and supervise staff, they held him liable for $5,000 damages, and
held the city liable for $45,000 compensatory damages. (Atlanta City Jail, Georgia)

Hayes v. Vessey, 777 F.2d 1149 (6th Cir. 1985). Although a corrections officer was
perhaps incompetent and held animosity toward a teacher because she was a woman,

he was not liable for failing to protect her from being raped while he was on lunch

reak, ruled the Sixth Circuit Court of Appeals. The teacher claimed discrimination and
denial of equal protection because the guard had not ticketed the rapist earlier in the day
when discovered on the grounds without authorization. She claimed he set the tone for
extremely lax security which caused her to be raped. He was not liable on such a theory
because as a subordinate employee he had no authority to set a security policy, nor was he
responsible for not ticketing the rapist earlier because such action was too remote from
causation. Another teacher allowed the rapist to regain entry during lunch by unlocking
the gate in violation of school rules. Finally, even if the guard had been at his station
during the fifteen minute attack, he would not have been able to hear the woman's cries
for help. His station was located at the end of the hall, and her room was soundproof.
The court reversed a jury’s judgment against the officer for $200,000 in compensatory
damages and $100,000 in punitive damages. Also at issue was whether the teacher could
collect from other prison officials for negligence in ignoring high levels of sexual tension,
condoning an attitude of indifference toward danger to female employees, failing to require
adequate security for female employees, assigning her to work in a remote area more
dangerous than areas assigned to male teachers, and defeating automatic locking systems
which led to the unauthorized entry of the rapist. The court found no liability for the
random act and ruled that the plaintiff’s remedy in worker’s compensation precluded suit.
She received compensation disability benefits which contained special provisions for prison
employees injured by inmates, provisions not applicable to other employees. (State Prison
at Jackson, Michigan)

Kentucky v. Graham, 105 S.Ct. 3099 (1985). A Section 1983 suit was brought against
the commissioner of the Kentucky State Police "individually and as the Commaissioner"
seeking damages for alleged deprivation of federal constitutional rights in a warrantless
raid and arrest by the state police. The commonwealth, which was sued only for fees
should the plaintiff eventually prevail, was dismissed on eleventh amendment grounds.
Following a settlement, the plaintiff moved for costs and attorney's fees. The United
States District Court for the Western District of Kentucky awarded costs and fees against
the Commonwealth. The Court of Appeals for the Sixth Circuit, in an unpublished
opinion, 742 F.2d 1455, affirmed. Certiorari was granted. The Supreme Court, held that:
(1) liability on the merits and responsibilities for fees go hand in hand and, hence, where
a defendant has not been prevailed against, Section 1988 does not authorize a fee award
against that defendant; (2) a suit against a government official in his/her personal
capacity cannot lead to imposition of fee liability on the governmental entity; and (3) the
instant suit was necessarily litigated as a personal-capacity action, thereby precluding a
fee award against the Commonwealth, notwithstanding that the Commissioner was sued
in both his "individual" and "official" capacities. Personal-capacity civil rights suits seek
to impose personal liability on a government official for actions he takes under color of
state law; in contrast, official-capacity suits generally represent only another way of
pleading an action against the entity of which the officer is an agent. (State Police,
Kentucky)

Leggett v. Badger, 759 F.2d 1556 (11th Cir. 1985). State to pay attorney’s fees for
judgment against officer in his individual capacity. Using the Glover v. Alabama
Department of Corrections, (734 F.2d 691) decision as precedent the court determined
that the state could be assessed attorney’s fees for the defendant officer, even though

the state was not held liable. The lower court had found that the officer intentionally beat
a prisoner, and awarded $1,500 compensatory damages and $25,000 punitive damages
against the officer. (Florida State Prison)

Madden v. City of Meriden, 602 F.Supp. 1160 (D. Conn. 1985). Police officers can

be held liable under Section 1983 for beating mentally ill arrestee. The

administrator of the estate of a mentally ill man who hanged himself while detained by
police filed suit against two officers and the city, alleging that the officers beat the
prisoner, denied him medical care for the resulting serious injuries and placed him
alone in a cell where he hanged himself. The prisoner could not be observed in his cell
because the television monitoring system was not operating, nor was there an audio
monitoring system. The plaintiff further alleged that although the officers knew of
previous suicide attempts they did not take away objects that the prisoner could use to
injure himself. The defendants filed a motion for dismissal which was denied by a
magistrate. On appeal, the federal district court affirmed the magistrate’s order, finding
that the police officers could be liable under Section 1983. (Meriden Police Lockup,
Connecticut)
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Madison County Jail Inmates v. Thompson, 773 F.2d 834 (7th Cir. 1985). Appeals.
court does not reinstate jury verdict for $500,000 damages; nominal damages upheld.
Having convinced a federal jury that conditions at the jail were substandard, they
awarded damages of between ten to thirteen dollars per day to plaintiff prisoners in this
class action suit.

The award would have exceeded $500,000. The trial court entered a judgment
reducing the award to nominal damages. On appeal, the Seventh Circuit concurred with
the jury finding of unconstitutional conditions, but concluded that "the plaintiffs failed to
present evidence which would support a finding of consequential injury to the class as a
whole." The majority refused to permit damages, citing the courts reluctance in Doe v.
District of Columbia, 697 F.2d 1115 (CADC 1983), "to grant money damages to a class of
prisoners in mass that includes many prisoners who are causing the conditions
complained of and who will not cooperate to correct them." (Madison County Jail, Indiana)

Marchese v. Lucas, 758 F.2d 181 (6th Cir. 1985), cert. denied, 107 S.Ct. 1369. Court
upholds $125,000 award for failure to train and discipline officers; sheriff and county
held liable. The plaintiff alleged that he was beaten upon entering the detention area
following his arrest, and that a deputy later opened his cell door, allowing another
beating to be administered. A federal jury believed his story, awarding $125,000 to the
plaintiff. Under the Michigan constitution, the sheriff is the law enforcement arm of the
county and makes policy in police matters for the county. The court held that the
government entity is responsible when the execution of a government’s policy (in this case,
brutality), inflicts an injury.

The plaintiff alleged that the county and the sheriff failed to train and discipline the
officers and failed to order an investigation of the incident after it came to the attention of
county officials. The sheriff claimed that he knew nothing of the incident until years
later, just before the trial. The court ruled that even though the sheriff did not know of
the incident, he should have known and found him jointly liable with the county. The
county shared liability with the sheriff because of its close relationship with the sheriff,
who was an elected official and made policy for the county. The county board of
supervisors appropriated funds and established the budget for the sheriff’s department.
(Wayne County Jail, Michigan)

Oklahoma City v. Tuttle, 105 S.Ct. 2427 (1985), cert. denied, 106 S.Ct. 16 (1983).
Supreme court limits municipal liability for police acts. In an important clarification of
Monell v. New York City Department of Social Services (1978), a seven member

majority ruled that absent "an affirmative link between the policy and the

particular constitutional violation alleged," a municipality may not be held liable for a
police officer’s violations of a citizen’s constitutional rights on the grounds that the
officer’s act resulted from government policy. In Monell the court ruled that
municipalities are liable for civil damages for such acts if the violations occur pursuant to
that government’s "policy or custom."

In this case, the widow of a man who was shot by a rookie police officer sued under
Section 1983, claiming that the shooting unconstitutionally deprived Tuttle of his life
without due process, or that the officer had used excessive force in Tuttle’s apprehension
in violation of his civil rights. Although the plaintiff acknowledged that a municipality is
not liable under civil rights laws for an employee’s single act but argued that the act was
so excessive that it indicated grossly inadequate training, resulting from a government
training policy.

In this case, the court held that even if it could be established under Monell that the
city had a policy of inadequate training, "some limitation must be placed on establishing
municipal liability through policies that are not themselves unconstitutional." The court
further stated that "where the policy relied upon is not itself unconstitutional,
considerably more proof than the single incident will be necessary in every case to
establish both the requisite fault on the part of the municipality and the causal connection
between the policy and the constitutional deprivation." (Oklahoma City)

0O’Quinn v. Manuel, 767 F.2d 174 (5th Cir. 1985). Local government can be liable

for jail conditions. A jail prisoner filed suit against Louisiana parish officials alleging
that while he was detained he was beaten by prisoners and suffered severe injuries.

The plaintiff argued that the assault and resulting injuries were the result of a failure to
adequately supervise and protect prisoners. The appeals court found that parish officials
could be held liable for the assault if they knew of jail deficiencies and failed to fund or
otherwise support corrective actions. The case was remanded to the district court.
(Caleasieu Parish Jail, Louisiana)

Partridge v. Two Unknown Police Officers, 751 F.2d 1448 (5th Cir. 1985). City can be
sued for failing to prevent prisoner suicide in lockup. An arrestee apparently became
violent and agitated when he was arrested, attempting to kick the doors and windows
out of the police car in which he was transported. By the time he arrived at the city jail
he was composed, and the transporting officers did not call attention to his
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behavior during booking. The booking officer did not check the prisoner’s previous record,
which showed a prior suicide attempt. The prisoner’s father told officials that his son was
unstable, and the son was wearing medical alert bracelets. ,

The prisoner was placed in solitary confinement, where he hanged himself within a
few hours of his arrest. The parents sued the City of Houston, and the Circuit Court of
Appeals ruled that their suit alleged a legitimate constitutional claim because the city had
been deliberately indifferent to the prisoner’s serious medical needs, determining that
suicidal behavior constituted a serious need and that protecting prisoners from themselves
is "an aspect of the broader constitutional duty to provide medical care... ." (City Jail,
Houston, Texas)

Roberts v. City of Troy, 773 F.2d 720 (6th Cir. 1985). Pretrial detainees not

protected by eighth amendment, but rights are analogized to those of detainees under
fourteenth amendment to avoid extending greater constitutional protection to sentenced
offenders. Shortly after admission to the City of Troy jail, a prisoner committed

suicide. His mother sued the city under 42 U.S.C.A. Section 1983 and under state law,
claiming that officials should have identified him as suicidal during admission and
should have supervised him more closely. A federal jury found for the defendants; on
appeal, the Sixth Circuit Court of Appeals upheld the jury verdict concerning Section 1983
claims but reversed the prior summary judgment which released Chief of Police Fisher
from liability for state claims. In reaching its conclusions, the appeals court noted that
although pretrial detainees are not protected by the eighth amendment, those protections
must be analogized under the fourteenth amendment. (Troy City Jail, Michigan)

Thomas v. Booker, 762 F.2d 654 (8th Cir. 1985), cert. denied in 106 S.Ct. 1975. City

jail chief of security held liable for prisoner-on-prisoner attack; plaintiff awarded

$13,000. The defendant was initially assigned to a one man cell in the St. Louis City Jail’s
administrative segregation unit. He was subsequently assigned to the general population
but was placed in disciplinary segregation when a homemade knife was found in his cell.
He was returned to the general population, where he was attacked by another prisoner.
After treatment, he was again returned to the same four man cell where he was again
injured in a fight between cell mates. The prisoner filed suit against several city jail
officials for violating his constitutional rights by not adequately protecting him from
physical assaults from other prisoners. During the trial, testimony indicated that he had
asked to be placed in administrative segregation because he feared injury and that he told
the defendant several times that he feared for his safety. The court found that the
defendant had acted with reckless disregard for the safety of the plaintiff, awarding
$13,000 in damages. Other defendants were not found liable. (St. Louis City Jail,
Missouri)

Thomson v. Jones, 619 F.Supp. 745 (7th Cir. 1985). A state prison inmate brought

action under the Federal Civil Rights statute against correctional officers and warden
seeking damages arising out of beating and hearing loss. The district court held that:

(1) the guards’ use of excessive force violated the inmate’s eighth and fourteenth
amendment rights; (2) a warden was not liable on ratification theory for failure to
discipline guards; (3) an award of $25,000 was neither inadequate nor excessive
compensation for permanent hearing loss; and (4) a punitive damages award of $10,000
against the guard who actually caused the hearing loss, and $5,000 against the guard who
acquiesced in the first guard’s use of force, was proper.

A prison guard’s acquiescence and failure to intercede in another guard’s beating of an.
inmate was proximate cause of the inmate’s injuries, rendering the acquiescing guard
jointly and severally liable with other guard for compensatory damages due inmate as
result of consequent hearing loss. (Stateville Correctional Center, Illinois)

Thorne v. Jones, 765 F.2d 1270 (1rst Cir. 1985), cert. denied, 475 U.S. 1016. Strip
search of prisoners’ mother upheld, search of father not proper but no civil liability
results. Prison officials required the mother of two prisoners, one of whom was known to
be receiving drugs, to submit to a strip search as a condition of visiting her sons.

The plaintiffs sued, alleging that the requirement infringed on their first amendment
rights for association. The U.S. Court of Appeals for the First Circuit held that the search
requirement for the mother, who was suspected of supplying drugs, was constitutional
because it was reasonably related to security concerns. The court noted that the
Constitution affords convicted prisoners and their families no absolute right of visitation,
and that any qualified right which may exist is derived from a source other than the first
amendment. The court held that the fourth amendment was infringed when the prisoners’
father was required to submit to a strip search to visit his sons, because officials had no
suspicion as to the father. Since the law on this point was not clear in late 1981 (when
the search took place), the officials escaped civil liability according to the court.
(Louisiana State Penitentiary)
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Warner v. County of Washoe, 620 F.Supp. 59 (D.C.Nev. 1985) The court ordered
further proceedings to determine whether county commissioners had a duty to pnsoners
by virtue of a Nevada statute requiring periodic inspection and supervision. The
statute reads, in part, as follows:

... Duty of County commissioners: Supervision; inspection; precautions. The
board of county commissioners:
1. Is responsible for building, inspecting and repairing any county or branch county
jail located in its county.
2. Once every 3 months, shall inquire into the security of the jail and the
treatment and condition of prisoners.
3. Shall take all necessary precautions against escape, sickness or infection.

The commissioners could possibly be found liable for a brutal rape and attack of a county
jail inmate by fellow inmates. (Washoe County Jail, Nevada)

1986

Albert v. DePinto, 638 F.Supp. 1307 (D.Conn. 1986). The plaintiffs brought a civil
rights action against police officers and the city alleging use of excessive force by
officers. The district court held that: (1) the city was not liable for damages under the
civil rights statute for the acts of individual officers; (2) there was evidence from which
a reasonable jury could have found that the officers either used unconstitutionally
excessive force against one plaintiff or knew that other officers were using force but did
nothing to stop them; and (3) a reasonable jury could have found sufficient evidence of
pain and suffering experienced by plaintiffs, and reckless and callous disregard of
constitutional rights to justify substantial compensatory and punitive damages.

A plaintiff who seeks to hold a municipality liable in damages under a civil rights
statute must establish that an official policy or custom was cause of deprivation of
constitutional rights.

The city was not liable for damages because evidence established that police officers
were provided with police department rules and regulations, stating that the use of
physical and deadly force would be in accordance with current departmental directives
and state statutes; that police officers were unaware of any recent "directives" on the
subject of physical force that might have been issued by the police department; and that,
while they received training in the appropriate use of physical force at the time they
joined the police department they received no refresher courses. (New Britain Police
Department, Connecticut)

Anela v. City of Wildwood, 790 F.2d 1063 (3rd Cir. 1986), cert. denied, 479 U.S. 949.
Female detainees confined overnight were denied fourteenth amendment rights; city

could be held liable for conditions. Nine females and one male, ages seventeen to

twenty, were arrested at 11:15 p.m. by city police for loud radio playing. The male
arrestee was able to post bail and was released. The females were held until 11:00 the
following morning. The females filed suit, alleging that their confinement in cells without
drinking water, food or mattresses violated their constitutional rights. The federal district
court dismissed several counts prior to trial and directed a verdict against the plaintiffs
following a trial.

The U.S. Court of Appeals for the Third Circuit held that: (1) the district court
properly denied the plaintiffs’ motion to reopen the case and did not err in its directed
verdict for the individual defendants on the plaintiffs’ denial of equal protection claim; (2)
the District Court erred in dismissing the plaintiffs’ fourth amendment claims on the
ground of collateral estoppel; (3) the city is responsible for the use of a bail schedule in
violation of a rule of the New Jersey Supreme Court; (4) the conditions of confinement to
which the non-disruptive, non-violent, non-alcoholic women were subjected constituted
privation and punishment in violation of the fourteenth amendment; and (5) the city may
be held liable under Monell for the conditions of confinement, even if the practices with
respect to jail conditions were followed without formal city action, because it appears that
they were the norm and had become acceptable standard and practice for the city. (City of
Wildwood, New Jersey)

Baker v. State Dept. of Rehabilitation, 502 N.E.2d 261 (Ohio App. 1986). An inmate
filed a complaint against the state alleging that injuries following an assault by other
inmates were the result of correctional officers’ negligence. The Court of Claims
entered judgment for the state, and the inmate appealed. The Court of Appeals for
Franklin County held that: (1) the state was not liable for failure to provide protective
custody, as guards did not have adequate notice of the impending assault because the
inmate’s vague statements regarding a need to be moved, unaccompanied by a specific
request for protection or direct expression of fear of being assaulted, did not provide
guards with adequate notice of an unpendmg assault; and (2) the state was not liable for
failure to have sufficient guards, in view of expert testimony that procedures followed
were adequate. (Columbus Correctional Facility, Ohio)
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Burris v. Kirkpatrick, 649 F.Supp. 740 (N.D. Ind. 1986). An inmate brought action
against a prison guard for injuries resulting when the guard threw hot water into the
inmate’s cell. The district court held that the guard who threw hot water into cell of two
inmates following argument between guard and one inmate was liable to the non- -
offending inmate for resulting injuries, as his act amounted to deliberate indifference to
the inmate’s constitutional rights. Where substantive constitutional rights are violated,
damages can be presumed even in absence of discernible consequential damages. (Indiana
State Prison)

Burton v. Livingston, 791 F.2d 97 (8th Cir. 1986). A prisoner stated a claim against a
guard for cruel and unusual punishment. The complaint stated that the guard pointed

a lethal weapon at the prisoner, cocked it and threatened him with instant death. The
incident occurred immediately after the prisoner had given testimony against another
guard in a Section 1983 action. The death threat was accompanied by racial epithets. In
determining whether the conduct of a prison guard has impermissibly infringed the
protected right of a prisoner, the court of appeals must consider need for guard’s action,
the relationship between that necessity and amount of force actually used, the degree of
injury to the prisoner’s retained rights, and whether the conduct was a good-faith effort to
maintain discipline or engaged in maliciously and sadistically for the sole purpose of
causing harm. (Department of Corrections, Arkansas)

Chapman v. Pickett, 801 F.2d 912 (7th Cir. 1986). A prison warden was personally
liable to a prisoner whose eighth amendment rights were violated when he was kept in
segregation for nine months as a result of his refusal on religious grounds to clean

pork off food trays. The warden admitted to knowing of the prisoner’s confinement and
doing nothing about it, even after he received a letter from his supervisor. He was in the
best position to know that a constitutional deprivation had occurred and had the authority
to remedy the situation but did nothing. The United States District Court for the Central
District of Illinois awarded the inmate $7,000 against prison officials, and the officials
appealed. The Court of Appeals held that: (1) the award of $7,000 was not an abuse of
discretion; (2) the court could properly deny punitive damages on the grounds that
defendants acted in good faith; and (3) the warden, associate warden, and members of
adjustment committee were all properly held liable. (Federal Penitentiary, Illinois)

Chinchello v. Fenton, 805 F.2d 126 (3rd Cir. 1986). A prisoner failed to establish a
Bivens claim against the director of the Bureau of Prisons for failing to train officers
allegedly responsible for opening the prisoner’s mail and keeping the prisoner in
administrative detention. The prisoner did not allege that the director had
contemporaneous knowledge of the offending incidents or knowledge of a prior pattern of
similar incidents and did not allege circumstances under which the director’s inaction
could have been found to have communicated a message of approval to the offending
officers. "Special mail" is mail from a federal prisoner directed to attorneys, designated
state and federal officials, and representatives of news media, and it is not to be opened
by prison officials. (Federal Correctional Institution in El Reno, Oklahoma)

Daniels v. Williams, 106 S.Ct. 662 (1986). Supreme Court rules that prisoners may

not use civil rights actions to sue prison officials for negligence. Finding that

the fourteenth amendment due process clause was not intended to be "a font of tort law to
be superimposed upon whatever systems may already be administered by the states," the
Supreme Court affirmed its conclusion that civil rights suits are not appropriate avenues
for pursuing claims which involve negligence (see parallel ruling in Davidson v. Cannon
106 S.Ct. 668). In this case a county jail inmate slipped on a pillow which had been
negligently left by a jail officer on a flight of stairs. The prisoner claimed that he was
provided a constitutional right to be free from injury under the due process clause of the
fourteenth amendment.

In this decision, the Court overturned one part of a recent decision which had
suggested that negligence could state a claim under the due process clause when the
plaintiff had no other effective state remedy; in Parratt v. Taylor, 451 U.S. 527 (1981) the
Court had conditioned pursuit of claims on the lack of effective state remedies. (Richmond
Jail, Virginia)

Davidson v. Cannon, 106 S.Ct. 668 (1986). Supreme Court rules the prisoners may

not use civil rights actions to sue prison officials for negligence. According to the U.S.
Supreme Court, prisoners do not have a constitutional right to sue prison officials or the
state in a civil rights action for negligence when they are injured, alleging due process
violations. In this case, the plaintiff prisoner alleged that prison officials ignored his plea
for assistance before he was stabbed by a fellow prisoner. The prisoner sued in federal
court that this violated his due process rights under the Constitution.
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The Supreme Court held that "...lack of care simply does not approach the sort of
abusive government conduct that the due process clause was designed to prevent. The
guaranty of due process has never been understood to mean that the state must guarantee
due care on the part of its officials.”

The Court noted that remedies for such injuries are usually available through other
actions, such as tort claims, although in this case the New Jersey prison officials are
protected from liability for injuries caused by one prisoner to another.

The ruling followed a companion case, Daniels v. Williams, which reached a similar
conclusion. In reaching this conclusion, the Court overturned one part of a recent decision
which had suggested that negligence could state a claim under the due process clause
when the plaintiff had no other effective state remedy; in Parratt v. Taylor, 451 U.S. 527
(1981) the Court had conditioned pursuit of claims on the lack of effective state remedies.
(New Jersey State Prison)

H.C. by Hewett v. Jarrard, 786 F.2d 1080 (11th Cir. 1986). A juvenile, who had been
confined at a juvenile detention center pending a trial on delinquency charges, brought
action for imposition of isolation without notice or hearing, excessive length and
conditions of isolation, unjustified and excessive force applied to him by superintendent of
the center, and denial of medical care. The United States District Court awarded nominal
damages on claims that isolation without notice and hearing and conditions of isolation
violated due process and determined that the juvenile had not been deliberately deprived
of medical attention, and that battery of the juvenile by the superintendent did not rise to
a constitutional violation.

The juvenile appealed. The court of appeals held that: (1) the superintendent’s battery
of the juvenile violated the juvenile’s liberty interests protected by the fourteenth
amendment; (2) the superintendent was liable both personally and in his capacity as the
center’s superintendent for denying the juvenile medical care; (3) compensatory damages
should have been awarded to the juvenile for imposition of isolation without procedural
due process, for being a period beyond the maximum period set out in relevant
regulations, and for his humiliation and dejection sustained as a result of such isolation;
and (4) the superintendent'’s conduct warranted the award of punitive damages. (Volusia
Regional Juvenile Detention Center, Florida)

Johnston v. Lucas, 786 F.2d 1254 (5th Cir. 1986). Prison officials released from

liability for prisoner stabbing by appeals court in light of recent Supreme Court rulings. A
federal district court awarded a prisoner monetary damages from guards and prison
officials for improperly placing him with another prisoner who had known animosity
toward him. The appeals court noted that the eighth amendment affords prisoners
protection against injury at the hands of another prisoner, but that the Supreme Court
had recently stated that "the protections of the Due Process Clause, whether procedural or
substantive, are not just triggered by lack of due care by prison officials." Davidson v.
Cannon, 106 S.Ct. 668 (1986).

While each official bore responsibility for exposing the prisoner to danger, the court
found it arguable that their default could be considered an abuse of power and an eighth
amendment deprivation. As stated in Whitley v. Albers, 106 S.Ct. 1078 (1986), the
deliberate indifference standard articulated in Estelle v. Gamble is appropriate in this
case. The appeals court concluded that none of the defendants could be shown to be liable
because none of them was guilty of conscious indifference to the danger of or infliction of
unnecessary pain. (Parchman State Penitentiary, Mississippi)

Justice v. Dennis, 793 F.2d 573 (4th Cir. 1986). The lower court’s jury instruction,
setting out a spectrum in which intentional conduct was contrasted with simple
negligence and failing to suggest that conduct short of intentional wrongdoing, such as
wantonness, recklessness, or gross negligence, was sufficient for imposition of liability,
constituted reversible error in the pretrial detainee’s action against a state highway patrol
trooper for alleged unconstitutionally excessive force used while the detainee was held in
the county courthouse jail.

The source of constitutional protection against the use of excessive force on a pretrial
detainee is the detainee’s liberty interest in bodily security, grounded in the fifth and
fourteenth amendments rather than the fourth amendment. The fundamental inquiry in
all excessive force cases, regardless of protected interest’s fourth, fifth, or eighth
amendment origins, is whether the degree of force used against the arrestee was necessary
to protect legitimate state interest and, thus, was permissible under all the circumstances.
{Onslow County, North Carolina)

Lewis v. OLeary, 631 F.Supp. 60 (N.D. Ill. 1986). State prison officials not liable

for prisoner-on-prisoner assault in light of recent Supreme Court decisions. Given the
recent U.S. Supreme Court decisions in Davidson v. Cannon and Daniels v. Williams, a
federal district court concluded that prison officials could not be held liable for failing to
protect a prisoner because: "... the law in this area has been significantly altered. Itis
now definitively established that while a correctional official who recklessly disregards a
substantial risk of danger to an inmate may be liable under the Eighth Amendment, one
who negligently fails to take reasonable steps is not." In this case, ’
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prison officials called the plaintiff prisoner to their office to tell him that they had received
anonymous telephone calls threatening his life. 'When the prisoner did not express
concern, they took no action. He was attacked and repeatedly stabbed several days later.
The court ruled that prison officials failure to transfer the inmate did not rise to "reckless"
conduct, since the inmate himself told officials there was only a "mere possibility" not a
"strong likelihood" of attack. (Stateville Correctional Center, Illinois)

Maddox v. City of Los Angeles, 792 F.2d 1408 (9th Cir. 1986). The jury was not
erroneously instructed to consider the police officers’ "state of mind" in determining
whether the officers violated the arrestee’s fourteenth amendment due process rights.
The plaintiff brought an action alleging that the death of the arrestee was due to the
police officers’ use of a chokehold. Negligent conduct by a state official is not enough to
state a claim under Section 1983 based on an alleged violation of the due process clause.
(City of Los Angeles, California)

Memphis Community School Dist. v. Stachura, 106 S.Ct 2537 (1986). Supreme Court
rules that damages in U.S.C.A. Section 1983 action must be real; abstract "value" or

"importance" of constitutional rights are not an element of compensatory damages. A
tenured elementary school teacher sued his school district after he was suspended
because parents complained about his teaching methods in a seventh grade science course,
alleging violation of his first and fourteenth amendment rights. A federal district court
jury awarded the plaintiff $275,000 in compensatory damages and $46,000 in punitive
damages. This award was reduced by the district court judge to $266,750 compensatory
and $36,000 punitive damages. The U.S. Court of Appeals for the Sixth Circuit affirmed
the lower court actions. The Supreme Court reviewed the lower court decisions to
determine the appropriateness of the district court instructions to the jury, authorizing not
only compensatory and punitive damages, but also damages for the deprivation of "any
constitutional right." The Court concluded that the district court had erred, and that the
abstract "value" or "importance" of constitutional rights are not an element of
compensatory damages. The case was remanded for a new trial on compensatory
damages. (Memphis Community School District, Michigan)

Owens v. City of Atlanta, 780 F.2d 1564 (11th Cir. 1986). City not liable for

prisoner death in police detention facility. The decedent was arrested while intoxicated by
Atlanta police. He became disruptive while in custody and was placed on a wooden bench
in the back of his cell. His arms were crossed in front of him and were cuffed to the
bench. His ankles were locked in leg irons, stretched and attached to the cell wall (called
the "stretch" hold position). He died from asphyxiation after he fell off the bench, with his
face forward. The district court found that the individual officers were not liable in this
civil rights suit for merely negligent conduct, and that the city was not liable for its policy,
as there was no evidence that police had previously misused the restraining device. The
appeals court affirmed. (Atlanta, Georgia)

Pembaur v. City of Cincinnati, 106 S.Ct. 1292 (1986). Municipal liability under 42
U.S.C.A. Section 1983 may be imposed for a single decision by municipal

policymakers under appropriate circumstances. A physician who was indicted and
eventually acquitted of fraud charges was convicted for obstructing police. He filed suit
alleging violation of his rights under the fourth and fourteenth amendments. Sheriffs’
deputies had attempted to serve capiases on two of the physician’s employees at his clinic
and were refused entry; after receiving instructions from the county prosecutor to "go in
and get" the employees, the deputies tried to force the door and then chopped the door
down with an axe. The physician’s suit was dismissed by the federal district court on the
grounds that the deputies were not acting pursuant to the kind of "official policy" that is a
requisite for liability under Monell v. New York City Dept. of Social Services, 98 S.Ct
2018. The appeals court affirmed, holding that the plaintiff failed to prove the existence
of a policy because he had shown nothing more than that on "this one occasion" the
prosecutor and the sheriff decided to force entry. The Supreme Court reversed the lower
court decisions. The majority held that the "official policy" requirement of Monell was
intended to distinguish the acts of the municipality from the acts of its employees; in this
case, the municipality should be held liable for the actions of its employees because it
officially ordered and sanctioned them. "With this understanding, it is plain that
municipal liability may be imposed for a single decision of municipal policymakers under
appropriate circumstances. If the decision to adopt a particular course of action is directed
by those who establish governmental policy, the municipality is equally responsible
whether the action is to be taken only once or to be taken repeatedly.” (City of Cincinnati,
Hamilton County, Ohio)

Quinones v. Durkis, 638 F.Supp. 856 (S.D. Fla. 1986). A sheriff could be sued
individually under Section 1983 for his actions which allegedly resulted in the
deprivation of the plaintiffs’ constitutional rights. However, the plaintiffs would be
required to establish that the sheriff was either personally involved in the wrongful acts,
or that he breached a duty imposed by state law in order to be held accountable for his
actions. (Hendry County, Florida) '
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Ruiz v. McCotter, 661 F.Supp. 112 (8.D.Tex. 1986). The Texas Department of

Corrections was in contempt of court for failure to afford sufficient single-occupancy

cells, in failing to assign housing to prisoners according to their respective custody
classifications, in failing to maintain a specified number of personnel, and to deploy staff
in the housing areas, in failing to employ a substantial number of health care
professionals, in failing to meet the needs of the physically handicapped, in failing to
afford prisoners in administrative segregation appropriate housing facilities, and in failing
to build and properly equip recreation yards and gymnasiums. On the whole, the court
found, TDC had been habitually and inexcusably dilatory in complying with the orders in
question. The court noted that contempt represents more than delay in performance or
lack of perfection. It is, instead, failure to accomplish what was ordered in meaningful
respects. Defendants may defeat finding of contempt by demonstrating that they
employed, in good faith, utmost diligence in discharging their responsibilities. Prison
inmates were not required to show that Texas Department of Corrections had violated the
Eighth Amendment or to develop a method by which the Department could achieve
compliance with consent decree in order to support a finding of contempt for violating the
decree. Rather, inmates were required to establish by clear and ‘convincihg evidence that
the Department had inappropriately mixed custody classifications or had housed prisoners
not in minimum custody status in dormitories, and had done both, in violation of
stipulations forming bases for district court orders. Motions to modify so as to alleviate or
eliminate conditions or restrictions imposed by prior court order require a clear showing of
grievous wrong evoked by new and unforeseen conditions. Texas Department of
Corrections’ alleged change in philosophy to a belief that dormitories provide adequate,
secure housing for women prisoners in medium and close custody classifications was not
sufficient to require modification of stipulations incorporated in court orders requiring
inmates to be housed with inmates of like classification, in light of the fact that certain
women inmates had been moved to cell housing, and conflicting testimony regarding
appropriateness of dormitory housing for women requiring medium or close custody.
(Texas Department of Corrections)

Smith v. City of Westland, 404 N.W. 2d 214 (Mich. App. 1986). The placement of an
intoxicated arrestee in a regular jail cell, instead of a detoxification cell, was not a
violation of his rights and did not constitute a deliberate indifference to his medical
needs. The arrestee was intoxicated at the time he was placed in the cell and had not
exhibited any dangerous behavior. The detainee committed suicide by hanging himself
with his shirt. The court noted that "intoxication in and of itself is not normally a serious
medical need." Although there was an insufficient basis for attaching liability under
federal law for a civil rights violation, the defendants had reached a settlement on the
state law claims for negligence. (Westland City Jail, Michigan)

Thomas v. Booker, 784 F.2d 299 (8th Cir, 1986), cert. denied, 106 S.Ct. 1975.

Damages awarded to prisoner against jail employees as a result of prisoner-on-prisoner
beating. The plaintiff sued the chief of security, the supervisor of correctional officers, and
a correctional officer. The appeals court affirmed a judgment awarding $3,000 actual
damages and $10,000 punitive damages against the chief of security, and $1,000 actual
damages against the correctional officer. The court also reinstated a jury verdict of
$10,000 against the correctional officer which had been set aside by the trial court. The
supervisor was not found liable, because he had instructed the plaintiff to discuss his
fears with the chief of security when he was told of them. The correctional officer was on
duty when the assault occurred and was supposed to have made rounds every fifteen or
twenty minutes. Apparently, rounds were not made as appropriate, and the fight was not
discovered. (St. Louis City Jail, Missouri)

Walker v. Rowe, 791 F.2d 507 (7th Cir. 1986), U.S. cert. denied in 107 S.Ct. 597.

Appeals court rules that due process clause does not assure safe working conditions for
public employees and reverses lower court awards. On July 22, 1978, inmates of the
Pontiac Correctional Center, a maximum security prison, were being returned to their
cells after exercise in the courtyard. The prisoners killed three guards, injured others,
and set fire to part of the prison. Three of the injured guards and the estates of the three .
deceased guards filed suit against the director of the Illinois Department of Corrections,
and the Assistant Warden of Operations at Pontiac, alleging that they deprived them of
their constitutional right to a safe working environment.

A federal district court jury returned verdicts against the defendants totalling
$706,845, and the district court added $145,792 in attorney’s fees and costs. These
recoveries were in addition to workers’ compensation awards ($250,000 death benefits and
burial expenses for each of the three deceased guards) and other benefits afforded by state
law. (Pontiac Correctional Center, Illinois)

Weber v. Dell, 804 F.2d 796 (2nd Cir. 1986), cert. denied, 483 U.S. 1020. The arrestee
brought a civil rights action challenging the county jail policy authorizing strifBJLITY
cavity searches of arrestees, regardless of whether they were reasonably suspected of
concealing contraband. The district court, 630 F.Supp. 255, granted summary judgment
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in favor of county and sheriff, and the arrestee appealed. The court of appeals held that:
(1) the strip-body cavity search of an arrestee who had been arrested for misdemeanor
offenses was unconstitutional, where jail authorities had no reasonable suspicion that the
arrestee was concealing weapons or other contraband; (2) the county could be held liable
for search because the highest ranking law enforcement official in the county, the sheriff,
established the policy; and (3) the sheriff was not entitled to good faith immunity defense.
The county was liable for damages caused by a policy providing for strip-body cavity
searches of all arrestees, where the sheriff, who was highest ranking law enforcement
official in county, established such policy. The sheriff who promulgated unconstitutional
jail policy authorizing strip-body cavity searches of arrestees, regardless of whether they
were reasonably suspected of concealing contraband, was not entitled to good-faith
immunity from Section 1983 claim brought by arrestee who was subjected to strip-body
cavity search, considering that three circuit court decisions holding similar policies
unconstitutional antedated the search in question, and thus law was clearly established at
time of search. (Rochester Police Department, New York)

1987

Baker v. North Carolina Dept. of Corrections, 354 S.E.2d 733 (N.C. App. 1987). The
North Carolina Dept. of Corrections was found liable for inmate employee’s negligently
injuring a fellow inmate during job performance. Although the State Industrial
Commission had ruled that an employee inmate was negligent when he shut a window
and it slammed on a fellow inmate’s fingers, the State Appeals Court reversed this ruling
and found that the employee inmate was not negligent because, although he knew fellow
inmates were cleaning windows, he had no reason to believe that the plaintiff was at the
very window he was about to shut. (Iredell County Unit, North Carolina Department of
Corrections) :

Beck v. Kansas University Psychiatry Foundation, 671 F.Supp. 1552 (D. Kan. 1987).
Two persons who worked in a hospital emergency room were shot by a paroled prisoner
with mental problems. Their families filed a lawsuit against the members of the

Kansas Adult Authority, charging that the prisoner’s release was negligent under state
law and that the two persons who were killed were denied constitutional rights by the
release. The court held that the individual members of the Kansas Adult Authority were
immune from liability on the basis of the Kansas Tort Claims Act, but allowed claims
against the Secretary of Corrections and the director of the Penitentiary to proceed
because they had not raised their immunity under Kansas Tort Claims Act as a defense.
(Kansas Adult Authority)

Brown v. Smith, 813 F.2d 1187 (11th Cir. 1987). Whether a prison guard’s application
of force to an inmate is actionable turns on whether that force was applied in a good
faith effort to maintain or restore discipline. According to an appeals court, neither
judge nor jury is free to substitute its own judgment for that of prison officials. A mere
conclusory allegation by a prison inmate that a guard acted with malice when he placed
his riot stick across the inmate’s throat after the inmate refused to go back into his cell
was not sufficient to establish the liability of the guard where the actual facts would not
support a reliable inference of wantonness. (West Jefferson Correctional Facility,
Alabama)

Carlson v. Conklin, 813 F.2d 769 (6th Cir. 1987). The Sixth Circuit Court of Appeals
ruled that placing a man convicted of armed robbery in a community corrections center
("half-way house") was no basis to find the Director of the Department of Corrections
liable for the man’s subsequently abducting a woman and sexually assaulting her. The
court found that the crime was "too remote" from the actions of the Director to attach
liability. The court’s decision to dismiss the Section 1983 suit reversed the district
court’s ruling. The district court had allowed the claim to continue based on the
following allegations: (1) the defendant authorized departmental policies in placing known
dangerous prisoners in half-way houses; (2) that it was foreseeable that assaults would
occur in the surrounding communities; and (3) that the defendant owed the victim a duty
of care to prevent injury. The appeals court ruled that there is no duty to protect the
general public from criminals, unless promises of protection are made to individual
members. According to the appeals ruling, no duty was owed to the woman as a member
of the public absent a special relationship. (Department of Corrections, Michigan)

Davis v. City of Camden, 657 F.Supp. 396 (D.N.J. 1987) A suit was filed against

county officials by a woman who came to the police station to file a complaint against
her neighbors was arrested and strip searched. Police officials found that the woman
had several outstanding arrest warrants when they ran an identification check. She was
arrested and sent to the Camden County Jail in New Jersey. At the jail a strip search
was conducted by a female officer. The policy at the jail was to conduct a strip
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search on any person arrested who could not post bail. The court found that policy
unconstitutional. The suit was filed against the sheriff and the matron who performed the
search claiming the strip search was illegal. While the court did not hold the sheriff and
matron liable, it did find the county liable because "We believe that a municipality should
be held liable under Section 1983 when it officially adopts a policy that subsequently is
declared unconstitutional, notwithstanding the fact that the policy was mandated by state
law." The court reasoned that, for purposes of determining whether a particular strip
search is justified, reasonable suspicion that a particular arrestee is concealing weapons or
contraband can arise not only from specific circamstances relating to the arrestee or
Srrests), but also from the nature of the charged offense. (Camden County Jail, New

ersey

Doe v. United Social and Mental Health Services, 670 F.Supp. 1121 (D. Conn. 1987).

A prisoner who had a history of psychiatric problems and alcohol and drug abuse was
sentenced to seven to seventeen years in custody for the shooting of a female bank

teller during a robbery. After being paroled, he was sent to a halfway house drug
treatment center where he had a prohibition on traveling. Having immediately

violated his parole, he stabbed a woman to death in another state. Shortly after being
returned to custody, and reparoled, he kidnapped a woman, sexually assaulted her and
attempted to strangle her. Section 1983 lawsuits against members of the Parole Board,
parole officers, and a number of other defendants were brought by the estate of the
murdered woman and the victim of the sexual assault. Members of the Parole Board were
found absolutely immune from liability. The court found the parole officers who allegedly
failed to supervise the second parole properly or order the parolee’s arrest at the
appropriate time, were not absolutely immune. However, the officers were still not found
liable, since they did not assume any "special relationship” with the woman who was
sexually assaulted, even though they allegedly knew that the parolee had violated a no-
drinking condition of parole shortly before the assault. (Connecticut Parole Board)

Duhon v. Calcasieu Parish Police Jury, 517 So.2d 1016 (La. App. 3 Cir. 1987).
According to a state appeals court, the Louisiana Department of Corrections owes
prison inmates the duty of providing equipment and machinery that is safe for tasks
the inmates are required to perform. However, the Department is not the insurer of the
safety of inmates in prison, and is not required to anticipate and warn against every
possible danger to which inmates may be exposed. While participating as a farm crew
member in the work program of a minimum security facility, an inmate suffered back
injuries when the tractor/trailer he rode on hit a rut in the road and bounced him to the
ground. Since the inmate driver was acting within the scope of his employment, the
sheriff was found liable for $6,515.60 under the doctrine of respondeat superior. (Calcasieu
Parish Vocational Rehabilitation Center)

Gill v. Mooney, 824 F.2d 192 (2nd Cir. 1987). According to a federal court of appeals,
employees may be liable if they overrule a doctor’s orders that an inmate participate in

a prescribed exercise program. As treatment for injuries sustained from falling off a
ladder during a work assignment, a doctor ordered Anthony Gill to be permitted
additional time in the facility gym for rehabilitative therapy. On two separate occasions,
Gill was refused access to the prescribed exercise program by both the gym supervisor and
a correctional officer. Gill was again denied access to the gym after the doctor had heard
about the incidents and allegedly signed a new order directing additional exercise. The
deliberate defiance of expressed instructions of a prisoner’s doctor by prison officials is
deliberate indifference to the prisoner’s medical needs, ruled the federal appeals court.
Further, if Gill's allegations are true, the employees could be liable for causing him
unnecessary pain, even though he suffered no permanent injuries. (Great Meadow

Correctional Facility, New York)

Gill v. Neaves, 6567 F.Supp. 1394 (W.D. Tex. 1987). Having previously accepted over 12
petitions by an inmate who had also filed at least 16 in another court, the court clerk

was ordered not to accept any more of his filings unless directed to do so. The inmate was
described as an "abuser of the judicial process" because he filed numerous frivolous,
malicious, bad faith or meritless motions or petitions which include claims that his legal
papers were destroyed, his property was illegally searched, and that he was subjected to
bodily injury from other inmates because of correctional guards informing fellow prisoners
that he passed information about them to officials. The inmate also brought a civil suit
claiming that the Sheriff and Bexar County Jail officials violated his constitutional rights
by violating a consent decree concerning jail conditions. It was ruled by the court that the
inmates’ claim was without merit because "the mere approval by the Court of a consent
decree by parties to a civil action does not raise the status of that decree to the status of
"rights, privileges, or immunities secured by the Constitution and laws" of the United
States. Any violation of a court-ordered consent decree in a jail case is more properly
brought through the enforcement provisions of the decree rather than an individual civil
rights suit, the court rationalized. (Bexar County Jail)
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Ivey v. Wilson, 832 F.2d 950 (6th Cir. 1987). A federal appeals court found that

alleged verbal abuse and harassment did not constitute punishment, let alone "cruel
and unusual punishment," and that strip searches and testing for intoxicants were
reasonable. The case was filed by an inmate who was charged with interfering with a
correctional officer because he threatened to file a grievance when he was strip searched
and subjected to a body cavity search. The inmate was also tested for alcohol and drug
use because officers thought they smelled "home brew" on his breath. Since no evil
motive, recklessness or callous disregard to the inmate’s rights were shown, the appeals
court reversed a punitive damage award from the lower court, but it upheld an award of
$51 in damages against one defendant and $76 against three others. (Kentucky State
Penitentiary)

Jackson v. Elrod, 671 F.Supp. 1508 (N.D.Ill. 1987). A pretrial detainee challenged a
policy of barring the receipt of all hardcover books and failing to notify detainees of the
rejection of these books when mailed to them by filing a federal lawsuit. A federal
district court ruled that a policy of prohibiting all hardcover books, regardless of content
or source, could not meet a test of being reasonably related to a legitimate penological
interest. While the court held that the jail’s corrections head, security chief and division
superintendents were properly liable for making and administering these policies, it
ordered further proceedings on whether the sheriff was liable, since the policy differed
from a written handbook sent out by his office. (Cook County Jail, Illinois)

LaBoy v. Coughlin, 822 F.2d 3 (2nd Cir. 1987). A federal district court upheld the
dismissal of a Section 1983 lawsuit by a prisoner. The plaintiff sued the commission of
correctional services and various correctional officers alleging that they violated the
prisoner’s Fourteenth Amendment due process rights when they took disciplinary

actions against the prisoner based on prison regulations which had not been filed with

the New York Secretary of State. The court noted that the inmate did not claim that the
hearings conducted were otherwise inadequate, or that he did not have adequate notice of
the regulations. The mere allegation that a state procedural requirement was not followed
is not adequate grounds for a federal civil rights claim. (Clinton Correctional Facility,
New York)

LaMarca v. Turner, 662 F.Supp. 647 (S.D. Fla. 1987). As a result of a former prison
superintendent’s indifference to prisoners’ rights, prisoners who were gang raped or
assaulted were entitled to relief under Section 1983 according to a federal district

court. With respect to all of the inmates except two, the superintendent was in a

position to take steps that could have averted the attacks but, through his callous
indifference, failed to do so. The prisoners were entitled to injunctive relief, including
establishment of committees to advise the court in the formulation of specific injunctive
relief. The court ruled that a prisoner has a right to be protected from the constant threat
of violence and from sexual assault. Prison officials’ failure to control or segregate
prisoners who endanger the safety of other prisoners and who cause 2 high level of
violence, constitutes "cruel and unusual punishment. A law was clearly established that
required a prison superintendent with knowledge of the pervasive risk of harm to inmates
to take reasonable steps to prevent that harm, and, thus, the former prison
superintendent did not act in good faith and was not entitled to qualified immunity for
liability for violating the prisoners’ Eighth Amendment right to reasonable protection from
rapes and assaults. (Glades Correctional Institution)

Lane v. Griffin, 834 F.2d 403 (4th Cir. 1987). A federal appeals court ruled that a
restriction on inmates’ constitutional rights that is reasonably related to legitimate
penological interest is valid, whether imposed by a prison regulation or by a policy
decision made by a prison official and that the lower court had improperly informed the
jury that the prison regulation had to be no broader than necessary rather than
reasonably related to a legitimate security interest. A state prisoner brought a civil rights
action against the prison superintendent, alleging that a prison restriction imposed by the
superintendent violated the prisoner’s First Amendment right of freedom of religion. The
trial court was directed to consider, on remand, whether the superintendent was entitled
to qualified immunity for his action. This is based on whether the law governing the
scope of the inmate’s right to participate in religious services, at the time of his request,
was sufficiently clear so that the superintendent could have known whether his conduct
violated the inmate’s constitutional rights. (McCain Correctional Center, McCain, North
Carolina)

Morales Feliciano v. Hernandez Colon, 672 F.Supp. 627 (D. Puerto Rico 1987). Puerto
Rican prison authorities moved to modify stipulation and an order that they provide

each prisoner with at least 35 square feet of living space. The District Court held that: (1)
prison authorities were not entitled to relief under subsection of federal rule allowing
modification on the ground that changed circumstances would make further compliance
with order unjust; (2) prison authorities failed to show that compliance would result in
pernicious consequences, and failed to show changed circumstances
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warranting relief; and (3) building project undertaken to increase dramatically available
beds for housing did not entitle prison authorities to relief. The possible release of
prisoners by Puerto Rican prison authorities as a result of compliance with a court order
that they provide each prisoner with at least 35 square feet of living space was not a
"pernicious consequence" of compliance and did not entitle them to relief from order under
Rule 60(b)(6); there was little factual support for assertion that all persons presently
incarcerated in Puerto Rico would present danger to the community if released, argument
had an undertone of disingenuity, and compliance would not interfere with efforts of
Commonwealth as to enforcement of criminal law or any other policy decision of that
entity. The court ruled that prison authorities should have known that the population
projection figure on which they relied was, in all probability, inaccurate, and, even if they
did not properly assess information available at that time, they certainly knew by the end
of 1986 that they had drastically underestimated the actual rate of growth, but did not

make the motion for relief from the stipulation, informally apprise the court of predictable
problems in compliance, solicit assistance of monitor or seek discussions with plamtlffs
counsel. (Puerto Rico System)

Nishiyama v. Dickson County, Tenn., 814 F.2d 277 (6th Cir. 1987). Reversing a lower
court ruling, an appeals court held that the practice of allowing an inmate to drive an
official patrol car was action taken under the color of state law, establishing a claim
that the conduct of a sheriff and deputy deprived their daughter of constitutionally
protected interest in life. The court found reckless indifference to risk posed by actions
of the sheriff and deputy sheriff in permitting the inmate to have the use of an official
patrol car--resulting in an inmate murdered their daughter while driving an official car
with permission--and that this was sufficient to establish violation of substantive due
process under section 1983. (Dickson County Sheriff Department)

Ortiz v. Turner, 651 F.Supp. 309 (S.D. Ill. 1987). A proceeding was instituted on the
motion of Illinois correction officials to dismiss a complaint alleging a failure to enforce
minimum physical standards for the county jail. The district court held that the
obligation imposed upon correction officials by an Illinois statute to set minimum physical
standards for the county jail and to petition an appropriate court in the event of
noncompliance did not include enforcement and, hence, did not impose liability upon
correction officials for acts of noncompliance by county officials who were given
responsibility by other Illinois statutes for maintenance of the jail. The failure of
correction officials in Illinois to ensure compliance with minimum physical standards for
the county jail could not be causally linked to conditions existing at the jail so as to place
liability on the correction officials, notwithstanding a statement of the sheriff that he
would have acted to comply with minimum standards had the correction officials
threatened him with legal action, where the statement could not be given credence in view
of the sheriff’s repeated history of false assurances that the county jail would be brought
up to minimum standards. A decision by a federal court as to whether county officials
were in compliance with minimum physical standards set for the county jail would have
amounted to an intrusion by the federal court into a decision making process of state
officials offensive to the eleventh amendment. (Alexander Co., Illinois)

Perro v. State, 517 So.2d 258 (La. App. 1 Cir. 1987). An inmate who cut off two of his
fingers and damaged his thumb while using a skillsaw to cut some plastic to fix a

toilet seat sued claiming negligence on the part of the state. He noted that there was

no guard on the blade. The court found the state was negligent in not providing a

safe place to work. However, since the inmate had worked in the shop for eight months
and had enough experience to know the saw was for cutting wood, not plastic, he could
not recover for injuries since a more appropriate tool was available and he chose to use
the skillsaw. The court also barred the inmate from recovering under the theory that the
saw, as a dangerous instrument, was in the care and custody of the institution and was
defective. (Jackson Barracks, New Orleans, Louisiana)

Rios v. Lane, 812 F.2d 1032 (7th Cir. 1987). A federal appeals court denied prison
officials a defense of qualified immunity for disciplining an inmate pursuant to a vague
rule forbidding gang activity. The inmate was given no prior warning that his conduct
in passing a 3" by 5" notecard to another inmate containing information about the
schedule of Spanish speaking radio stations violated any regulation. The court explained
that aside from the sparse text of the rule itself, there was no material available to fully
explain what conduct was prohibited by the rule. (Graham Correctional Center, lllinois)

Rondon Pinto v. Jimenez Nettleship, 660 F.Supp. 255 (D. Puerto Rico 1987). A prison
official’s detailed sworn statement explaining the actions he took to improve prison
safety, and his lack of knowledge that the plaintiffs’ son was in any particular danger,
clearly showed an absence of deliberate or gross indifference. Therefore, the official
was not liable for the son’s death. Moreover, the situation did not even rise to the level of
mere negligence, unless prison custodians are held to absolute standard of liability,
responsible for any injuries suffered by any inmate. (Bayamon Regional Jail)
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Silva v. State, 745 P.2d 380 (N.M. 1987) After an inmate committed suicide, using his
shirt to hang himself his personal representatives brought a wrongful death action
against the State Corrections Department and others. The court rejected the argument
that the inmate’s shirt was "machinery" within the Tort Claims Act’s waiver of

immunity for negligence in the operation or maintenance of machinery or building.

The plaintiff claimed that because the prison officials had not removed the clothing from
the inmate there was failure to "properly maintain machinery" and that the "design of the
building" allowed him to hang himself. The claims were dismissed. (Corrections and
Criminal Rehabilitation Department of the State of New Mexico)

Shropshire v. Duckworth, 654 F.Supp. 369 (N.D. Ind. 1987). An inmate filed a suit
alleging that his civil rights had been violated. Prison officials filed a motion for
summary judgment. The district court held that: (1) the state policy governing
institutional transfers did not create a liberty interest protected by the fourteenth
amendment; (2) any claims against prison officials in their official capacities were barred
by the eleventh amendment; and (3) the procedures used, before the inmate was placed in
administrative segregation, satisfied the minimum. requu-ements of due progess. .
Procedures accorded an inmate when he was placed in administrative segregation satisfied
minimum requirements of due process. The inmate received a hearing within eight days
of being placed in administrative segregation. He received notice of the hearing three
days prior to it. He was permitted to speak on his own behalf and present evidence, call
witnesses and have lay advocate. He was in fact assisted by lay advocate of his choice.
(Indianapolis, Indiana)

Vaughn v. Ricketts, 663 F.Supp. 401 (D. Ariz. 1987). Prisoners brought action against
prison officials to challenge legality of digital, rectal cavity searches. A federal district
court held that: (1) prison officials needed reasonable grounds to conduct digital, body
cavity searches of prisoners, and (2) the law governing cavity searches was clearly
established when searches were conducted, and thus, officials did not enjoy qualified
immunity from liability. According to the court, rectal cavity searches of prisoners must
be reasonably conducted in order to withstand fourth amendment scrutiny. Prison
officials had duty to conduct digital, rectal cavity searches of prisoners in a manner that
was not brutal, offensive to human dignity, or shocking to conscience and had duty not to
violate due process. (State Prison, Florence, Arizona)

1988

Anderson v. Gutschenritter, 836 F.2d 346 (7th Cir. 1988). A pretrial detainee was
stabbed by his cellmate. The detainee had informed the prison authorities that he had
heard rumors that "someone was out to get him." The due process clause protects

pretrial detainees from both deliberate exposure to violence, and from a failure to protect
when prison authorities know of a strong likelihood that an inmate will be assaulted or
injured. According to the appeals court, evidence presented by the pretrial detainee would
have permitted a reasonable jury to conclude that a sheriff and a warden failed to protect
the detainee. (Sangamon County Jail)

Anderson v. Sullivan, 702 F.Supp. 424 (S.D.N.Y. 1988). An inmate sued correction
officials alleging excessive use of force, in violation of his civil rights. The U.S. District
Court held that officers did not use excessive force in handcuffing the inmate. According
to the court, an inmate’s constitutional protection against excessive force by correction
officers is nowhere nearly so extensive as that afforded by common-law tort action for
battery.

The court found that the officers did not use excessive force on the prisoner, in
violation of his eighth amendment rights, when they pushed him into a bar and put his
hands behind his back to apply handcuffs. The amount of force was not significantly
disproportional to a legitimate goal of handcuffing the inmate while transporting him
within the facility, and the incident resulted in little or no harm to the inmate.

The court also ruled that the prison superintendent could not be held liable for the
correction officers’ alleged excessive use of force against an inmate absent an allegation
that the superintendent was directly involved in the incident, that he had an opportunity
to remedy an alleged wrong, that he created the policy under which the violation occurred,
or that he was grossly negligent in managing subordinates. (Sing Sing Correctional
Facility, New York)

Brassfield v. County of Cook, 701 F.Supp. 679 (N.D. Ill. 1988). A prisoner filed a civil
rights action against the county, former county department of corrections’ executive
director, the executive director’s immediate subordinate, unnamed supemsor of guards
at the county jail, and a guard, alleging the failure to provide the prisoner with prompt
and effective medical care after he suffered a severe beating at the hands of fellow
inmates. In a sua sponte opinion, the district court found that the responsibility for the
county jail was vested in the sheriff, not the county, and the potential respondeat
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superior liability on the county for the jail officials’ actions did not extend to civil rights
actions. The court also found a complaint alleging that the sheriff, executive director,
executive director’s immediate subordinate, and the guard supervisor failed to train and
supervise jail personnel was insufficient to sustain a civil rights action against them.
(Cook County Jail, Illinois)

Brody v. McMahon, 684 F.Supp. 354 (N.D.N.Y. 1988). An inmate filed a complaint
against the New York Commission of Corrections seeking to hold individual members
liable for the conditions of the prison. The court ruled that members of the
Commission could not be held personally liable for conditions at the prison because the
Commission is simply a "watchdog" agency and has no direct power to control or direct
customs and policies of prison facilities in New York. (New York State Commission of
Correction)

Cabrales v. County of Los Angeles, 864 F.2d 1454 (9th Cir. 1988). A civil rights suit
was brought against the county, the commander of the county jail, and others for the
death of a pretrial detainee. Following a verdict against the county and-jail
commander, motion for judgment was denied by the U.S. District Court and attorney
fees were awarded. The appeals court affirmed the lower court ruling, noting that the
sufficiency of evidence could not be reviewed except for plain error absent a motion for
directed verdict at the close of all the evidence.

There were issues of the fact as to the liability of the county and the jail commander
on the ground of the policy of deliberate indifference to the detainee’s medical needs. In
order to impose liability on the county under a civil rights statute in the suicide on a
theory that the county had a policy of deliberate indifference to the detainee’s medical
needs, it was not necessary to establish that any policymaker may have, by affirmative
acts, established or adopted such a policy; rather, the notion of deliberate indifference
connoted a regime where neglect of medical and psychological needs would suffice to prove
a constitutional violation; acts of omission, as well as commission, may constitute
predicate for finding of liability.

Even though the detainee was not denied access to medical and psychiatric help, but
was in fact evaluated on several occasions by medical personnel, this did not preclude the
finding of deprivation of constitutional rights without due process based on a deliberate
indifference to medical needs, in light of the demonstration of inadequate staff such that
psychiatric staff could only spend minutes per month with disturbed inmates, so that any
psychological illness would go undiagnosed and untreated.

It was also found by the court that the plaintiff’'s unsuccessful claims against
individual county officers were related to successful claims against the county and the
commander of the county jail that inadequate psychiatric care led to the pretrial detainee’s
suicide. There was no abuse of discretion in reducing the attorney fee award by 25% to
reflect limited success, where the plaintiff’s overall relief was materially diminished for a
failure to make out claims against individual defendants who could have been found
individually liable for their own deliberate indifference to a detainee’s medical and
psychiatric needs. (Los Angeles County Jail, California)

Calloway v. City of New Orleans, 524 So.2d 182 (La. App. 4 Cir. 1988). The mother of

a prematurely born infant brought a wrongful death action against the sheriff of the

jail in which she was held prior to the birth. She also sued the hospital. A lower

court found the sheriff and hospital liable and awarded the mother $150,000 in damages.
On appeal, the court reduced the damages award to $30,000, cited the mother’s neglect to
seek out and carry out proper medical care and contracting syphilis, as well as her
reluctance to see the child. According to the court, in all negligence cases, the responsible
party must have breached a duty which encompasses a foreseeable risk of harm to the
plaintiff. While the court ruled that a jail corpsman should not be held to the same
standard of care as a medical doctor, his standard is above that of an ordinary layman.
When determining an award of damages for the wrongful death of a baby, the
determination is predicated on the bond between parent and child, and presumably the
longer a child lives, the greater parental bond and greater loss upon a child’s death.
Finally, when a damage award is excessive, the reviewing court’s function is to lower it to
the highest reasonable amount. (Orleans Parish Prison)

Colburn v. Upper Darby Township, 838 F. 2d 663 (3rd Cir. 1988), cert. denied, 109

S.Ct. 1338. The estate of a detainee who committed suicide while incarcerated brought
action against township and police officials, The district court dismissed the case and

the plaintiffs appealed. The appeals court held that: (1) the allegation that custodial
personnel knew or should have known that the detainee was a suicide risk was

sufficient to state a Section 1983 claim against official; and (2) the allegation that the
township had a custom of inadequately monitoring jail for potential suicides was sufficient
to state a cause of action. Further, the court found that the fact that the deceased inmate
was the third person to commit suicide while in custody of the same jail was reason to
state a Section 1983 claim. The court noted that a detainee is
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entitled under a due process clause of the Fourteenth Amendment to, at minimum, no less
protection for personal security than that afforded to convicted prisoners under the
Fourteenth Amendment and, no less a level of medical care than that required for
convicted prisoners by the Eighth Amendment. Though custodial officials cannot be
placed in a position of guaranteeing that inmates will not commit suicide, such officials
know or should know of a particular vulnerability. Prior suicides could be viewed as
providing a governing body with knowledge of its alleged custom. The appeals court
ruled, however, that the police commissioner and mayor could not be held personally liable
in a Section 1983 action arising out of suicide of a detainee absent allegations that either
was personally involved in any activity related to detainee’s death. (Upper Darby Police
Department) )

Cortes-Quinones v. Jimenez-Nettleship, 842 F.2d 556 (1st Cir. 1988), cert. denied, 109
S.Ct. 68. The death of a psychiatrically disturbed prisoner whose body was

dismembered a few months after his transfer to a district jail was caused by the
deliberate indifference” of prison officials to his health or safety problems, according to a
federal appeals court. The court ruled found that information about the prisoner’s
psychiatric history was, or should have been, in his prison files, and that prison officials
who approved of the transfer should have known of the inmate’s psychological problem
and that there was evidence that the inmate should never have been in the general prison
population. According to the court, it was unlikely that the inmate would have been killed
if any of the officials had acted to segregate him from mentally sound prisoners at the jail.
According to the appeals court, when prison officials intentionally place prisoners in
dangerous circumstances, when they intentionally ignore prisoners’ serious medical needs,
or when they are deliberately indifferent either to a prisoner’s health or safety, they
violate the constitution. (Arecibo District Jail)

Dept. of Health & Rehab. Serv. v. Whaley, 531 So.2d 723 (Fla.App. 4 Dist. 1988). A
juvenile detainee was awarded $100,000 in damages and his father was awarded $5,575
in damages, for injuries sustained as a result of an alleged sexual assault by a fellow
detainee in a juvenile detention intake facility. The white, 14-year-old, 98 pound

youth, was arrested for burglary and placed in a holding cell with two older black

youths, 15 and 16 years old, weighing 160 and 195 pounds respectively. The other two
youths were charged with burglary and armed robbery. While one had a history of several
violent crimes charged (most of which had been dismissed), there was no past history of
sexual assault. The two allegedly forced him to perform fellatio on one of them.

Following the youth’s release, he received psychiatric treatment for "post-traumatic stress
syndrome", but no medical treatment for any physical injury was required. The appeals
court upheld the jury verdict, noting that there was a duty to protect an alleged juvenile
delinquent in custody from potential harm by third persons where the risk of such harm is
foreseeable. The court rejected an argument that sovereign immunity applied in this
instance, noting that insurance for just such liability existed. (Juvenile Detention Intake
Facility, West Palm Beach, Florida)

Eastwood v. Dept. of Corrections of State of Okl., 846 F.2d 627 (10th Cir. 1988). A
federal appeals court ruled that a Department of Corrections investigator who asked
irrelevant questions concerning the sexual history of a female employee who had

charged a fellow employee with sexual assault was not entitled to qualified immunity.
When the female employee reported the sexual assault incident, the departmental
investigator allegedly told her that she would not be harassed or fired if she revealed
everything about the assault. She filed a lawsuit claiming that she was threatened with
termination if she did not sign a statement promising to forget the incident if the other
employee resigned. The lawsuit also claimed that the investigator forced her to reveal
facts about her sexual history. Furthermore, the investigator and several other
Department of Corrections employees created an offensive work environment by harassing
her with additional questions about her sexual history, "publishing offensive and insulting
drawings" within the Department of Corrections facility, and repeatedly making insulting
remarks, which led up to her resignation when she could no longer tolerate the abuse.
The court found that under 42 U.S.C. Section 1983, these allegations were sufficient to
state a claim. Since the unlawfulness of such questions were clearly established by prior
case law establishing a right of privacy, citing Thorne v. City of El Segundo, 726 F.2d
459 (9th Cir. 1983), cert denied, 469 U.S. 979 (1984), ("unbounded, standardless inquiry"
in personal life of applicant for police job violated right to privacy). An individual’s
interest in avoiding disclosure of personal matters and interest in being independent when
making certain kinds of personal decisions are two kinds of privacy interests protected by
the penumbra of the Bill of Rights. (Oklahoma Department of Corrections)

Farrish v. Mississippi State Parole Board, 836 F.2d 969 (5th Cir. 1988). A former
director of corrections was held liable for failure to establish adequate procedures
governing the use of hearsay testimony at parole revocation hearings. The plaintiff, a
parolee, was subjected to a preliminary parole revocation hearing following hiDHRRETfor
the sale of marijuana. He continually objected to the introduction of statements
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given at the hearing by a person whose statement to the police provided the sole basis for
the charge against him. The statements were admitted and the plaintiff’s parole was
revoked even though he contended that the statements should not be considered unless he
was present for confrontation and cross-examination. The federal appeals court noted that
the U.S. Supreme Court held in 1972 that "on the request of a parolee, a person who has
given adverse information on which parole revocation is based is to be made available for
questioning” in the presence of the parolee, except when the hearing officer determines
that an informant would be subject to harm if his identity was revealed. According to the
court, this case presented a classic example of when the use of hearsay impermissibly
violates the right to confront and cross-examine because the statements were the sole
evidence against the plaintiff. The director of corrections was not entitled to absolute
immunity and was liable for failing to establish adequate policies or procedures to govern
the calling of witnesses in preliminary hearings. The court said the director should have
known that this violated Farrish’s clearly established rights. (Mississippi Department of
Corrections) ‘

Francis v. Pike County, Ohio, 708 F.Supp. 170 (S.D. Ohio 1988). The administrator

and personal representative of a deceased arrestee brought a Section 1983 action

against the city, county, and their law enforcement officers for the failure to remove a
belt of the deceased arrestee who then committed suicide while in a cell. The

defendants moved for a summary judgment. The district court found that the police
officers did not use excessive force in arresting the arrestee. It was also found that
neither the city nor its police officers were liable for the arrestee’s suicide while in the
county jail following the arrest assisted by the city officer. Since the arrestee was not in
their custody or control at the time of the suicide, the county deputies’ failure to remove
the drunk driving arrestee’s belt before placing him in a holding cell, without knowledge
or reason to know that the arrestee would commit suicide, did not impose a civil rights
liability on them after the arrestee committed suicide. The lack of allegations or evidence
that the county was grossly negligent in training its law enforcement officers precluded its
liability. (Pike County Jail, Ohio)

Freedman v. City of Allentown, Pa., 853 F.2d 1111 (3rd Cir. 1988). The

parent of an inmate who committed suicide while detained in jail brought an

Section 1983 action against the city, chief of police, individual police officers,

and a state probation officer. The U.S. District Court dismissed the complaint

and appeal was taken. The appeals court, affirming the lower court decision,

found that the failure of jail officials to recognize scars on the inmate’s wrists,

inside of his elbows and neck as suicide hesitation cuts amounted only to negligence and
would not support a Section 1983 claim. The civil rights claimant failed to establish that
the city deliberately elected not to fund or carry out the training of police officers in the
handling of mentally disturbed persons. The state probation officer’s action in failing to
caution detaining officers about the jail inmate’s prior suicide attempt and suicidal
tendencies was at most negligent and did not rise to a level of reckless indifference of the
inmate’s rights as to support the Section 1983 action. The parent of the prisoner failed to
establish that the city and supervisory officials did not have a procedure, system, or
equipment whereby prison officials could maintain visual surveillance or otherwise
monitor prisoners with known suicidal tendencies for the purpose of maintaining a Section
1983 action, especially in light of the fact that the complainant referred to the existence of
a booking cell in the detective bureau where prisoners could be watched closely.
(Allentown Police Station, Pennsylvania)

Gardner v. Cato, 841 F.2d 105 (5th Cir. 1988). An inmate filed a civil rights lawsuit
against the county jail and its personnel, after he had without notice or warning,

gotten a dark liquid thrown in his face by his mentally unstable cellmate. The court
found that placement of the prisoner in a cell with a mentally unstable inmate who

had access to cleaning chemicals at best raised an issue of negligence by the

defendants, a claim not seen as a violation of the Fourteenth Amendment in a civil
rights action. Because he was given extensive medical treatment, the court found that it
was "frivolous"” to claim that the defendants displayed a deliberate indifference or
disregard for the inmate’s medical needs. (Guadalupe County Jail)

Grantham v. Dept. of Corrections, 522 So.2d 219 (Miss. 1988). The Supreme

Court of Mississippi held that a woman attacked by a paroled prisoner can

bring a lawsuit against individual members of the Parole Board for their

alleged gross disregard for her safety in granting the parole. The paroled

prisoner served twelve years and three months of a life sentence for murder.

The court noted that the plaintiff alleged that the parolee and seventy-two other inmates
were approved for parole and release on the same day and that the Parole Board members
approved the parolee’s petition without reviewing all the pertinent information required
by state law, such as the circumstances of the prisoner’s offense,
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his previous social history and criminal record, his conduct, employment and attitude
while in the custody of the Department, and the reports of such physical and mental
examinations as have been made. Claims against the Parole Board, Department of
Corrections and Commissioner of Corrections were dismissed on the basis of sovereign
immunity. The individual Board members, however, the court stated, were charged in the
plaintiff's complaint with "reckless disregard" for her safety. It was alleged that their
failure to consider pertinent information was a substantial departure from their duties.
The court found these allegations sufficient to "pierce the shield of these officials’ qualified
immunity to suit." The court carefully noted that it intended that "not the slightest hint
be perceived how this case ought ultimately be decided." (Mississippi Department of
Corrections)

Harris v. U.S., 677 F.Supp. 403 (W.D.N.C. 1988). A mother brought an action

against the government in damages for the death of her son, a federal prison

inmate. The district court found that the intentional tort proviso of the Tort

Claims Act did not restrict the category of intentional torts for which

sovereign immunity was waived on those committed in the course of the search, seizure, or
arrest, and the mother’s action against the government for the death of her son, who died
when a government employee wrongfully or negligently applied an elastic bandage and
duct tape over substantially all of his head and face, could be maintained under the
intentional tort proviso of the Tort Claims Act. The court rejected the government’s
motion for summary judgment. The government argued that 28 U.S.C. Sec. 1346, the
Federal Tort Claims Act, waiving sovereign immunity for intentional torts in Section
2680(h), only applied to actions of law enforcement officials committed during the course

. of a search, a seizure or an arrest, citing Pooler v. United States, 787 F.2d 868 (3d Cir,

1986), which so held. This court rejected that limitation, finding that the context in which
the intentional wrongdoing was committed was not limited, as long as the officer fit the
definition of "investigative or law enforcement officer." The court also cited Crow v.
United States, 659 F.Supp. 556 (D.Kan. 1987), which also rejected the holding in Pooler.
(United States Bureau of Prisons)

Harris by and Through Harris v. Maynard, 843 F.2d 414 (10th Cir. 1988). Prison
officials were not immune from liability under 42 U.S.C.A. Section 1983 for a deceased
inmate’s unexplained and violent murder in the prison facility. Wanton or obdurate
disregard of or deliberate indifference to a prisoner’s right to life as a condition of
confinement was a substantive constitutional deprivation. Material issues of fact

existed as to whether state correctional officials evidenced deliberate indifference in
connection with an inmate’s unexplained death. Summary judgment was precluded. The
inmate’s mother had made phone calls to prison officials expressing her son’s need for
protection from other inmates. The order requiring separation of the inmate from fellow
inmates was not enforced, and the inmate’s mother had been denied access to the deceased
inmate’s personal effects, including threatening letters from the other inmate. (McAlester,
Oklahoma Prison)

Heath v. DeCourcy, 704 F.Supp. 799 (S.D. Ohio 1988). An action was brought
challenging conditions of confinement at a county facility. A motion was filed

to modify an agreed meodification of a consent decree. The district court, denying the
motion in part and granting the motion in part, found that the agreed modification would
be modified in part as requested with respect to the classification of inmates permitted to
be double-celled at the facility. According to the court, a consent decree may be modified
where a better appreciation of facts in light of experience indicates that the decree is not
properly adopted to accomplishing its purposes. The defendant seeking to modify the
consent decree has a burden of showing his entitlement to relief sought based on
evidentiary record. The parties in this class action suit entered into a Consent Decree
which became a final judgment in this case in 1985. An Agreed Modification of Agreed
Final Judgment (Agreed Modification) was negotiated by the parties and became a final
Judgment in this case in 1988. This modified Consent Decree permitted double—oellmg of
inmates in the Justice Complex in 168 cells, set an inmate population limit in the Jail
Annex of 162 and in the Justice Complex of 1016, provided for an inmate safety and well-
being, gave defendants the authority to comply with the maximum population limits by
releasing inmates based upon set criteria and by refusing admission of inmates, and
authority to set staffing limits. Over the inmates objections, the court approved as eligible
for double-celling inmates being held pretrial on misdemeanor or felony charges and
eligible inmates split-sentenced on felony charges, provided the double-celling should be
implemented only when absolutely necessary and required by the penological program,
and then only for the minimum time required, and that other requirements for "minimum
security” classification be met. All parties agreed that the classification requirements
paragraph in the agreed modification was in error. (Hamilton County Jail and Justice
Complex, Ohio)

Inmates of the Allegheny County Jail v. Wecht, 699 F.Supp. 1137 (W.D. Pa.
1988). Prison inmates sued county and state officials to relieve the
overcrowding at the county jail. The district court found that conditions at the jail
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including overcrowding, deplorable mental health facilities, fire hazards and the lack of
reliable climate control rendered the jail constitutionally inadequate. The Commonwealth
was partially responsible for the conditions and would be required to shoulder partial
responsibility of remedial measures; and the jail would be closed and a new facility was
required to be constructed. (Allegheny Co. Jail, Pennsylvania)

Kennedy v. Hardiman, 684 F.Supp. 540 (N.D. Ill. 1988). A county corrections official
received a phone call from a man purporting to be an FBI agent informing him that a
correctional officer would be transporting heroin into the facility on that date. When

the officer arrived, a body cavity search was conducted by three investigators who found
no heroin. The correctional officer sued corrections officials alleging violation of his fourth
amendment rights. The federal district court held that there was nothing improper in the
plaintiff naming several defendants in their official capacities, as this was an entirely
appropriate way to allege municipal liability and there was no reason to limit the plaintiff
to a single official capacity defendant. The court also denied summary judgment for the
defendants, ruling that jury must decjde if the search was hased on reasonable suspicion.
Since the law regarding strip searches was clearly established and an anonymous tip
would not provide "reasonable suspicion," prison officials were not be entitled to qualified
immunity for the strip search. (Cook County Dept. of Corrections, Illinois)

Lewis v. U.S., 702 F.Supp. 231 (E.D. Mo. 1988). A visitor at a federal prison

brought an action under the Federal Tort Claims Act to recover damages for

injuries sustained when she slipped and fell outside of prison. When the

visitor came to the prison to see her imprisoned husband, there was no ice or

water on the ground when she entered the building on the cold but sunny winter day.
While she was inside, however, an inmate hosed down the driveway, which caused ice to
form. When she left, she slipped and fell on a patch of ice, which she did not see because
she was talking and looking straight ahead. Her injuries required chiropractic treatment
and she sued for negligence under the Federal Tort Claims Act, 28 U.S.C. Sec. 1346. The
United States moved to dismiss. The district court found that a prison visitor was a
"public invitee," and the United States, as owner of the prison, was guilty of negligence
and was 60% at fault. (United States Penitentiary, Terre Haute, Indiana)

Lowe v. City of St. Louis, 843 F.2d 1158 (8th Cir. 1988). An inmate alleged that while
correctional officer entered his cell, beat him with his fists, and severely injured him.
According to the inmate’s suit, the allegedly city knew that the officer had previously
attacked other individuals, but had done nothing about it. A jury decided that the officer
acted unconstitutionally in beating the inmate, but this single act is an insufficient
predicate for municipal liability. Although the officer had been involved in an earlier
assault on a prisoner, and an earlier knife fight with another correctional officer, he had
been disciplined both times. (St. Louis City Jail)

O'Brien v. Borough of Woodbury Heights, 679 F.Supp 429 (D. N.J. 1988).

According to a federal district court, a municipality was liable under section 1983 for
causing arrestees to be subjected to unconstitutional strip/body cavity searches at the
county jail, where it had a policy of bringing arrestees to the county jail and was aware of
the county jail’s policy of conducting strip/body cavity searches on all arrestees. Two
arrestees filed claims against the Borough, County, and other law enforcement officials
alleging that they were unlawfully detained and strip/body cavity searches were
performed on them even though there was no suspicion that either arrestee was
concealing contraband. The federal court held that the county jail’s rule of performing
routine strip/body cavity searches on anyone arrested, regardless of the offense, was
unconstitutional. The court also denied a qualified immunity claim by officers, stating
that the law against such searches was clearly established at the time of arrest.
(Gloucester County Jail, New Jersey)

Plyler v. Evatt, 846 F.2d 208 (4th Cir. 1988), cert. denied, 109 S.Ct. 241. The State
requested modification of a consent decree so as to allow double-celling at new prisons
and also appealed a court-ordered release of 700 inmates. This request was denied by the
district court. The federal appeals court found that the State had made a good-faith effort
to comply with the consent decree and had faced an unanticipated increase in the prison
population and that it was an abuse of discretion not to allow double-celling--ordering the
district court to modify the consent decree to allow double-celling at the five new facilities.
The appeals court noted that the state had embarked on an aggressive program of new
prison construction, involving the spending of over one-hundred million dollars, as well as
instituting early release programs to alleviate overcrowding. The court also noted that
there were potential dangers from the early release of high risk inmates- dangers which
"far outweigh any imposition on the inmates from double-celling" in some of the "modern,
air-conditioned facilities" which have been constructed. The court retained jurisdiction to
order further remedies should the double-celling result in any unconstitutional conditions
of confinement. (South Carolina Department of Corrections)



U.S. District Court
42 U.S.C.A.
SECTION 1983
GOOD FAITH
IMMUNITY
QUALIFIED
IMMUNITY

U.S. Appeals Court
FAILURE TO
PROTECT

U.S. Appeals Court
LIABILITY
QUALIFIED

IMMUNITY
PERSONAL
LIABILITY

U.S. District Court
DAMAGES
NOMINAL

DAMAGES
PUNITIVE

DAMAGES
QUALIFIED

IMMUNITY

State Appeals Court
FAILURE TO
PROTECT
NEGLIGENCE

Reutcke v. Dahm, 707 F.Supp. 1121 (D.Neb. 1988). A prisoner sued prison

officials alleging that the prison’s policy regarding access to legal materials

denied the prisoner his right to access to the courts. Following an evidentiary
hearing and report and recommendation by a U.S. Magistrate, the district

court adopted the report and recommendation, and found that the prison’s

policy regarding access to legal materials denied the prisoner his right to

access to the courts. The warden was not entitled to qualified good faith

immunity. The prisoner was entitled only to nominal damages; he was not entitled to
punitive damages.

The prison warden was liable under Section 1983 for denial of the prisoner’s right of
access to the courts, because the warden was ultimately responsible for the policy of the
prison concerning access to legal materials and assistance. The warden was not entitled
to qualified immunity in the prisoner’s action claiming a denial of his right of access to the
courts, since the prison’s policy concerning access to legal materials and assistance was in
violation of clearly established constitutional law. A reasonable prison administrator
would have determined that the prison’s policy was unconstitutional. The associate
warden was not liable to the prisoner under Section 1983 for the denial of the prisoner’s
right of access to the courts because the associate warden did not possess the final
decision-making authority with respect to the policy concerning access to legal materials
and assistance. (Diagnostic and Evaluation Center, Nebraska Department of Corrections)

Richardson v. Penfold, 839 F.2d 392 (7th Cir. 1988). There were genuine issues of
material fact, precluding summary judgment, on whether a prison official acted with
"deliberate indifference" in failing to prevent an inmate’s rape. The inmate filed an
affidavit by another inmate which stated that the alleged attackers had an arrangement
with the official to let the attackers have sex "with any new kid they wanted to have sex
with," in return for information on contraband within the unit. If that was true, a jury
could permissibly infer that the official knew about the rape, and deliberately chose to
ignore it. (Indiana State Prison)

Shabazz v. Coughlin, 852 F.2d 697 (2nd Cir. 1988). An inmate brought a civil

rights action against the superintendent of a correctional facility and the

Commissioner of the New York State Department of Correctional Services

alleging that the inmate was unconstitutionally disciplined for violating

regulations prohibiting group prayer and prayer in the prison yard. The U.S.

District Court denied the prison officials’ motion for summary judgment, and

appeal was taken. The appeals court, reversing the decision, found that officials could
assert personal immunity defenses, such as qualified immunity, but not an eleventh
amendment bar, and qualified immunity shielded the prison officials from civil rights
liability for disciplining the inmate. At the time the discipline was imposed, a legitimate
question existed as to whether a prisoner had a right to engage in group prayer in the
prison yard. Muslims must offer "demonstrative prayer" (involving kneeling down,
bending forward, etc.) five times a day at times determined by the sun’s position. They
also believe that group prayer is preferable to individual prayer. The court of appeals
noted, however, that it had not, at the time of the discipline, or since then, directly
addressed the constitutionality of restrictions on group prayer and prayer in prison yards,
nor were there cases in other circuits clearly condemning or condoning such policies.
(Attica Correctional Facility, New York)

Soto v. Lord, 693 F.Supp. 8 (S.D.N.Y. 1988). An inmate brought an action

against a correctional facility program coordinator for violations of his

constitutional rights in conducting a prison disciplinary hearing. The district

court found that although the official was entitled to qualified immunity for

failure to confirm positive test results, he was not entitled to qualified

immunity for failure to establish a chain of custody for the narcotics test

results. The defendant was therefore held liable for violating the inmate’s

right to procedural due process. The inmate was entitled to damages

resulting from punitive segregation, lost wages and nominal damages for distress, but was
not entitled to punitive damages or injunctive relief. Damages of $3,243.50 were assessed
($3,000 for punitive segregation, $242.50 for lost wages and $1 nominal damages for
distress caused by the punitive segregation). The court found that, "assuming without
deciding that as a constitutional rule reliance on an unconfirmed EMIT test violated due
process,” the defendant was entitled to qualified immunity from liability because such a
rule was not "clearly established" law at the date of the test. (Downstate Correctional
Facility, New York)

State Dept. of Corrections v. Romero, 524 So.2d 1032 (Fla. App. 1988). An inmate who
was injured when he fell from the seat of a tractor he was driving as part of a prison
work detail sued the Department of Corrections, alleging that it was negligent not to
provide a seat belt on the tractor. A jury agreed, awarding the inmate $100,000, and
found the inmate to be free of any negligence himself. On appeal, the court noted that the
inmate had stopped the tractor to fix his shoelaces. Under the facts as alleged by
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the inmate, the appeals court found that the inmate could not have been guiltless of all
negligence, concluding that the jury verdict could only be a result of misunderstanding the
law or "a disregard of that law because of sympathy or prejudice." The appeals court
ordered a new trial on the issue of comparative negligence, instructing the amount
awarded to be reduced proportionate to the percentage of the inmate’s fault for the
accident. (Brevard Correctional Institution, Florida)

Twelve John Does v. District of Columbia, 861 F.2d 295 (D.C. Cir. 1988). The

District of Columbia’s motion to modify a consent decree establishing a

population lid on a prison facility was denied by the U.S. District Court, and

the District appealed. The appeals court, affirming in part and vacating and remanding
in part, found that the increase in the number of inmates in the District of Columbia
prison system was not unforeseeable, and thus was not a change of conditions entitling
the District to modification of the consent decree establishing a population lid for the
prison facility. Evidence failed to establish that the District made a good-faith attempt to
comply with the consent decree. The district court order requiring that, before inmates
subject to the consent decree be transferred to another District facility, the Director of the
Department of Corrections was required to certify to the court that a transfer would not
threaten to violate the obligation to provide adequate care to the inmates in other facility
extended relief to inmates who were not party to the original proceedings and not
encompassed by the provisions of the consent decree. Thus, the certification requirement
was not a valid means of enforcing the consent decree. (Central Facility, Lorton, District
of Columbia)

Vaughn v. Willis, 853 F.2d 1372 (7th Cir. 1988). A prisoner who had been

raped by four other inmates brought a Section 1983 action against correctional

officials and a guard. The U.S. District Court directed the verdict in favor of

the supervisory personnel and entered a verdict against the guard, and appeal

was taken. The appeals court, affirming the decision, found that the jury instruction
which explained the grant of directed verdict in favor of the supervisory personnel did not
erroneously indicate that by not granting a directed verdict in favor of the guard, the
guard’s liability was established. Even if the jury instruction was in error, the guard was
not prejudiced. The court also found that the deposition of a witness to the assault who
later refused to testify was properly admitted at the trial. The prisoner alleged that he
was raped and otherwise sexually abused by four inmate-members of a street gang. His
civil rights lawsuit also claimed that a prison guard had forced him into a cell where two
of the inmates raped him and then returned him to his own cell and allowed two other
inmates to rape him. A medical examination confirmed that the inmate had been
sodomized. The trial court granted a directed verdict in favor of the supervisory prison
personnel because there was insufficient evidence showing their alleged reckless
indifference to the prisoner’s rights. A jury returned a $125,000 verdict against the prison
guard who allegedly aided and abetted the prisoners in their assault. (Stateville
Correctional Center, Joliet, Illinois)

Vosburg v. Solem, 845 F.2d 763 (8th Cir. 1988), cert. denied, 109 S.Ct. 313. A former
inmate brought a section 1983 action against prison wardens to recover for violation of
his right to be free from cruel and unusual punishment arising out of sexual assaults

by fellow inmates. A federal appeals court ruled: (1) evidence created a jury question
whether wardens violated the inmate’s right to be free from cruel and unusual
punishment; (2) an erroneous damage instruction that permitted a jury to award damages
for an abstract violation of Eighth Amendment was harmless; and (3) the inmate was
entitled to post-judgment interest from the date of the verdict. Prison officials may be
liable for deliberate indifference to prisoner’s constitutional right to be free from sexual
attacks by other inmates, if they actually intend to deprive him of that right or if they act
with reckless disregard of right. Reckless disregard of prisoner’s right to be free from
sexual attacks by other inmates may be shown by existence of pervasive risk of harm to
inmates from other prisoner and failure of prison officials reasonably to respond to risk.
Pervasive risk of harm to inmates by other prisoners may not ordinarily be shown by
pointing to a single incident or to isolated incidents, but it may be established by much
less than proof of reign of violence and terror in a particular institution. It is enough that
violence and sexual assaults occur with sufficient frequency to put prisoners in reasonable
fear for their safety and reasonably to apprise prison officials of existence of problem and
need for protective measures. To establish pervasive risk of harm to inmates by other
prisoners, it is not necessary to show that all prisoners suffer pervasive risk of harm, but
it is enough that identifiable group of prisoners do, if the complainant is member of that
group. (South Dakota State Penitentiary)

Wells v. Walker, 852 F.2d 368 (8th Cir. 1988), cert. denied, 109 S.Ct. 1121. A federal
trial court had found no federal civil rights liability for prison officials who authorized
the early release of an inmate because of overcrowding. After his release, he allegedly
murdered a female proprietor of a store where he was taken to board a bus. This
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ruling was upheld by the federal appeals court that, although the circumstances gave rise
to a right of the victim to be protected against an assault by the inmate, the allegation
that the defendants failed to conduct an adequate background investigation and did not
know of the inmate’s potential for violence amounted to "a claim of ordinary negligence" at
most. The court expressed no opinion on state law claims which may now be filed in state
court. (Arkansas State Board of Corrections)

West v. Atkins, 108 S.Ct. 2250 (1988). Private doctor who provides medical

services to inmates under contract can be held liable under civil rights

statute. The Supreme Court ruled that a private doctor who renders medical services

to prison inmates pursuant to a contract with the state acts "under color of state law"
pursuant to the Civil Rights Act, 42 U.S.C.A. Section 1983, and thus can be sued

under that Act for services that fall below constitutional minimum standards under the
cruel and unusual punishment or deliberate indifference aspects of the Eighth
Amendment. The fact that such a doctor is an independent-contractor rather than a state
employee does not change this result: "It is the physician’s function within the state
system, not the precise terms of his employment, that determines whether his actions can
fairly be attributed to the State." The United States District Court for the Eastern
District of North Carolina entered summary judgment for the defendants, holding that, as
a "contract physician," the doctor was not acting "under color of state law," a jurisdictional
prerequisite for a Section 1983 action. The inmate appealed the summary judgment. The
Court of Appeals for the Fourth Circuit remanded the case to the district court for
rehearing. 799 F.2d 923. The district court then dismissed the claim and the inmate once
again appealed. The Court of Appeals affirmed the lower court’s dismissal of the
complaint and the inmate filed an appeal with the Supreme Court. 815 F.2d 993. Justice
Blackmun wrote the majority opinion for the Supreme Court, which held that a physician
who was under contract with a state to provide medical services to inmates at a state
prison hospital on a part-time basis acted under the color of state law, within meaning of
42 U.S. C. Section 1983, when he treated inmate. The Supreme Court reversed the lower
court decision, and remanded the case for rehearing. The Supreme Court found that
generally, a public employee acts under the color of state law within the meaning of
Section 1983 while acting in his official capacity or while exercising his responsibilities
pursuant to state law. Therefore, a physician who was under contract with the state to
provide medical services to inmates at a state prison hospital on a part-time basis acted
under the color of state law, within meaning of Section 1983, when he treated the inmate,
and such conduct was fairly attributable to state. The Supreme Court noted that
physicians are not removed from the purview of a Section 1983 action simply because they
are professionals acting in accordance with professional discretion and judgment.
However, there is no rule that professionals are subject to suit under Section 1983 unless
they were exercising custodial or supervisory authority. According to the Court, itis a
physician’s function within a state system, providing treatment to prison inmates, not the
precise terms of his employment, that determines whether his actions can fairly be
atiributed to the state under Section 1983. The fact that the physician’s employment
contract with the state did not require him to work exclusively for the prison in treating
prisoners did not make him any less a state actor than if he performed duties as a full-
time, permanent member of the state prison medical staff. Rather, it was the physician’s
function while working for the state, not the amount of time he spent in performance of
those duties or the fact that he might be employed by others to perform similar duties,
that determined whether he was acting under the color of state law.

The Court also held that contracting out prison medical care does not relieve the state of
its constitutional duty to provide adequate medical treatment to those in its custody, and
does not deprive the state’s prisoners of a means of vindication of their eighth amendment
rights under Section 1983. Finally, the Supreme Court noted that the fact that a state
employee’s role parallels one in the private sector is not, by itself, reason to conclude that
the employee is not acting under color of state law within the meaning of Section 1983 in
performing his duties.

Williams v. Cash, 836 F.2d 1318 (11th Cir. 1988). According to a federal appeals court

a warden cannot be held automatically liable for the wrongful acts of his subordinates.
An inmate sued a warden and other after his arm was broken by a correctional officer
trying to force him back into his cell. While the question of whether the officer
intentionally or accidentally broke Williams’ arm had not yet been decided, it was clear,
said the court, that the warden could not be held liable. Unless the inmate could show
that the officer was implementing a policy or practice established by the warden or that a
history of widespread abuse or improper behavior had put the warden on notice of the
need to take corrective action, the warden could not be held liable. In a federal civil rights
action under Section 1983, a supervisor is not automatically liable for the acts of his
subordinates, the court said. (West Jefferson Correctional Facility, Alabama)

Wood v. Sunn, 865 F.2d 982 (9th Cir. 1988). A prisoner brought a suit

against state prison officials alleging that they had been deliberately
indifferent to his serious medical problems, thus violating his right to be free
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of cruel and unusual punishment. The U.S. District Court entered judgment

in favor of the prisoner, and the state defendants appealed. The appeals

court, affirming in part, reversing in part, and remanding, found that the issue of whether
defendants were entitled to qualified immunity was not preserved for appeal. The prison’s
physician consultant and its registered nurse engaged in deliberate indifference to serious
medical problems of the prisoner in violation of his eighth amendment rights. The
director of the State Social Services Department and the administrator of the prison could
not be held vicariously liable. The failure to consider appropriate factors in determining
the reasonableness of the award of attorney fees was an abuse of discretion. (Oahu
Community Correctional Center, Hawaii)

1989

Al-Jundi v. Estate of Rockefeller, 885 F.2d 1060 (2nd Cir. 1989). An inmate

brought a class action against the former New York Governor and state

officials and correctional personnel to recover for injuries resulting from police

action to quell a prison uprising and to rescue hostages. The U.S. District .

Court dismissed the action against the Governor’s estate, and the inmate

appealed. The appeals court affirmed the decision and found that the Governor’s
involvement was insufficient to establish a Section 1983 liability, and the Governor
enjoyed qualified immunity. The Governor’s involvement in the decisions and formulation
and implementation of the plan to retake the prison from the inmates and to rescue the
hostages was insufficient to establish a Section 1983 liability for injury to the inmate,
even though the Governor was abreast of the events. The Governor ratified the decision
by the New York State Commissioner of the Department of Correctional Services to
abandon negotiations, to order the state police to formulate a plan to regain control of the
prison, and to approve commencement of the actual retaking. (Attica Correctional
Facility, New York)

Allen v. Lowder, 875 F.2d 82 (4th Cir. 1989). A defendant whose conviction for

possession of stolen goods was reversed filed a civil rights action against the Secretary

of the Department of Corrections, the prison warden, and the prosecutor whose acts
allegedly caused him to be illegally kept in custody for 52 days following the reversal of
his conviction. The U.S. District Court denied the defendants’ motion for summary
judgment, and they appealed. The court of appeals held that the secretary and prison
warden played no role in causing the defendant’s incarceration beyond the date of his
lawful release and that they had qualified immunity from liability because they were
completely ignorant of incidents involving the defendant and had lawfully complied with
nondiscretionary state law requirements. The court also ruled that the prosecutor was not
entitled to absolute immunity from liability. The prosecutor attempted to secure
continued incarceration of the criminal defendant in "safekeeping" custody after reversal
of the defendant’s conviction and his release from the state prison to the county jail, under
the theory that the defendant had previously "caused trouble" in the county jail. At best,
according to the court, the prosecutor was acting in purely administrative capacity when
he assisted the sheriff’s office in obtaining a safekeeping order from the superior court.
(Union County Jail, North Carolina)

Bolin v. Black, 875 F.2d 1343 (8th Cir. 1989), cert. denied, 110 S.Ct. 542. State
prisoners sued prison officials and corrections officers claiming that beatings by prison
guards following a prison riot violated their constitutional rights. The district court
ruled in favor of the prisoners awarding both compensatory and punitive damages. The
appeals court affirmed the lower court decision, finding that the evidence was sufficient to
hold prison supervisors liable for excessive use of force by other corrections officers.
During an interview with an inmate, the associate warden made reference to the
possibility of retaliatory punishment. He took no steps to avoid the possibility of
retaliatory punishment, even though he knew or should have known that flaring tempers
among prison guards would lead them to retaliate against inmates. He chose not to ride
on the bus transporting inmates from one prison to another despite his knowledge that a
guard had been killed and that the entire staff, including the officers riding with the
inmates, were upset. There was sufficient evidence to hold the captain of corrections
officers liable for excess use of force against the prisoners by subordinate corrections
officers following the prison riot. Inmates testified that the captain was present when
guards removed certain inmates from their cells to administer beatings on the laundry
table. The captain himself testified that he saw five or six inmates brought to rotunda of
prison and laid on the laundry table and that he gave the order that he did not want
anybody killed. The captain’s later statement to highway patrol investigators that "I've
seen a lot more ass kicking than was done in there" implied that he knew of beatings.

A jury found in favor of the plaintiffs and assessed damages against each defendant.
One inmate was awarded $9,500 compensatory damages and $56,000 punitive damages,
the second $14,500 compensatory and $74,000 punitive damages, and the third $14,000
compensatory and $73,000 punitive damages, for a total award of $241,000. A federal
appeals court upheld these awards. (Missouri Training Center for Men)

2742



U.S. Appeals Court
DAMAGES
COVENANT- NOT-TO-

SUE

U.S. Appeals Court
QUALIFIED
IMMUNITY

U.S. Appeals Court
FAILURE TO
DIRECT
FAILURE TO

SUPERVISE
CONTRACT
SERVICES

U.S. Appeals Court
QUALIFIED
IMMUNITY
VICARIOUS
LIABILITY
FAILURE TO
TRAIN

U.S. Appeals Court
FAILURE TO
SUPERVISE
FAILURE TO TRAIN

Berry v. Peterson, 887 F.2d 635 (5th Cir. 1989). An inmate who was injured in a fire

at the county jail brought a suit against the county, county board of supervisors, and

the sheriff. The district court entered judgment in favor of the inmate and awarded

him $200,000. The appeals court reversed the award after finding that the inmate who
was injured in the fire "voluntarily" executed a covenant-not-to-sue, notwithstanding the
attorney’s alleged failure to adequately explain that the inmate thereby waived any claims
against the county. The covenant-not-to-sue was not against public interest and could be
enforced by the county. The court stated that the enforceability of the inmate’s covenant-
not-to-sue for injuries sustained during the fire was one of law for the court. The only
issue which was even arguably suitable for the jury was the voluntariness of the
agreement. (Hancock County Jail, Bay St. Louis, Mississippi)

Cleveland-Perdue v. Brutsche, 881 F.2d 427 (7th Cir. 1989). The mother, of a deceased
inmate brought an action against prison officials to recover for allegedly inadequate
medical treatment of the inmate. The death of William Lowe prompted an

investigation by the defendant Robert Brutsche;, the medical director of thé federal prison
system. Based on interviews and his own observations, Brutsche recommended that the
prison hospitals’ only full-time physician be relieved of his duties and that the record-
keeping procedures at the hospital be improved. He did not, however, check to see if his
proposed changes were implemented. Between January 6, 1975, which was the date of
Lowe’s death, and August, 1975, two more inmates died at the prison’s hospital. These
deaths prompted another investigation by Brutsche. As a result of this investigation, a
series of recommendations were made to the warden by Brutsche. These recommendations
included keeping full in-patient records on anyone admitted to the prison hospital,
utilizing outside facilities, encouraging better communications among the staff, and
implementing a policy concerning the availability of physicians during off-duty hours. The
court of appeals found that the failure to correct systematic deficiencies in the delivery of
the health care services at the prison violated clearly established law in 1975, and, thus,
the medical director was not entitled to qualified immunity for allegedly deliberate
indifference to the inmate’s medical needs in violation of the eighth amendment; the right
was established by federal appellate courts in the second, fifth, and eighth circuits.
(Federal Penitentiary, Terre Haute Prison, Indiana)

Crooks v. Nix, 872 F.2d 800 (8th Cir. 1989). An inmate suffering from granulocytic
leukemia brought a Section 1983 action against prison officials for the officials’ alleged
improper denial of pain medication and necessary treatment. The U.S. District Court
granted the defendants’ motion for summary judgment, and the inmate appealed. The
appeals court found that the material question of fact, whether prison policy

contributed to the health professionals’ alleged improper denial of pain medication to

the inmate, precluded the entry of a summary judgment for the defendants on the
inmate’s "denial of medication" claims. According to the court, the state may not, by
contracting with other parties to provide medical treatment to prisoners, immunize itself
from a claim for damages arising from the failure to provide necessary medical treatment
to prisoners. Although the officials had contracted with a private company, Correction
Medical Services, to furnish medical services, this did not give them absolute immunity,
the court said. If a prisoner claims that prison policies contributed to the denial of proper
medical care, the state can still be liable. On the other hand, "if the alleged denial of
medical care was based on a wrongful diagnostic judgment by a physician, the warden or
prison director, lacking professional medical expertise, would not be liable for any
constitutional wrong." The courts held that Iowa officials could be liable in this case if
they failed to properly train, supervise, direct or control the actions of the private
contractor. (Iowa State Penitentiary)

Danese v. Asman, 875 F.2d 1239 (6th Cir. 1989), cert. denied, 110 S.Ct. 1473. A
pretrial detainee’s family and estate brought a civil rights action against police officers,
police supervisors, and the city after the detainee committed suicide. The U.S. District
Court found that the defendants were not entitled to qualified immunity. Interlocutory
appeal was taken. The appeals court reversed the lower court’s decision and found

that the police officers and supervisors enjoyed qualified immunity from liability. The
law which existed at the time of the police officers’ action did not clearly establish the
right to have the officers diagnose the pretrial detainee’s condition as prone to suicide and
to take extraordinary measures to restrain the pretrial detainee; therefore, the police
officers had qualified immunity from liability. The police officers were not subject to a
clearly established constitutional duty to diagnose the pretrial detainee’s condition as
prone to suicide; and given that, the supervisors could not be held liable. (Roseville City
Jail, Michigan) .

Davis v. City of Ellensburg, 869 F.2d 1230 (9th Cir. 1989). A civil rights action was
brought against the city and police officers for injuries suffered by an arrestee who
died. The U.S. District Court granted a summary judgment for the city, and the
plaintiffs appealed. The appeals court found that the city was not liable on the theory
it had a policy of inadequate training of officers, inadequate medical treatment of
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prisoners, or a deliberate indifference to the use of excessive force. The city’s failure to
have written policy regarding the proper use of force in a misdemeanor arrest did not
amount to delegation of policymaking authority to rank and file police officers so as to
render the city liable in a civil rights action for injuries suffered by an arrestee by
transforming the individual police officers into municipal policymakers whose decisions in
individual cases might give rise to a municipal liability. The court also found that the city
was not liable on the theory it had a policy or custom of inadequately supervising its
police officers. According to the court, the plaintiff cannot prove the existence of a
municipal policy or custom for purposes of a civil rights action under Section 1983 based
solely on the occurrence of a single incident of unconstitutional action by a
nonpolicymaking employee. .

The city was not liable for injuries suffered by the arrestee who died on the theory the
city had a policy or custom of inadequately supervising its police officers; the chief sent an
officer with an alleged alcohol problem and an officer with an’ alleged mental disorder to
the police psychologist for an evaluation. The chief allowed the officers to remain on
active duty only after receiving written reports that both were competent to perform their
duties, and the chief received informal reports that the officer with an alleged alcohol
problem was no longer drinking, so the evidence did not establish that the chief acted with
deliberate indifference in failing to remove the officers from active duty. (Ellensburg
Police Department, Washington)

DeGidio v. Pung, 704 F.Supp. 922 and 723 F.Supp. 135 (D. Minn. 1989). State prison
inmates sought relief from prison officials’ allegedly inadequate response to a
tuberculosis epidemic. The federal district court found that the prison officials’
inadequate response to a tuberculosis epidemic, even if violative of the inmates’ eighth
amendment rights, did not warrant injunctive relief in that, since the initiation of the
litigation, the officials had significantly remedied the deficiencies to a point where the
medical care and tuberculosis control were not inconsistent with contemporary standards
of decency, and there was no evidence that past problems were likely to recur unless
enjoined. The court also ruled that a consent decree setting forth the level of medical care
to be provided for prison inmates did not create any procedural due process interest in
inmates actionable under Section 1983, in that the decree did not create any procedural
standards to guide the prison officials’ conduct with regard to any particular inmate. To
the degree that the decree was violated, it was through omission or neglect, rather than
intentional conduct; the inmates’ remedies for breaches of the decree lay in either action
for breach of contract or motion for contempt.

The district court found that the prisoners were prevailing parties entitled to an
award of attorneys’ fees, even though some of their claims were unsuccessful, and they
were ultimately denied injunctive relief and that an hourly rate of $150 was reasonable
for the prisoners’ attorneys. The court also found that the award of attorneys’ fees would
be 35% of the lodestar figure, to reflect the limited relief that was obtained and the
incomplete and otherwise deficient time records. The prisoners would be awarded 25% of
the amount of costs and expenses which they claimed, to reflect the partial relief obtained,
and to avoid any award for expenses which were not properly assessed. (State Prison,
Minnesota)

Dorman v. District of Columbia, 888 F.2d 159 (D.C. Cir. 1989). The representatives of

a detainee’s estate brought a Section 1983 action against a municipality to recover for
the suicide of the detainee in a cell. The U.S. District Court denied the municipality’s
motion for judgment notwithstanding a verdict and the municipality appealed. The
court of appeals, reversing and remanding the lower court’s decision, found that the
municipality was not liable. According to the court, the training of police officers on
suicide prevention did not rise to the level of a conscious choice by the municipality or
the policy of deliberate indifference to the eighth amendment rights of the detainee who
committed suicide in his cell and, therefore, did not permit the imposition of a Section
1983 liability upon the municipality, even though the police officers did not receive a
specific course on suicide prevention. The officers were trained to recognize abnormal
behavior, could not accept arrestees who showed signs of mental illness or abnormal
behavior, and utilized "WALES" computer system with information about previous arrests
and suicide attempts. The detainee’s suicide was the first in the cell block in the
memories of the sergeant and the inspector who had been assigned there for eight years.
The alleged deficiencies in the training of police officers on suicide prevention did not
cause the suicide of the young male detainee in his cell. The mere fact that the detainee
was somewhat docile at the time of the arrest and closed his eyes at the police station
during lulls in the processing was insufficient to give the officers notice that he might be
suicidal. The court found that the case presented was insufficient to be submitted to a
jury and the verdict for the plaintiff was therefore reversed. (Fifth District, Metropolitan
Police Department, District of Columbia)

Erwin v. County of Manitowoc, 872 F.2d 1292 (7th Cir. 1989). The plaintiffs
sued the defendants under 42 U.S.C.A. Section 1983 for civil rights violations
and for damages resulting from a police search of a private residence. The
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individuals whose residence had been searched brought a civil rights action

against deputies who conducted the search and against the county. The jury

awarded the plaintiffs compensatory and punitive damages amounting to

$85,000, and the defendants moved for a new trial or judgment notwithstanding the
verdict. The U.S. District Court granted judgment n.o.v. vacating most of the damage
award, and appeal and cross appeal were taken. The appeals court, remanding the
decision, found that although it was clear that the jury concluded liability properly
attached to some defendants, confusing jury form and conflicting answers did not
sufficiently disclose the jury’s intent, and thus, a néw trial was warranted. The U.S.
Appeals Court has found that a county cannot be held liable for a failure to train unless
this failure represents a deliberate or conscious choice by the county. The court noted that
if it was obvious from the duties assigned to specific officers that enhanced training was so
necessary that any inadequacy of training would likely result in the violation of »
constitutional rights, then a county’s failure to provide such training would amount to
deliberate indifference. But a particular officer’s unsatisfactory training cannot alone
suffice to attach liability to the county, said the court. "An officer’s faults may result from
factors other than the deficient training program," according to the court. Nor can an
injured party prevail merely by proving that an accident or injury could have been
avoided had an officer received enhanced training. Even adequately trained officers
sometimes err, and such error says little about their training program or the legal basis
for liability, the court noted. (Manitowoc County Sheriff’s Department)

Feigley v. Fulcomer, 720 F.Supp. 475 (M.D. Pa. 1989). An inmate brought action

against prison officials, alleging officials were violating his eighth amendment rights by
not protecting him adequately from contracting Acquired Immune Deficiency Syndrome
(AIDS). On the prison officials’ motion for summary judgment, the district court found
that the officials’ practice of not testing inmates routinely for AIDS-causing virus at the
time they were received or subsequently, and not testing other inmates for the virus upon
request, did not violate the plaintiff inmate’s eighth amendment rights. The court also
found that the material issue of fact precluded a summary judgment as to whether the
officials’ refusal to test the inmate for the virus upon request involved unnecessary and
wanton infliction of pain which is a violation of the eighth amendment. It allowed the
inmate to continue with this claim that it constitutes such a punishment to fail to relieve
the anxiety which might accompany an inmate’s uncertainty as to whether he or she has a
fatal disease. It was further found by the court that the absence of evidence that prison
officials had knowledge and acquiesced in behavior by any of their subordinates who
allegedly failed to prevent, or tacitly condoned and allowed, such conduct, precluded
recovery by the inmate on the claim that officials failed adequately to prevent the spread
of the virus in violation of his eighth amendment right to be free from cruel and unusual
punishment. (State Correctional Institution, Huntingdon, Pennsylvania)

Free v. U.S., 879 F.2d 1535 (7th Cir. 1989). A federal prisoner brought a federal tort
claims action alleging that during a shakedown of his cell, prison guards either
negligently or intentionally destroyed various items of personal hygiene, including
toothpaste and baby powder, plus a tennis shoe. The parties consented to have the suit
tried by a magistrate, who held a bench trial in the penitentiary and at its conclusion
entered a judgment for the United States. The prisoner then sought permission to appeal
in forma pauperis. The U.S. District Court denied the petition, and appeal was taken.
The appeals court found that the federal prisoner who threatened to bring a tort-claim
suit every time his cell was searched, apparently trying both to deter prison guards from
searching his cell and to obtain replacement for lost, damaged, or worn out items of
personal property at the government’s expense, was abusing the judicial process in a
classic sense of using courts to pursue ends other than vindication of claims believed to be
meritorious. Thus, he was not entitled to in forma pauperis status in appeal of the
magistrate’s decision in favor of the government. The request for leave to appeal in forma
pauperis was denied, and the appeal was dismissed. The court ruled that abusers of the
judicial process are not entitled to sue and appeal without paying normal filing fees--
indeed, they are not entitled to sue and appeal, and they are not merely not to be
subsidized; they are to be sanctioned. (Federal Penitentiary, Marion, Illinois)

Gillihan v. Shillinger, 872 F.2d 935 (10th Cir. 1989). An inmate who had been
transferred from another prison brought a civil rights action against prison officials

after the officials froze funds in his prison account until he paid for transportation
expenses. The U.S. District Court entered a judgment in favor of the officials, and the
inmate appealed. The appeals court, affirming in part, reversing in part, and remanding
the case, found that the inmate’s allegations were sufficient to state a civil rights claim
based on the deprivation of property without due process, but freezing of the inmate’s
account was not cruel and unusual punishment in violation of the eighth amendment.
According to the court, the inmate had a property interest in funds in his
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prison account for due process purposes, to the extent the funds constituted monies
received from friends and family outside prisons or represented wages earned while
incarcerated. Section 1983 does not distinguish between personal liberties and property
rights, and the deprivation of the latter without due process gives rise to a claim under
Section 1983. Prison officials argued that the suit should have been dismissed because
the inmate had adequate administrative and state remedies. But the court disagreed,
noting that this was not a random and unauthorized act, but one taken pursuant to
institution policy. "In such cases, the availability of an adequate state post-deprivation
remedy is irrelevant..." said the court. The case was sent back to the district court to
detern:;ine the exact nature and timing of the hearing due to the inmate. (Wyoming State
Prison,

Heine v. Receiving Area Personnel, 711 F.Supp. 178 (D. Del. 1989). A new

inmate who was séxually assaulted by another inmate filed a federal civil

rights action and pendent state law claims against two correctional officers

and three supervisory officials of the State Department of Corrections. The

district court found that the corrections officers who entrusted the plaintiff to

the other inmate were not liable under Section 1983 absent evidence that

either officer was aware that the other inmate presented a specific risk of

violent homosexual attack to new prisoners. The supervisory officials were not liable
under a civil rights provision absent any evidence that they approved of or acquiesced in
the prison policy violation. For the purposes of a federal civil rights claim, the risk that
homosexual rape will occur cannot be presumed as a matter of law every time an
individual is left unattended with a prisoner. The Commissioner of the State Department
of Corrections was not liable absent any evidence that the Commissioner played any role
in planning or development of the facility at which the assault occurred. (Multi-Purpose
Criminal Justice Facility, Delaware)

Hill v. Com., Bureau of Corrections, 555 A.2d 1362 (Pa.Cmwlth 1989). A

prisoner who was injured when he stepped in an uncovered goal post hole

while trying out for a prison baseball team on a field also used for football

sued the Bureau of Corrections. Following a verdict for the prisoner, the prisoner’s motion
for a new trial on the ground of inadequacy of damages was denied by the Common Pleas
Court, and the prisoner appealed. The Commonwealth Court, reversing and remanding
with instructions, found that an award of general damages of only $1,800 in connection
with the trimalleolar fracture of the ankle was inadequate. The award of, at most, $1,800
for pain and suffering to the prisoner was inadequate, where the prisoner suffered severe
pain at the time of the accident and following the first operation and continued to
experience substantial pain for over a year, where the $1,800 general damages covered
some permanent impairment as well as pain and suffering, and was only 30% of the
special damages. The possibility of prejudice against the plaintiff as a convicted prisoner
or as a black person could not be ruled out, and there was no claim of contributory
negligence or likelihood of compromise. (State Correctional Institution, Graterford,
Pennsylvania)

Howard v. Adkison, 887 F.2d 134 (8th Cir. 1989). An inmate brought an

action against the supervisory officers at the facility at which he was confined,

alleging the violation of his eighth amendment rights. The U.S. District Court

entered a judgment in favor of the inmate, and the defendants appealed. The

appeals court affirmed and found that the evidence concerning filthy

conditions in the inmate’s cell was sufficient to support a finding that the

inmate’s eighth amendment rights were violated. Supervisors at the prison are not liable
for eighth amendment claims brought under Section 1983 under the respondeat superior
theory. Proof of actual knowledge of constitutional violations is not an absolute
prerequisite for imposing supervisory liability in an action based on alleged eighth
amendment violations. The inmate’s action against supervisory officers based on alleged
violation of the eighth amendment, instructing the jury to assign liability only upon a
finding that the supervisors either intentionally deprived the inmate of his right of be free
from cruel and unusual punishment or acted in reckless disregard of the inmate's rights
was proper. The difference between negligence, recklessness, and actual knowledge were
not spelled out in detail. Qualified immunity is not available to all government officials
acting within the scope of their employment. It is only for those officials who possess
discretion to decide matters in the name of public interest. The trial court set aside a jury
award of $2,000 in punitive damages against the warden. The appeals court upheld an
award of $500 actual damages, $1 nominal damages and $750 punitive damages against
the special unit manager, and $1,000 punitive damages against the lieutenant. (Missouri
DOC and Human Resources)

Hunt v. Dental Dept., 865 F.2d 198 (Sth Cir. 1989). An inmate at the
Arizona State Prison at Florence sued prison officials for failing to promptly
replace dentures which he lost during a prison riot. (He claimed that he was
not involved in the riot, that his dentures were soaking in a cup in the area
of the prison where he lived, that the riot extended into this area, and when
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the riot ended his dentures were gone). He made his request for replacement of the lost
dentures in October 1986, but it wasn't until July 1987 that they were finally delivered to
him. He claimed that in the interim his remaining teeth were breaking off and his gums
were bleeding and infected. He also complained that he suffered pain and weight loss due
to his inability to eat properly. _

The inmate appealed from an order of the district court which granted a summary
judgment for defendants in the inmate’s action under Section 1983 to recover for the
defendants’ deliberate indifference to his serious dental needs in violation of the eighth
amendment. The appeals court found that the director of the state Department of
Corrections could not be vicariously liable for the fault of the prison personnel. The dental
department of the state prison was immune from Section 1983 actions; and fact question
as to whether prison employees were deliberately indifferent to the inmate’s serious dental
needs precluded a summary judgment. The inmate’s allegations that prison officials were
aware of his bleeding gums, breaking teeth and his inability to eat properly due to the loss
of his dentures, and failed to take any action to relieve his pain or to prescribe a soft food
diet until new dentures could be fitted were sufficient to state a claim of deliberate
medical indifference under Section 1983. (State Prison, Florence, Arizona)

Inmates of Allegheny County Jail v. Wecht, 874 F.2d 147 (3rd Cir. 1989).
County officials appealed from an order of the U.S. District Court entered in a

dispute over the conditions at the county jail. The court of appeals found that

an order imposing contempt sanctions for the county’s violation of inmate population caps
at the jail, along with an order to close the jail was reasonable; however, an order
requiring county officials to prepare a plan for the construction of a new jail facility was
appealable. County officials could be held in contempt for failing to provide the warden at
the county jail and his staff with the ability to comply with prior orders imposing inmate
population caps and requiring trained psychiatric nurses at the jail’s mental health unit.
According to the court, when the totality of conditions in a jail violates the Constitution,
the district court need not confine itself to the elimination of specific conditions; rather,
the nature of overall violation determines the permissible scope of an effective remedy.
The order prohibiting the county jail from being used to house inmates was an appropriate
remedy in the action challenging conditions at the jail, in view of the jail’s lack of
adequate space for mental health facilities, its age, size and deteriorating condition, its
persistent overcrowding problem and its small cell size. An order requiring county
officials to submit a plan for accommodating at least 900 inmates was not final. The order
was separable from a contempt order issued in connection with the county’s violation of a
population cap at the county jail, and was not sufficiently specific to be more than a step
toward the selection of the remedy for constitutional violations addressed. (Allegheny
County Jail, Pittsburgh, Pennsylvania)

Langley v. Coughlin, 709 F.Supp. 482 (S.D.N.Y. 1989). Female inmates

brought a class action against correctional authorities alleging violations of

their eighth amendment rights arising from conditions of confinement in a

"solitary" unit. Correctional authorities moved for summary judgment on the

grounds of qualified immunity. The district court denied the motion for

summary judgment, finding that the correctional authorities responsible for designing and
implementing the inmate programs were not entitled to qualified immunity against the
claims that female inmates were not provided with medical treatment and that mentally
balanced inmates were housed with inmates who suffered from chronic mental illness.
The Commissioner of the New York State Department of Correctional Services could be
held liable in the Section 1983 suit to the extent he failed to develop and implement
programs and policies regarding the treatment of mentally ill inmates or delegated that
responsibility to others whom he then failed to supervise adequately. (Bedford Hills
Correctional Facility, New York)

Leach v. Shelby County Sheriff, 891 F.2d 1241 (6th Cir. 1989), cert. denied, 110 S.Ct.
2173. A paraplegic inmate filed a suit against the mayor and county sheriff, claiming
deliberate indifference to his serious medical needs. The U.S. District Court entered a
judgment awarding $10,000 to the inmate. The mayor and sheriff appealed. The appeals
court found that the evidence demonstrated a policy or custom of deliberate indifference to
serious medical needs of paraplegic inmates, for purposes of holding the mayor and sheriff
liable in their official capacities. The sheriff had the responsibility of conforming to at
least minimal constitutional standards in providing and maintaining adequate bedding,
toiletries, and cleanliness. The court held that this rose to the level of a policy of
deliberate indifference to serious medical needs. And it rejected the argument that
because the state law of Tennessee allowed the sheriff to subcontract away the medical
care of inmates, this excused the county from liability. (Shelby County Jail, Tennessee)
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Mandel v. Doe, 888 F.2d 783 (11th Cir. 1989). A prisoner brought a civil

rights action under Section 1983 against the county, alleging he was injured

by a physician assistant’s deliberate indifference to his serious medical needs

while he was a prisoner at a county road prison. The U.S. District Court

rendered a judgment for the prisoner on a jury verdict and awarded $500,000

damages, and the county appealed. The appeals court affirmed the decision,

finding that the evidence established that the physician’s assistant’s treatment of the
prisoner after he injured his leg constituted deliberate indifference to the prisoner’s
serious medical needs, and evidence established the physician’s assistant was acting as a
final policymaker for the county with respect to medical affairs at the road prison. The
prisoner had serious medical needs once he injured his leg while jumping off the truck
bed, the physician’s assistant’s knowledge of the need for medical care was-conclusively
established, the physician’s assistant never apprised his superior, a medical doctor, of the
prisoner’s situation, obtained an x-ray of the prisoner’s leg, or had the prisoner examined
by a doctor or taken to a hospital, despite repeated requests by the prisoner and his
parents directed toward the physician’s assistant and the prison superintendent. The -
county maintained that the mere denial of Mandel’s request for an x-ray did not amount
to deliberate indifference. However, the court found that the record was "replete with
evidence of serious medical need, grossly deficient treatment and callous indifference."
(Escambia County Prison, Cantonment, Florida)

Morales-Feliciano v. Parole Bd. of Com. of P.R., 887 F.2d 1 (1st Cir. 1989), cert. denied,
110 S.Ct. 1511. The U.S. Supreme Court has refused to overturn a lower court

decision which held the Commonwealth of Puerto Rico in contempt for keeping

prisoners confined in less than 35 square feet of space in violation of a 1987 court order.
The U.S. Court of Appeals had affirmed the decision and found that the civil contempt
order was appealable. The Commonwealth’s compliance was not so substantial as to
invalidate a finding of contempt, and the Commonwealth’s good-faith efforts to comply
with the remedial order did not excuse the noncompliance. The sanction of $50 per excess
prisoner per day, with a rate increase of $10 per month, was not unlawfully high, and the
Commonwealth was not entitled to an oral hearing prior to the entry of the contempt
order. (Commonwealth, Puerto Rico)

Mosier v. Robinson, 722 F.Supp. 555 (W.D. Ark. 1989). An arrestee who was

allegedly beaten by an intoxicated sheriff sued the sheriff, deputy sheriff, and

the county which employed them. In his complaint, the plaintiff alleged that

he was taken into custody and transported to the county jail. The plaintiff

stated that upon his arrival at the jail, the sheriff beat and choked him

without provocation, that the plaintiff offered no resistance, and that the

arresting officer made no attempt to stop the attack. The plaintiff further

contended that at the time of the attack, the sheriff was under the influence of alcohol,
and that he had acted in his official capacity as sheriff while under the influence of
alcohol on previous occasions. The county moved for summary judgment. The district
court found that the county was not subject to tort liability or liability for punitive
damages, and the county was potentially liable for the arrestee’s Section 1983 claim. The
county policy of condoning violations by the sheriff could be inferred from the failure to
take action on the sheriff’s alleged violations of department policies occurring over a
period of time. (Ashley County Jail, Arkansas)

Muhammad v. McMickens, 708 F.Supp. 607 (S.D.N.Y. 1989). A former prison

inmate brought an action under Section 1983 against prison authorities

alleging that they violated his rights under the first and fourteenth

amendments to the free exercise of his Muslim faith. Upon the defendants’

motions for summary judgment, the district court found that single instances

of missing one meal prepared in a manner consistent with dictates of the inmate’s Muslim
religion and of being required to pray in unsanitary surroundings did not invoke
municipal liability under Section 1983, absent proof of a municipal policy. The court also
found that a genuine issue of material fact existed as to whether the inmate’s religious
dietary obligations were sufficiently accommodated during his incarceration. (House of
Detention for Men, Rikers Island, New York)

Palmigiano v. DiPrete, 710 F.Supp. 875 (D. R.1. 1989). Rhode Island officials

failed to rid themselves of contempt by bringing a correctional facility into

compliance with standing orders of the district court governing the conditions

of confinement of pretrial detainees. The filing by the Governor and Director

of the Rhode Island Department of Corrections of a long-range plan designed to address
the growing need for additional space throughout the state correctional system was not
the specific and detailed plan that the district court had ordered to take care of the
overcrowding problem for the pretrial detainees. Thus, the Governor and Director were in
contempt. The crux of an impossibility defense to a contempt charge is a lack of power to
carry out orders of the court due to circamstances beyond one’s control and means literal
inability to take steps necessary to comply with a judicial order or
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consent decree, not simply the unwillingness to take action because contemnor perceives
steps that actually can be taken as politically costly or ideologically repugnant. In light of
many steps available to the Rhode Island Governor and the Director of the State
Department of Corrections to take care of overcrowding at the prison intake service center,
compliance with previous district court orders regarding overcrowding was within the
power of the Governor and the Director, and factual impossibility was not a defense to the
contempt proceedings for failure to comply with those orders. (Adult Correctional
Institutions, Rhode Island)

Parker v. Williams, 862 F.2d 1471 (11th Cir. 1989). An arrestee who was

kidnapped and raped by a county jail chief jailer brought action under state

law and federal civil rights law against the chief jailer, the county sheriff, the

county, and individual county commissioners. The U.S. District Court entered

a judgment on jury verdict awarding compensatory damages of $100,000, and

punitive damages of $100,000 against the sheriff and the county, and appeal

was taken. The appeals court certified the question to the Supreme Court

and received a response, 519 So.2d 442; thereafter, the court of appeals withdrew its
initial opinion, 855 F.2d 763. As a result, the judgments against the sheriff and county
were vacated and the case was reversed and remanded. The court found that the chief
jailer’s criminal conviction for kidnapping and rape did not collaterally estop the sheriff
and county from challenging the fact of the rape. The sheriff and county could not be held
liable on the arrestee’s state law claims. The eleventh amendment barred the claim
against the sheriff in his official capacity. The sheriff was not entitled to qualified
immunity from the suit in his individual capacity; and the county could be sued under
Section 1983 for the actions taken by the sheriff in hiring and training the chief jailer.
The court stated that the county did not have to exercise a direct control over the county
sheriff with respect to the sheriff's hiring and promoting the chief jailer who subsequently
kidnapped and raped the arrestee in order to be held liable under Section 1983. (Macon
County Jail, Alabama)

Raines v. Lack, 714 F.Supp. 889 (M.D. Tenn. 1989). An inmate brought an

action against prison officials alleging a deprivation of due process in

connection with his administrative segregation. On the inmate’s motion for

summary judgment, the district court found that the inmate was afforded all process he
was due at the transferee prison, and although the warden at the first prison deprived the
inmate of due process, the warden was entitled to qualified immunity from liability for
damages. The inmate was confined to administrative segregation and transferred to
another institution based upon allegations that he had instigated or participated in a
prison riot and had the due process right only to receive the notice of the charges against
him and an opportunity to present his views to prison officials. More formal procedures
afforded to inmates faced with losing good-time credits and disciplinary segregation were
not required. The inmate, who was placed in administrative segregation because of his
suspected role in a prison riot was not denied due process upon his transfer to the state
prison. The defendant received an informal review eight days after his transfer, at which
time he was aware of charges against him and had an opportunity to present his views to
the review board, though the hearing involved no additional review of evidence underlying
the initial segregation. The warden who deprived the inmate of due process by failing to
inform him and the disciplinary board of the factual basis for his disagreement with the
board’s recommendation that the inmate be released from administrative segregation, was
entitled to qualified immunity. It was not clear that the warden needed to provide
anything more than a general statement of charges, or that a more specific statement was
required in the event the warden disagreed with the board’s recommendation. (Turney
Center Prison, Only, Tennessee)

Rivers v. State, 537 N.Y.S.2d 968 (Ct.Cl. 1989). An inmate sued the State to

recover for damages resulting from the performance of a wrong operation by a

private physician in an outside facility at the request of the State. The court

of claims found that the State was not negligent for the failure to forward the

inmate’s medical records to the outside hospital, or to insist that the surgeon

examine the inmate, prior to surgery. Evidence supported the finding that the doctor was
negligent, despite the absence of expert testimony as to the standards of care in the
community, the State was vicariously liable for the negligence of the doctor, by virtue of
owing a nondelegable duty to the inmate to provide reasonable and adequate medical care,
regardless of whether the doctor was characterized as an employee or an independent
contractor, and the amount recovered by the doctor in an independent lawsuit would be
deducted from recovery against the State. The State owed the inmate a nondelegable duty
to provide reasonable and adequate medical care, and thus was liable when the outside
surgeon it retained performed the wrong surgery on the inmate, following the inmate’s
transfer to an outside facility, regardless of whether the outside surgeon was characterized
as an employee or independent contractor. (Greene Correctional Facility, New York)
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Robinson v. Estate of Williams, 721 F.Supp. 806 (S.D.Miss. 1989). The wife of

a man who was killed by two escaped jail prisoners sued the county sheriff,

alleging that it was negligence on his part or on the part of his agents,

servants or employees that allowed them to escape, that security at the jail

was dangerously inadequate and that it was negligent to fail to properly

inform the public of the escape. The court noted that the sheriff in Mississippi is charged
with the duty to safely keep his prisoners in the jail and to seek to prevent escape.
However, as these duties are owed to the general public, rather than to any individual
person, the court found that there could be no liability in the absence of a "special
relationship" with the deceased man. The sheriff owed no duty of care to the deceased
man or his spouse. (Clarke County Jail, Mississippi)

Taylor v. Green, 868 F.2d 162 (5th Cir. 1989), cert. denied, 110 S.Ct. 127. A state
inmate brought an action for damages against various prison officials, alleging the
defendants violated his rights by causing three "Support Service Inmates" to attack and
seriously injure him. The U.S. District Court entered a judgment jury verdict

awarding punitive but no compensatory damages to the inmate, and the

inmate appealed. The appeals court found that the inmate was not entitled to

a new trial; the court could not add to the amount of the verdict either

compensatory or punitive damages; and the inmate was entitled to nominal damages. The
jury awarded punitive damages of $200 from each of the defendants, but no compensatory
damages. On appeal, the court upheld the jury verdict but also awarded the inmate
nominal damages of $1. (Texas Department of Corrections)

Temple v. Albert, 719 F.Supp. 265 (S.D.N.Y. 1989). A prison inmate brought

a civil rights action against hospital and special officers and a private doctor

employed by the hospital, alleging a violation of his civil rights. The plaintiff

was arrested in connection with a crime that allegedly occurred at the

Columbia Presbyterian Hospital. The plaintiff was apprehended by the

officers, who were employed as security guards by the hospital. The plaintiff’s

complaint raised two distinct claims. First, the plaintiff asserted that he was

assaulted by the security staff at the hospital upon his arrest, and continuously thereafter
while he was handcuffed and unable to resist. Second, the plaintiff contended that he was
denied medical attention by the medical staff at the hospital. The officers and the doctor
claim that they are private citizens, and that therefore they did not act "under color of
state law," depriving the court of subject matter jurisdiction. The hospital avers that it
may not be held vicariously liable in a Section 1983 action.

The district court found that the officers were state actors; the allegations that the
doctor conspired with the officers satisfied the requirement for maintaining a civil rights
action against the doctor; and the private corporate employer was not vicariously liable.
Special officers paid by the private hospital were state actors for the purposes of the
prison inmate’s civil rights action where they were also special patrolmen appointed by
the city police commissioner and acted pursuant to the statutory grant of police power.
(Fishkill Correctional Facility, New York)

Will v. Michigan Dept. of State Police, 109 S.Ct. 2304 (1989). A Michigan

state employee brought an action against the Department of State Police and

its director under the federal civil rights statute. The court of claims entered

a judgment for the employee, and the Department and director appealed. The

court of appeals vacated in part and remanded in part. On appeal, the

Michigan Supreme Court affirmed in part and reversed in part, and certiorari was
granted. The U.S. Supreme Court, affirming the decision, found that neither the state nor
its officials acting in their official capacities were "persons" under the federal civil rights
statute.

The petitioner filed Michigan state court suits under 42 U.S.C.A. Section 1983 alleging
that the respondents, the Department of State Police and the Director of State Police in
his official capacity, had denied him a promotion for an improper reason. The state court
judge ruled for the petitioner, finding that both respondents were "persons" under Section
1983, which provides that any person who deprives an individual of his or her
constitutional rights under color of state law shall be liable to that individual. However,
the state court of appeals vacated the judgment against the Department, holding that a
State is not a person under Section 1983, and remanded the case for a determination of
the Director’s possible immunity. The Michigan Supreme Court affirmed in part and
reversed in part, agreeing that the State is not a person under Section 1983, but holding
that a state official acting in his or her official capacity also is not such a person.

Held: Neither States nor State officials acting in their official capacities are "persons"
within the meaning of Section 1983. Pp. 2307-2312.

(a) That a State is not a person under Section 1983 is supported by the statute’s
language, congressional purpose, and legislative history. In common usage, the term
"person" does not include a State. This usage is particularly applicable where it is claimed
that Congress had subjected the States to liability to which they had not been subject
before. Reading Section 1983 to include States would be a decidedly awkward
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way of expressing such a congressional intent. The statute’s language also falls short of
satisfying the ordinary rule of statutory construction that Congress must make its
intention to alter the constitutional balance between the states and the federal
government unmistakably clear in a statute’s language. Moreover, the doctrine of
sovereign immunity is one of the well-established common-law immunities and defenses
that Congress did not intend to override in enacting section 1983. Cf. City of Newport v.
Fact Concerts, Inc., 453 U.S. 247, 101 S.Ct. 2748, 69 L.Ed.2d 616; Railroad Co. v.
Tennessee, 101 U.S. 337, 25 L.Ed. 960. The "Dictionary Act" provision that a "person"
includes "bodies politic and corporate” fails to evidence such an intent. This Court’s ruling
in Monell v. New York City Dept. of Social Services, 436 U.S. 658, 98 S.Ct. 2018, 56
L.Ed.2d 611-- which held that a municipality is a person under Section 1983-- is not to the
contrary, since States are protected by the eleventh amendment while municipalities are
not. Pp. 2307-2311.

(b) A suit against state officials in their official capacities is not a suit against the
officials but rather is a suit against the officials’ offices and, thus, is no different from a
suit against the State itself. (Michigan Department of State Police)

Wilson v. Brown, 889 F.2d 1195 (1st Cir. 1989). A prisoner sued the warden

of a Rhode Island state prison in his official capacity for money damages

under 42 U.S.C.A. Section 1983, alleging that his transfer to a Massachusetts
prison was unconstitutional as a violation of due process and the New England Interstate
Corrections Compact. The inmate sought compensation for alleged resulting mental and
physical anguish, his divorce from his wife, psychological assistance his son required as a
result of the transfer, his inability to see relatives, and other purported injuries. The
court entered a summary judgment for the defendant. The appellate court affirmed,
noting that each of these allegations sought monetary damages and that injunctive relief
would not be an appropriate remedy for any of the alleged injustices. Because the U.S.
Supreme Court, in Will v. Michigan Dept. of State Police, 108 S.Ct. 1466 (1989) held that
state are not "persons" amendable to suit under 42 U.S.C.A. Section 1983, the court found
that the inmate could not sue the warden in his official capacity for such damages. While
a state official may be enjoined against future violations of an inmate’s rights,
"retrospective relief" is barred, the court noted, and in any event, the inmate in this case
did not seek injunctive relief. (Rhode Island Adult Correctional Institution)

1990

Alexander v. Perrill, 916 F.2d 1392 (Sth Cir. 1990). An inmate brought an action against
a warden and administrative systems manager for failure to investigate a claim that his
sentence was miscalculated. The district court denied the defendant’s motion for summary
judgment on defense of qualified immunity, and the defendant appealed. The appeals
court affirmed the district court decision and found that the obligation of the warden and
administrative systems manager to investigate an inmate’s claim of miscalculation of a
sentence did not need to be set out in decisional law in order to be a clearly established
duty under the qualified immunity doctrine. Prison officials who were under a duty to
investigate claims of computational errors in the calculation of prison sentences may be
liable for failure to do so when a reasonable request is made. (Federal Correctional
Institution, Tucson, Arizona)

Bailey v. Wood, 909 F.2d 1197 (8th Cir. 1990). An inmate who had been assaulted by
another inmate brought a civil rights action against the warden for allegedly subjecting
him to cruel and unusual punishment contrary to the eighth amendment. The U.S.
District Court entered judgment in favor of the prisoner and the warden appealed. The
court of appeals held that the warden took reasonable steps to prevent the assault and
was not "deliberately indifferent" to the prisoner’s rights, reversing the lower court
decision. According to the court, vicarious civil rights liability could not be imposed on the
warden for a guard’s negligence and possible deliberate indifference to the inmate’s right
to be free from violent attacks. The guard left his post, permitting a prisoner who had
previously been involved in altercations with the inmate to enter the inmate’s cell and
stab him with a homemade weapon. To make out an eighth amendment claim against the
warden, the prisoner had to show that the warden was "deliberately indifferent" to his
rights, i.e., that the warden either intentionally deprived the prisoner of rights or acted in
reckless disregard of rights. To establish that the warden acted in "reckless disregard" of
eighth amendment rights, the prisoner had to show that he was faced with pervasive risk
of harm and that the warden failed to reasonably respond to that risk. According to the
court, the warden took reasonable steps to respond to threats which the prisoner faced
from another inmate by transferring the inmate to a complex at the other end of the
prison, and was not "deliberately indifferent” to the prisoner’s rights, within the meaning
of the eighth amendment, merely because he failed to anticipate that the guard would
leave his post and permit the inmate to gain access to the prisoner’s cell. The court noted
that “... this case is one of an increasing number involving an assault by one prisoner on
another in a state prison." (Minnesota Correctional Facility, Oak Park Heights,
Minnesota)
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Bee v. Greaves, 910 F.2d 686 (10th Cir. 1990). A former pretrial detainee brought an
action against a physician, challenging his involuntary medication while confined.
According to the court, law relative to forced medication clearly established the

detainee’s right to refuse the unwanted administration of antipsychotic drugs. The jail
psychiatrist administered the medication to the pretrial detainee against his wishes. The
appeals court found that a Utah law allowing involuntary medication of a mental patient
did not give a jail psychiatrist qualified immunity from liability for involuntary medication
of a pretrial detainee since Utah law applied only after a judicial involuntary commitment
proceeding, which was not provided to the detainee. (Salt Lake County Jail, Utah)

Berry v. City of Muskogee, 900 F.2d 1489 (10th Cir. 1920). The widow of an inmate
who was killed by fellow inmates brought a civil rights action against the city. In
vacating and remanding the district court’s decision, the appeals court stated that
eighth amendment standards, rather than due process standards that are applicable to
pretrial detainees, apply to incarcerated persons whose guilt has been adjudicated
formally but who await sentencing.

The safety and bodily integrity of a convicted prisoner implicates both the eighth
amendment’s prohibition against cruel and unusual punishment and the fourteenth
amendment’s substantive protection against state deprivation of life and liberty without
due process of law. The city cannot absolutely guarantee the safety of its jailed prisoners,
but it has a constitutional duty to take reasonable steps to protect the prisoners’ safety
and bodily integrity. A municipality is liable under Section 1983 if there is a direct causal
connection between the municipality policies in question and the constltutlonal
deprivation. (Muskogee City-Federal Jail, Oklahoma)

Davis v. Village of Calumet Park, 737 F.Supp. 1039 (N.D. Ill. 1990), reversed, 936 F.2d
971. A defendant brought a Section 1983 action alleging that village officials
unconstitutionally denied the defendant, while a pretrial detainee, access to adequate
medical care. After a trial by jury, the defendant was awarded $1 in compensatory
damages and $1,500 in punitive damages. The federal appeals court reversed the
decision, finding that an objectively reasonable officer would not have thought the injuries
were serious. (Village of Calumet Park, Illinois Jail)

Fruit v. Norris, 905 F.2d 1147 (8th Cir. 1990). Inmates brought a civil rights action
against prison officials asserting constitutional violations in relation to their being
disciplined for refusing to assist the prison maintenance supervisor in cleaning out the
wet-well portion of the prison’s raw sewage lift-pump station without protective clothing
and equipment. The U.S. District Court dismissed after presentation of the inmates’ case
and the inmates appealed. The appeals court found that the inmates established a prima
facie eighth amendment violation and the warden could be held liable for such a violation.

It was found by the court that the prison inmates are protected from punishment for
refusing to perform an unconstitutional assignment, as they are protected from having to
perform assignment. Certain acts or omissions are so dangerous in respect to health or
safety that the knowledge of risk on the part of the prison officials can be inferred, for the
purposes of the inmates’ eighth amendment claim. Irrespective of whether the officials
had actual or constructive knowledge of the presence of toxic or explosive gases in wet-
well, in view of the evidence presented regarding the danger of heat stroke, risk of
contracting a disease from contact with raw sewage, and general undesirability of being in
close proximity to humane waste; forcing inmates to work in shower of human excrement
without protective clothing and equipment would be inconsistent with any standard of
decency.

While supervisors are not liable under Section 1983 on a respondeat superior theory,
they can be liable for their personal involvement in a constitutional violation, or when
their corrective action amounts to deliberate indifference to or tacit authorization of
violative practices. While the deprivation of good-time credits claimed in a civil rights
action would have been properly brought in a habeas action, rather than a civil rights
action, the state waived the exhaustion requirement by failing to notify the district court
that inmates had not exhausted their claims in state court. (Tucker Maximum Security
Unit, Arkansas Dept. of Corr.)

Inmates of the Suffolk County Jail v. Kearney, 734 F.Supp. 561 (D. Mass. 1990). The
county sheriff filed a motion to modify a consent decree. The district court found that the

consent decree requiring the construction of a new jail with single occupancy cells would
not be modified to permit double occupancy in most of the cells, despite a U.S. Supreme
Court ruling upholding the practice of double-bunking, increases in the pretrial detainee
population, and a possibility that the release of some pretrial detainees would result if
double occupancy were not permitted. According to the court, for purposes of determining
whether to modify a consent decree, the party uncertain as to whether the law would
require results proposed to be included in a consent decree could have withheld the
consent, and appealed the decision of the district court if it held against that party.
(Suffolk County Jail, Massachusetts)
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Johnson v. Hardin County, Ky., 908 F.2d 1280 (6th Cir. 1990). A prisoner
brought a suit against an elected county jailer, his first assistant, and the
county, as well as other defendants, alleging a deliberate indifference to his
serious medical needs. The U.S. District Court entered a judgment on jury
verdicts of $15,000 against the county and $1,000 each against the jailer and his
first assistant and awarded the prisoner $20,173 in attorney fees and expenses, and the
defendants appealed. The court of appeals, reversing and remanding, found that a
reasonable jury could determine that jail officials were deliberately indifferent to the
prisoner’s serious medical needs. The county could not be held liable for the jailers’
actions, where there was no evidence indicating that the jailer was invested with the
authority to make all of the county’s medical policy decisions and there was no evidence
demonstrating that mistreatment had become custom in the jail tantamount to rule of law.
Remand was required on the award of attorneys fees in light of the reversal on the part of
the judgment in favor of the prisoner and the district court’s failure to explain a reason for
applying a multiplier.

The evidence was sufficient to support a jury determination that the jailer and the
officer who was his chief assistant were deliberately indifferent to the prisoner’s medical
needs, given the credible testimony that the prisoner was denied a prescribed pain relief
medication for leg problems and hairline fracture, denied access to the shower facilities,
denied crutches and denied additional bedding to elevate his legs, in spite of his repeated
requests and complaints made personally to jailers. The authorization given to an elected
jailer for the county detention center to make policy decisions on prisoner care did not
constitute policy decision of the state so as to render the county liable for the jailer’s
deliberate indifference to the prisoner’s serious medical needs. Recovery was not
permissible where evidence would not permit a conclusion that the elected jailer was
vested with the final authority to set medical treatment policies for the county’s prisoners.
The county could not be held liable for the jail officials’ deliberate indifference to the
prisoner’s serious medical needs based on the fact that the doctor visited the prison only
one day per week, where the prisoner showed no causal connection between the failure to
have a doctor on site and his injuries. The county jail prisoner did not produce enough
evidence to demonstrate that his mistreatment was emblematic of mistreatment which
had become a custom in the prison tantamount to rule of law, so as to hold the county
liable for the jailer’s deliberate indifference to his serious medical needs, even though
evidence did show that the prisoner was denied proper medical care during his more than
three-month recovery from a prison fall. The mistreatment of the prisoner alone was
insufficient to establish a custom of mistreatment.

Where the success in the prisoner’s civil rights claim was reduced on appeal, as a
result of the finding that the county could not be held liable for the jailers’ deliberate
indifference to the prisoner’s serious medical needs, a remand was required on the issue of
the application of the 1.5 multiplier to lodestar figure for the attorney fees, particularly in
light of the district court’s failure to explain the reasons for its enhancement of the case.
(Hardin County Detention Center, Kentucky)

Lewis v. Parish of Terrebonne, 894 F.2d 142 (5th Cir. 1990). The widow and
children of an inmate who committed suicide while placed in solitary
confinement brought a civil rights action against the warden of the jail, the
parish and other defendants. The U.S. District Court entered a judgment in
favor of the plaintiffs, but awarded only punitive damages, and both sides
appealed. The appeals court found that the finding that the warden had been deliberately
indifferent to the inmate’s serious medical needs was sufficiently supported by evidence.
The exclusion of evidence of the defendants’ liability insurance was not an abuse of
discretion, notwithstanding that the plaintiff’s had made a punitive damages claim; but
the action would be remanded to a district judge for determination as to damages suffered
by the inmate immediately prior to death. A punitive damages award was sufficiently
supported by evidence of the warden's callous indifference to the inmate’s serious medical
needs, in failing to deprive him of death dealing instrumentalities and placing him in
solitary confinement even though he knew or should have known of the inmate’s suicidal
tendencies. (Terrebonne Parish Jail, Houma, Louisiana)

Lyons v. Powell, 729 F.Supp. 1404 (D. N.H. 1990). A pretrial detainee, who had been ata
state prison and was transferred to a federal facility, filed a civil rights lawsuit
complaining that he was confined to a cell for 22-23 hours per day during a 27 day period
at the federal facility, during which time he was forced to sleep on a mattress on the floor.
The federal prison officials filed a motion, stating that they were entitled to qualified
immunity. The court denied the motion, noting that the defendants had a duty to check
on the institutions where federal pre-trial detainees were lodged and were also responsible
for any omissions they made in a supervisory capacity. (New Hampshire State Prison)

McDonald v. Armontrout, 908 F.2d 388 (8th Cir. 1990). An appeal was taken
from an order of the U.S. District Court modifying a consent decree entered in
an action concerning the conditions in the prison’s capital punishment unit. The appeals
court affirmed the decision, finding that the plan to move the prison’s capital punishment
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unit to a new facility was a change in circumstance that warranted modification of the
consent decree governing conditions at the old facility, and the modifications of the
consent decree satisfied constitutional requirements, although access to recreational
activities and telephones would be more restricted at the new facility for some inmates.
The new facility could accommodate a larger classification system, entitling inmates with
less restrictive classifications to more recreation time and other additional benefits.
(Missouri State Penitentiary)

McHenry v. Chadwick, 896 F.2d 184 (6th Cir. 1990). An inmate brought a
civil rights action against correctional officers alleging that they assaulted
him. The U.S. District Court entered a judgment in favor of the inmate, and
the correctional officers appealed. The appeals court affirmed the decision and
found that is was not necessary that the inmate suffer severe injury for the
correctional officers’ infliction of unnecessary and wanton pain on him to amount to an
eighth amendment violation. Evidence supported a claim that correctional officers
breached a duty to protect the inmate from other correctional officers’ assault. It was also
found that evidence that correctional officers did not conduct an investigation as to
allegations made by fellow inmates who "checked in" to protective custody allegedly to
avoid the plaintiff inmate was admissible in the inmate’s civil rights action against the
correctional officers claiming he was assaulted by police officers. The evidence was
relevant to the issue of whether the officers acted willfully and maliciously in their
treatment of the inmate which would have subjected them to liability for punitive
damages. (Brushy Mountain Penitentiary, Petros, Tennessee)

McKenzie v. Crotty, 738 F.Supp. 1287 (D.S.D. 1990). A former jail inmate

sued the sheriff and the county board under Section 1983, seeking damages

for treatment while he was in the county jail and requesting a class action
certification. The sheriff and board moved for a partial summary judgment, a
summary judgment and a judgment on the pleadings. The district court found
that the state statutes conferring immunity on public employees with respect

to jail conditions were preempted by Section 1983; an immunity claim was sufficiently
frivolous to warrant a holding of a hearing to determine whether sanctions should be
applied under Rule 11; and the former inmate was an adequate representative of the
class, for class action purposes, even though he had been released from jail one day after
the suit was instituted; sufficient guarantees that the suit would be properly prosecuted
were provided by the representative seeking monetary damages and from the experience
and competency of his trial counsel. (Lawrence County Jail, South Dakota)

Rocheleau v. Cumberland County Sheriff’s Department, 733 F.Supp. 140 (D. .
Me. 1990). An inmate brought a civil rights action against jail officials

alleging he sustained injuries while incarcerated at a county jail when he

tripped on an open floor drain, hit the jail wall, and broke his nose. The

court found that the plaintiff’s complaint alleged nothing more than mere negligence on
the part of the defendants. The plaintiff did not allege either a deliberate or conscious
indifference on the part of the jail officials. Rather, the uncontroverted facts demonstrate,
and the plaintiff conceded in his complaint, that immediately following the mishap, jail
officials rushed the plaintiff to the hospital for treatment and a few days later took him to
a specialist. The district court found that the complaint alleged nothing more than
negligence and failed to state a claim under Section 1983. (Cumberland County Jail,
Maine)

Scott v. Coughlin, 727 F.Supp. 806 (W.D.N.Y. 1990). An inmate filed a pro se
civil rights petition alleging that prison officials improperly confined him to
"keeplock" for a total of 14 days. On the inmate’s motion for summary

judgment on the issue of improper confinement, the district court found that the officials’
placement of an inmate in "keeplock" without issuing a misbehavior report or conducting a
disciplinary hearing violated the inmate’s due process rights, and the officials were not
entitled to qualified immunity for failure to file a misbehavior report at any point during
the inmate’s stay in keeplock, which clearly defied well-delineated boundaries of official
discretion. The inmate was inexcusably denied an opportunity to be heard for an
"indefinite period of time," particularly absent an allegation of any circumstances
justifying postponement. (Southport Correctional Facility and Elmira Correctional
Facility, New York)

Sellers v. U.S., 902 F.2d 598 (7th Cir. 1990). An inmate whose property had
been lost following confiscation during a prison lockdown brought a Bivens

action agamst the warden and three guards. The U.S. District Court entered
judgment in favor of the inmate pursuant to the Federal Tort Claims Act, after the Bivens
action had previously been dismissed agamst the individuals, and appeal was taken. The

- court of appeals, affirming in part, reversing and remanding in part, found that remand

was required to permit the district court to address the issue of the lost books, and the
marshals’ failure to take appropriate steps in attempting to obtain service upon the former
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guards and the warden constituted good cause why the service was not effectuated within
a 120-day period. The magistrate’s award to the inmate of $100 for an oil painting lost by
guards in the federal prison during the inmate’s incarceration was not improper; nothing
in record suggested that the painting had any market value, and although the inmate
attached a value of $200 to it, the magistrate was not required to accept it. A letter from
a prisoner-artist supporting the inmate’s valuation of the painting was inadmissible in the
inmate’s action brought pursuant to the Federal Tort Claims Act. The letter was hearsay
and speculative. (Federal Prison, Marion Illinois)

Shaw v. Allen, 771 F.Supp. 760 (S.D. W.Va. 1990). A class of inmates brought a petition
for contempt, alleging that prison officials were in contempt of previous orders requiring
that conditions of the county jail be in compliance with constitutional standards. The
district court found that the failure of officials to bring the conditions in the county jail up
to constitutional standards warranted appointment of a receiver to operate the jail.
According to the court, there was a dismal history of noncompliance and allowing
additional time for compliance would only likely result in additional injunctions or
contempt proceedings and would offer little hope of anything other than further
confrontations and delays. (McDowell County Jail, West Virginia)

Simpson v. Hines, 903 F.2d 400 (5th Cir. 1990). A prisoner’s survivors brought a Section
1983 action against police officers to recover for the death of a prisoner from alleged

use of excessive force and lack of medical care. The officers moved for summary judgment
on the basis of qualified immunity. The U.S. District Court denied the motion, and the
officers appealed. The court of appeals, affirming in part, reversing in part, and
dismissing in part, found that the officers who had entered the cell were not entitled to
qualified immunity.

The police officers were not entitled to qualified immunity in the 1983 action to
recover for the death of the prisoner from asphyxia after being searched and subdued,
even though no evidence indicated that each officer’s actions caused severe injuries. The
captain admitted placing the prisoner in a neck hold and exerting sufficient pressure to
subdue him, another officer sat on the prisoner, a tape recording allegedly indicated the
prisoner’s screams and repeated cries for mercy and contained statements from which the
trier-of-fact could infer malice, and the officers discussed beforehand how to handle the
situation and functioned as a unit once inside the cell. The officers knew that the
prisoner heavily exerted himself and was "strung out" on drugs, and the tape recording
indicated that the officers paid scant attention to the prisoner’s physical condition during
the approximately five minutes between the lapse into silence and the officers’ exit from
the cell. (Cleveland City Jail, Texas)

Tasker v. Moore, 738 F.Supp. 1005 (S.D. W.Va. 1990). Former inmates
brought a Section 1983 action against the former Commissioner of the
Department of Corrections, the former prison warden and the former Governor
of West Virginia, alleging that a violation of their civil rights occurred when
the Commissioner and the warden, upon orders of the Governor, refused to
release them, in violation of court orders that they be released to cure

- unconstitutional overcrowding. On a variety of motions by the defendants seeking relief

from the adverse jury verdict, the district court found that the Commissioner and the
warden were not entitled to qualified immunity. The Governor was bound to respect and
refrain from interfering with the implementation of orders requiring the release of
inmates and his willful interference and refusal to comply with orders rendered him liable
under Section 1983. The orders to release inmates did not violate the doctrine of
separation of powers and, under the eighth and fourteenth amendments, created a liberty
interest in inmates; but the punitive damage awards in the amount of $100,000 in favor of
each inmate against the Governor was excessive. According to the court, officials knew
that prisoners had been ordered released and that further incarceration was a violation of
clearly established constitutional rights. The Governor, having knowledge of the orders
requiring the release of inmates to cure the unconstitutional overcrowding, was bound to
respect and refrain from interfering with the implementation of those orders, even though
the Governor was not a party to the orders or underlying action, and the Governor’s
willful interference and refusal to comply with orders rendered him liable to inmates
under Section 1983. In ordering the Commissioner of the Department of Corrections and
the prison warden to refrain from releasing the inmates, the Governor was in violation of
the State court order requiring such release to cure the unconstitutional overcrowding,
acted with reckless indifference to federally protected rights of inmates who were to be
released, warranting the imposition of punitive damages in the inmates’ Section 1983
action. (Huttonsville Correctional Center, West Virginia)

Thompson v. Enomoto, 915 F.2d 1383 (9th Cir. 1990), cert. denied, 117 LE2 131. Death
row prisoners in a state prison sued prison officials, seeking enforcement of a consent
decree regarding their treatment. The U.S. District Court entered judgmentona
monitor’s report ordering prison officials to comply with terms of the consent decree and
also recommending that dangerous prisoners be denied certain privileges, and appeals
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were taken. The court of appeals found that a district court has the power to modify a
consent decree if experience with the administration of the decree shows a need for
modification in order to accomplish primary goals. The prison officials waived any right
they may have had to the claim that the district court lost juridication to modify the
consent decree covering treatment of prisoners in the state prison’s death row, as the
parties had continued to operate under the decree for several years without objection by
the officials. In addition, the prison officials waived a right to object that the consent
decree covering treatment of prisoners in the state prison’s death row applied only to
prisoners in a certain location and did not apply to those moved to a second location due
to overcrowding, as over a period of several years, the prison officials had acted as though
the decree applied to prisoners at all locations. It was also found that the trial court did
not abuse its discretion by granting modifications to the consent decree covering treatment
of the death row prisoners in the state prison, to take away from the prisoners deemed
dangerous yard equipment, cell equipment, personal property, canteen items, and access
to telephones. (California State Prison, San Quentin, California)

Toombs v. Bell, 915 F.2d 345 (8th Cir. 1990). An inmate at an Arkansas correctional
facility filed a pro se complaint, asserting a claim under a federal civil rights statute for
lack of medical treatment he received during his incarceration. The U.S. District Court
dismissed the complaint, and the inmate appealed. The court of appeals appointed counsel
and reversed and remanded with instructions to permit the inmate to amend the
pleadings and develop a claim. On remand, the district court directed a verdict for the
defendants on the civil rights claim, declined to instruct the jury on breach of contract
claim or on punitive damages, and granted summary judgment for a medical technician
notwithstanding the jury’s damages award against him, and the inmate appealed. The
court of appeals found that although the prison warden and state correctional officials
could not relieve themselves of the duty to provide adequate medical treatment to those in
custody by contracting the provision of inmate health care to a private organization, there
was no evidence of any Board of Corrections policy of deliberate indifference to the
inmate’s medical needs, and, thus, the effective directed verdict on the civil rights claims
in favor of those defendants was proper. In addition, the district court did not abuse its
discretion in excluding a report prepared by the Institute for Law and Policy Planning as
part of an audit conducted at the request of the Board of Corrections to evaluate the
private health care provider’s compliance with its contractual obligations regarding care of
inmates. Although those findings reflected a failure of performance, they did not tend to
show a policy of deliberate indifference to the serious medical needs of the plaintiff or
other inmates. However, a jury could award damages against the medical technician
employed by the private health care provider at the prison for negligent care of the
inmate, based on the inmate’s testimony that the technician failed to examine him
notwithstanding his complaints of pain, swelling and fever, and the jury could find the
technician’s contrary testimony incredible, in light of a supervisor’s report characterizing
the technician’s performance as "apathetic, lithesome, and lazy" and concluding that the
technician should be dismissed immediately. (Cummins Unit, Arkansas Dept. of Corr.)

Williams v. U.S., 747 F.Supp. 967 (S.D. N.Y. 1990). A former prisoner brought suit under
the Federal Tort Claims Act seeking damages for a below-the-knee amputation of his right
leg. The U.S. District Court found that the medical staff at the federal prison seriously
departed from and breached basic standards of care owed to the diabetic prisoner in the
diagnosis and treatment of a foot infection, which culminated in gangrene necessitating
the amputation. The medical staff failed to provide appropriate testing, clinical
examinations and diagnostic modalities consistent with a diabetic condition, failed to
provide the prisoner with proper treatment for a possible foot infection, and failed to
furnish a hospital with the prisoner’s medical chart or a summary thereof when the
prisoner had a spreading E. Coli infection and was transferred for intravenous antibiotic
therapy. The court also found that the fifty-two-year-old former prisoner was entitled to
an award of $500,000 for his pain and suffering. (Fed. Corr. Inst., Otisville, New York)

Williams v. White, 897 F.2d 942 (8th Cir. 1990). An inmate proceeding in

forma pauperis brought a pro se complaint against the prison superintendent
under Section 1983. The U.S. District Court dismissed, and the prisoner
appealed. The appeals court, vacating and remanding with instructions, found
that the inmate’s claim was not frivolous. The prisoner asserted he was

placed in solitary, punitive confinement for no articulated reason and without

a hearing and alleged that he was placed in a single cell with another

prisoner with no hot water and no ventilation or air from outside and that he was
required to use a mattress infested with bugs and insects. The prison superintendent can
be liable under Section 1983 for operating the prison with unsanitary and inhumane
conditions and can be directly liable if he fails to properly train, supervise or control
subordinates. Dismissals under the in forma pauperis statute on the ground of frivolity
are to be made early in the proceedings, before the service of the process on the defendant
and before burdening the defendant with the necessity of making a responsive answer
under Rules of Civil Procedure. (Missouri)
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Wright v. Jones, 907 F.2d 848 (8th Cir. 1990). Former inmates brought a

Section 1983 action against prison guards based on an assault by fellow

inmates. The U.S. District Court directed a verdict against one inmate but
awarded the other inmate actual and punitive damages, and the guards:
appealed. The appeals court, affirming the decision, found that the question

of whether prison guards knew of conditions making it highly foreseeable that
some inmates might be attacked by other inmates was for the jury, and punitive damages
could be awarded if the jury found that guards acted in reckless or callous disregard of, or
indifference to, the rights or safety of others. (Training Center for Men, Moberly,
Missouri)

1991

Al-Jundi v. Mancusi, 926 F.2d 235 (2nd Cir. 1991), cert. denied, 112 S.Ct. 182. Inmates
brought a civil rights action against prison officials based on their conduct in planning and
implementing the retaking of a prison and the treatment of inmates after the prison was
retaken. The U.S. District Court denied the motion for summary judgment on qualified
immunity grounds, and the prison officials appealed. The court of appeals found that the
officials were entitled to qualified immunity in connection with most claims based on the
planning and implementation of the plan to retake the prison, but the officials were not
entitled to qualified immunity in connection with the alleged deficiencies in medical
planning and their condoning of reprisals against the inmates after the prison was
retaken. (Attica Correctional Facility, New York)

Corrente v. State of R.I., Dept. of Corrections, 759 F.Supp. 73 (D.R.I. 1991). Correctional
officers brought a civil rights action against the Governor of Rhode Island, the Director of
the Department of Corrections, union officials and union members alleging that they were
harassed and subjected to threats after reporting an assault on an inmate by fellow
correctional officers and identifying the officers responsible for the assault. The
defendants moved to dismiss. The U.S. District Court found that the correctional officers
failed to state a Section 1983 cause of action against the Governor based on the alleged
harassment as the correctional officers’ assertion that the governor knew of and
acquiesced in the harassment was purely conclusory and failed to state exactly what was
reported to the governor and what he actually knew of the harassment. It was also found
that the correctional officers failed to state a cause of action for civil rights conspiracy
against union officials and members as the complaint did not contain any allegations that
the defendants were motivated by the intent to deprive the victims of equal protection of
the law or that the defendants conspired to injure the plaintiffs on account of their
attendance or testimony in the court. The correctional officers did, however, state a
Section 1983 cause of action against the Director of the Rhode Island Department of
Corrections by alleging that the Director not only knew of the harassment of the
correctional officers for their reporting the assault, but failed to act to cure the incidents of
harassment when he had an obligation to do so. (Rhode Island Adult Correctional
Institution)

Felix v. McCarthy, 939 F.2d 699 (9th Cir. 1991), cert. denied, 112 S.Ct. 1165. A prisoner
brought a civil rights action against guards, asserting use of excessive force. The U.S.
District Court denied the guards’ motion for summary judgment, and the guards appealed.
The court of appeals found that under the state of law in 1985, reasonable prison guards
should have been on notice that they would violate the prisoner’s constitutional rights by
throwing the prisoner across the hallway and against a wall, and by pushing the prisoner
without provocation. Therefore, although injuries inflicted were minor, the guards were
not entitled to qualified immunity. (San Quentin Prison, California)

Flechsig v. U.S., 786 F.Supp. 646 (E.D. Ky. 1991). An inmate brought an action against
the Federal Bureau of Prisons, alleging that she had been sexually assaulted by a
corrections officer in the course of being transported to a medical appointment. The
Bureau moved to dismiss. The district court granted the motion, finding that the federal
prison warden did not have reason to anticipate that the corrections officer would sexually
assault the inmate, thus, the warden did not breach a duty to keep the inmate from harm.
The assault did not occur during the course of search, seizure, or arrest, and the officer
was not acting within the scope of his employment when he committed the assault.
(Federal Correction Institution, Lexington, Kentucky)

Henderson v. DeRobertis, 940 F.2d 1055 (7th Cir. 1991), cert. denied, 112 S.Ct. 1578.
Inmates brought an action against prison officials alleging that their constitutional rights
were violated when they were subjected to freezing temperatures. Following a jury trial,
the U.S. District Court entered judgment in favor of officials notwithstanding the jury
verdict in favor of the inmates, on the basis of qualified immunity. Thereafter, two other
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inmates filed Section 1983 complaints based upon the same factual circumstances and
sought to certify as a class the prisoners confined during a four-day period when adequate
heat was not provided. The U.S. District Court dismissed the cases with prejudice, and on
consolidated appeal, the court of appeals found that even though the inmates were
subjected during a period of abnormally cold weather due to a malfunctioning heating
system, the inmates had a clearly established constitutional right, established in 1982, to
have adequate heat and shelter, and the prison officials were not entitled to qualified
immunity. (Stateville Correctional Center, Illinois)

Kroll v. St. Charles County, Mo., 766 F.Supp. 744 (E.D. Mo. 1991). On a motion to hold a
county in contempt of court for failing to comply with the provisions of a consent order, the
district court found that the county courthouse, government building and administration
building violated accessibility standards and federal handicapped laws. The buildings
lacked electronic doors, sufficient space to accommodate wheelchairs, and ramps or
elevators, If the county failed to fund improvements to bring the courthouse, government
building and administration building into compliance with accessibility standards and
federal handicapped laws, the court would consider an imposition of a property tax
increase of 25 cents per one hundred dollars of assessed valuation on all property located
in the county for a period of ten years. It might also enjoin a roll back of local taxes. (St.
Charles County, Missouri)

Lipinski v. Skinner, 781 F.Supp. 131 (N.D.N.Y. 1991). An arrestee brought an action
against law enforcement and prison officials alleging that they violated his constitutional
rights by disclosing his HIV-positive status to a newspaper. The arrestee sought to depose
the newspaper’s reporters and editors in order to learn the source of their information.
The newspaper moved to quash the depositions and to obtain a protective order. The
district court found that the editorial writer failed to demonstrate that the confidentiality
of his sources or information were jeopardized by the mere taking of his deposition and,
thus, was not entitled to absolute immunity under New York’s Shield Law. Under New
York law, journalists for the newspaper were entitled to qualified immunity from the
arrestee’s attempt to depose them. The journalists were responsible for articles which
appeared some time after the original article disclosing the HIV-positive status and, thus,
it was unlikely that the journalists possessed information regarding the initial disclosure.
The newspaper editors were not entitled to qualified immunity under New York law. The
reporter who had originally reported the story had told the arrestee that she was assigned
the story by one of her editors. Discovering who gave the reporter the lead and where
that individual acquired that information was critical to the arrestee’s claim that law
enforcement or prison officials released confidential medical information about him in
violation of his rights, and the information the arrestee sought was not obtainable from
other sources. The arrestee’s discovery, however, was limited to questions relative to the
initial disclosure of his HIV test results to the newspaper. (Broome County Jail, New
York)

Moore v. Morgan, 922 F.2d 1553 (11th Cir. 1991). A county jail inmate brought a civil
rights action against a county sheriff and county commissioners, challenging jail
conditions. After determining that the inmate proved conditions at the county jail violated
the Eighth Amendment due to overcrowding and lack of out-of-cell time, the magistrate
judge concluded that the sheriff and county commissioners were entitled to qualified
immunity. The U.S. District Court adopted the magistrate judge’s recommendation and
directed judgment against the inmate, who appealed. The court of appeals found that the
defense of qualified immunity was not available with respect to official capacity claims. In
addition, the county failed to satisfy its constitutional responsibility in maintaining the
county jail by its delay in rectifying jail overcrowding, and it was liable for compensatory
damages, despite voters’ overwhelming rejection of a proposal to levy a tax to build a new
jail. According to the court, the ways in which the commissioners actually obtained money
to finance necessary jail improvements, when put under the threat of litigation, provided
compelling evidence of fact that the commissioners could have taken steps to improve the
jail at a much earlier date. It was also found that the sheriff and county commissioners
waived qualified immunity as a defense to personal liability on the inmate’s
unconstitutional jail conditions claim, where the sheriff and commissioners never raised
this affirmative defense. The qualified immunity defense was not tried by implied consent
of parties where neither the issue, nor words, of qualified immunity was ever raised before
or during trial. Although the inmate filed a brief at the qualified immunity hearing, it
was unlikely that the inmate, acting without assistance of counsel, would object to the
court’s order to conduct a hearing, particularly when the magistrate judge was not
prompted by any motion of the defendants. (Chambers County Jail, Alabama)
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Picon v. Morris, 933 F.2d 660 (8th Cir. 1991). A prisoner sought relief from dismissal of a
consent decree so that he could file an action for civil contempt to enforce the decree
regarding the use of emergency segregation cells. The United States District Court denied
relief, and appeal was taken. The appeals court, reversing and remanding, found that the
prisoner was entitled to proceed with the action. The fact that the district court had found
compliance with the decree and entered a dismissal order did not justify the denial of the
prisoner’s motion for release. The compliance finding had been issued based on allegedly
erroneous statements by prison officials that the cells in which the prisoner was housed
had been abandoned. (Missouri Training Center for Men)

Roman v. Koehler, 775 F.Supp. 695 (S.D.N.Y. 1991). A prisoner brought a Section 1983
claim alleging that the commissioner of the department of corrections, a former warden,
unnamed corrections officers and the prison health service violated his Section 1983 right
by failing to provide medical treatment for an injury to his finger. The district court found
that the prisoner did not state a Section 1983 claim against the commissioner or warden
absent a showing that they were responsible for the conduct of the unnamed corrections
officers or the health service. In order to state a claim of inadequate medical care against
prison officials, a plaintiff must allege "that his access to physicians for necessary medical
care was unreasonably delayed or denied, or the prescribed medical treatment was not
administered." However, under Section 1983, liability can only be imposed on prison
officials who were directly and personally responsible for the alleged violation of civil
rights. (Rikers Island, New York)

Welch v. Spangler, 939 F.2d 570 (8th Cir. 1991). An inmate brought an action against
prison officials alleging that the search of his legal papers by prison officials violated a
policy governing such searches established in a consent decree in prior litigation. The
U.S. District Court ordered the officials to pay a $500 contempt fine to the court, $10 in
nominal damages to the inmate, and reasonable attorneys’ fees, and the officials appealed.
The court of appeals, affirming the decision, found that the prison officials’ search of the
inmate’s legal materials outside of his presence in violation of policy governing such
searches established in a consent decree promulgated in prior litigation was supported by
evidence, and the prison officials’ violation of the consent decree warranted a finding of
contempt. The search warranted a payment of a $500 contempt fine as the fine imposed
reflected concerns over future compliance, and not imposing a fine would be an invitation
to ignore dictates of the consent decree. It was also found that the district court could
properly assess nominal damages of $10 against prison officials for the search whether or
not there was proof of actual injury or damages; the award of the nominal damages to the
inmate personalized a remedy for the violation of the consent decree and substantially
ensured that the inmate’s legal papers would not be illegally interfered with in the future.
(Iowa State Penitentiary)

Wyatt By and Through Rawlins v. Horsely, 793 F.Supp. 1053 (M.D. Ala. 1991). A request
was filed for approval and entry of consent decrees in a class action arising out of health
care providers’ alleged failure to comply with certain minimum constitutional standards
for adequate care of the mentally ill. The district court found that it could not approve the
proposed consent decrees given the counsel’s apparent failure to solicit comments on, let
alone to obtain any backing for, the proposed changes in the court’s previous orders.
(Alabama Department of Mental Health and Mental Retardation)

1992

Berry v. City of Phillipsburg, Kan., 796 F.Supp. 1400 (D.Kan. 1992). An arrestee brought
an action against a police officer, the chief of police, and a city, alleging that excessive
force was used in effecting her arrest. On the defendants’ motions for partial summary
judgment, the district court found that evidence raised a triable issue of fact as to whether
the police officers used excessive force. Evidence indicated that the plaintiff was arrested
for littering, attempted to evade arrest by fleeing to her home, and that the officers broke
down the door to the arrestee’s home, tackled and choked her, and dragged her from her
home by handcuffs and her hair. In addition, the arrestee did not commit an offense of
obstructing legal process under Kansas law when she initially refused tickets given to her
by the first police officer, then threw them onto the ground, for the purposes of arrestee’s
claim that she was arrested without probable cause. There was evidence that the mayor
was aware that the city chief of police had a history of being unnecessarily rough with
persons he stopped, investigated or arrested. He communicated his knowledge to the city
counsel and recommended that the chief be fired. This was sufficient to raise a question
of fact regarding municipal liability for the police chief’s alleged use of excessive force
while effecting the arrest. (Phillipsburg Police Department, Kansas)
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Bogan v. Stroud, 958 F.2d 180 (7th Cir. 1992). A former inmate at a state prison filed an
action under 42 U.S.C.A. Section 1983 against correctional officers, alleging the officers
violated his rights under the Eighth and Fourteenth Amendments by using excessive force
against him. The U.S. District Court entered judgments for the inmate on jury verdicts,
awarding him punitive but not compensatory damages, and the officers appealed. The
appeals court affirmed finding that evidence supported the jury’s determination that
prison officers used excessive force against the inmate in violation of the Eighth
Amendment. Witnesses supported the inmate’s claim that he was repeatedly stabbed,
beaten and kicked after he had been disarmed and subdued. In addition, a physician
confirmed that the inmate sustained numerous stab wounds. Punitive damages awards of
$5,000 against one officer and $1,000 each against the other two officers were not
excessive. (Stateville Correctional Center, Illinois)

Diercks v. Durham, 959 F.2d 710 (8th Cir. 1992). An inmate brought a ¢ivil rights action
against a prison supervisor, claiming that the supervisor had violated his right to due
process by sitting in judgment on her own complaint in disciplinary proceedings against
the inmate. The U.S. District Court directed a verdict in favor of the inmate, and
subsequently denied the supervisor’s motion for judgment notwithstanding the verdict,
and the supervisor appealed. The court of appeals found that the supervisor was not
entitled to qualified immunity against the inmate’s civil rights claim because the law was
clearly established that any prison official actively involved in conducting an investigation
could not sit as a member of the disciplinary committee, and a reasonable prison official
would have known about the law. The supervisor was subject to liability under Section
1983 where, although a prison guard wrote the actual conduct violation report, the guard
did so at the express direction and insistence of the supervisor. (Algoa Corr. Center,
Missouri)

Elkin v. Fauver, 969 F.2d 48 (3rd Cir. 1992), cert. denied, 113 S.Ct. 473. A state prison
inmate brought a civil rights action against various prison officials concerning a
disciplinary proceeding. The U.S. District Court found the defendants in civil contempt
because the chain-of-custody form used in connection with the collection and testing of a
urine sample for drug use did not comply with previous district court orders. The
defendants appealed. The appeals court, reversing the decision, found that sanctions
selected by the district court upon finding the state prison officials in civil contempt--
vacating of all punishment imposed on the prisoner for illegal drug use in the prison and
expungement of his record--were not consistent with the sound exercise of discretion,
where the use of a wrong form was harmless in that it contained a complete record of the
chain of custody, so that use of the required form would not have changed the resuilt.
(New Jersey’'s Bayside State Prison)

Giroux v. Sherman, 807 F.Supp. 1182 (E.D. Pa. 1992). An inmate brought a Section 1983
action against eight corrections officers, claiming that, on four separate occasions, various
officers beat and tormented him without provocation. The district court found that the
inmate was entitled to compensatory damages of $10,000 from one officer who beat him
without provocation after refusing to allow the inmate into the prison kitchen to do his job.
The inmate subsequently underwent surgery to repair damage caused by repeated blows
to his kidneys. In addition, the inmate was entitled to compensatory damages of $10,000
and to an award of $10,000 in punitive damages from a second corrections officer who
forced the inmate, who had a medical history of heart trouble, to walk the long distance
from the prison infirmary to his cell, all the while jabbing and hitting the inmate in the
kidney area, despite the fact that the inmate had earlier been taken to the infirmary on a
stretcher complaining of severe chest pains. The inmate was also entitled to an award of
compensatory damages of $1,000 for pain, humiliation, and mental anguish from a third
corrections officer who, without provocation, stepped on the inmate’s sneaker and punched
him in the throat and head, although the attack did not result in any serious physical
injury. Finally, the inmate was entitled to damages of $5,000 from a fourth corrections
officer who wantonly and without provocation beat the inmate in the kidneys, causing
furthez)‘ injury. (Gatherford State Prison, Eastern Pennsylvania)

Prison

Gross v. Buescher, 791 F.Supp. 796 (E.D. Mo. 1992). An inmate brought a civil rights
action against corrections officials and state officials who moved for summary judgment.
The district court found that the inmate’s allegations that corrections officials and the
governor failed to submit or appropriate an adequate medical budget for the correctional
facility did not state a deliberate indifference claim under the Eighth Amendment.
(Missouri Eastern Correctional Center)
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Hardin v. Straub, 954 F.2d 1193 (6th Cir. 1992). An inmate sued a state prison official
under Section 1983 alleging that his assignment to administrative segregation without a
hearing in violation of a Michigan Administrative Code deprived him of due process. The
U.S. District Court dismissed the complaint, and the court of appeals affirmed. Upon
grant of certiorari, the United States Supreme Court reversed and remanded. On remand,
the court of appeals reversed and remanded. On remand, the district court denied, in
part, the official’s motion for summary judgment, and the prison official appealed. The
court of appeals found that the prison official was not personally involved in the initial
classification of the inmate to "top lock" upon arrival at the prison so as to make the
official liable for violation of the Fourteenth Amendment, but a genuine issue of material
fact existed as to whether the prison official’s personal involvement in the subsequent
classification decision was sufficient to create liability for violating the inmate’s due
process right. In addition, it was found that the prison official was not personally
involved in the treatment which the inmate received after his classification to
administrative segregation so as to make the prison official liable under Section 1983 for
violation of the inmate’s Fourteenth Amendment rights due, to the failure to provide
periodic review of the inmate status, but the official was not absolutely immune in the
action from personal liability under the Eleventh Amendment solely by virtue of the
official nature of his acts; the inmate was not required to prove that the official acted
outside the scope of his authority, but only that the official acted in his position as a state
official. (Michigan Department of Corrections Reception and Guidance Center, State
Prison of Southern Michigan in Jackson)

Henderson v. Lane, 979 F.2d 466 (7th Cir. 1992). An allegedly fractious inmate who had
been placed in a state’s "circuit rider" security program brought a Section 1983 action for
prison officials’ alleged violation of his civil rights. The U.S. District Court denied the
inmate’s request for preliminary injunctive relief and the defendants’ motion for partial
summary judgment on a qualified immunity claim, and both parties appealed. The
appeals court found that the inmate had "adequate remedy at law" for the alleged
restriction on his right of access to courts, and was not entitled to preliminary injunctive
relief, as claims could be pursued in the pending Section 1983 action. The prison officials
were entitled to qualified immunity for their alleged wrongful denial of the inmate’s civil
rights in placing him in the "circuit rider" security program that allegedly prevented him
from having more than one shower or more than one hour of exercise per week, as the
inmate’s alleged right to additional showers and exercise was not "clearly established" at
the time of the alleged violations. (Illinois Correctional System)

Hill v. Marshall, 962 F.2d 1209 (6th Cir, 1992), cert. denied, 113 S.Ct. 2992. An inmate
brought a civil rights action against prison officials. A U.S. District Court judgment in
favor of prison officials was reversed on appeal. On remand, the U.S. District Court
entered judgment on a jury verdict awarding actual damages, but ordered remittitur of the
entire punitive damages award, and appeals were taken. The court of appeals found that
evidence sustained a finding that a prison official had violated the inmate’s rights with
respect to prescription medication and the prison official could be liable for failure to
respond to the inmate’s medical needs on the basis of evidence that he personally ignored
the inmate’s complaint and referred the inmate’s complaints of not getting medication to
the head nurse whom he knew was wrongly altering and destroying some of the inmate’s
prescriptions. The award of $95,000 in compensatory damages to the inmate was not
excessive in view of evidence that the denial of medication resulted in increasing the risk
that he would develop active tuberculosis and evidence that he suffered a great deal of
anguish on that account. But, with regards to the ordered remittitur of the entire
punitive damages award, it was found that when a court sets aside the entire punitive
damages award, rather than merely the excessive portion, it had not granted a
"remittitur," but, rather, has granted a judgment notwithstanding the verdict, and the
jury’s determination to award the punitive damages in the inmate’s civil rights action was
supported by evidence of deliberate indifference to the inmate’s need for prescription
medication, with the result that there was a significant increase in the possibility that he
would develop active tuberculosis. (So. Ohio Corr. Fac.)

Jolivet v. Deland, 966 F.2d 573 (10th Cir. 1992). An inmate brought a civil rights action
against prison employees who were allegedly responsible for intercepting his personal
mail. The U.S. District Court awarded the inmate $250 against one employee, and the
inmate appealed. The court of appeals, affirming the decision, found that awarding the
inmate $250 in compensatory damages for emotional distress he suffered when a prison
employee copied love letters the inmate had written to another inmate’s ex-wife and
showed the copies to the other inmate was not an abuse of discretion in the inmate’s civil
rights action. Denying punitive damages was also not an abuse of discretion where the
employee thought his actions were permissible and stopped his actions after he was
informed they were unconstitutional. (Utah State Prison)
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McArdle v. Tronetti, 961 F.2d 1083 (3rd Cir. 1992). An inmate who had been sentenced
for disorderly conduct filed a civil rights action against a prison physician and a prison
counselor who diagnosed the inmate’s alleged psychiatric condition and instituted
involuntary commitment proceedings. The U.S. District Court found that the physician
and counselor were entitled to official immunity and granted a motion to dismiss, and
appeal was taken. The court of appeals found that the prison physician and prison
counselor were immune from the Section 1983 liability with respect to claims of false
diagnosis, false testimony and conspiracy, but were not immune from Section 1983
liability with respect to filing of the petition for involuntary commitment. The prison
counselor and prison physician were not protected by either witness or judicial immunity
with respect to allegations by the prisoner that they were responsible for filing a petition
for involuntary commitment which they knew contained lies. (Erie Co. Jail, Pennsylvania)

Munir v. Scott, 792 F.Supp. 1472 (E.D. Mich. 1992), reversed, 12 F.3d 213. Muslim
inmates brought a civil rights action against a prison official alleging violation of their
religious rights due to a total ban on prayer oils and incense. The district court held that
the total ban on prayer oils was unconstitutional. The prison official should have been
aware that religious oils used by the Muslims during prayer could be accommodated in
prison and that the total ban was contrary to the Department of Corrections policy, and he
thus was not entitled to qualified immunity. The appeals court reversed the lower court
decision. (Joseph Cotton Facility, Jackson, Michigan)

Murphy v. Dowd, 975 F.2d 435 (8th Cir. 1992), cert. denied, 113 S.Ct. 1310. A prison
inmate brought a Section 1983 action against a state prison official. The U.S. District
Court entered judgment for the official and the inmate appealed. The appeals court,
affirming the decision, found that the official was entitled to qualified immunity. There
was a split of authority among circuits about whether tobacco smoke exposure was cruel
and unusual punishment, and under those circumstances the official could not be deemed
to know he was violating the prisoner’s rights by exposing him to smoke. (Farmington
Correctional Center, Missouri)

Pletka v. Nix, 957 F.2d 1480 (8th Cir. 1992). An Iowa state prisoner who had been placed
in disciplinary confinement and then transferred to a Texas prison where he was released
into general population sued lowa prison officials upon his return, alleging that officials
violated his due process rights by returning him to disciplinary confinement without a new
hearing. The U.S. District Court denied a claim for damages. Upon rehearing en banc,
the court of appeals found that the Texas prison authorities’ release of the prisoner into
general population did not result in a complete exoneration of his disciplinary sentence,
and thus, the inmate’s due process rights were not violated. Neither the Interstate
Corrections Compact nor Iowa prison regulations confer liberty interest in prisoners who
have been released into general population. (Iowa State Penitentiary)

Stone v. City and County of San Francisco, 968 F.2d 850 (9th Cir. 1992), cert. denied, 113
S.Ct. 1050. In connection with a consent decree governing city jail population levels, the
United States District Court entered a contempt order, and appeal was taken. The
appeals court, affirming in part and vacating in part, found that the entry of the contempt
order was appropriate. However, the sheriff should not have been allowed to override
applicable state laws by conducting early release as state law override provisions were not
the least intrusive option on state government operation. The district court should have
waited to see whether the threat of sanctions would induce compliance or at least have
made a finding that other alternatives were inadequate. (San Francisco Jail, Hall of
Justice, California)

Taylor v. Foltz, 803 F.Supp. 1261 (E.D.Mich. 1992), affirmed, 14 F.3d 602. A state prison
inmate brought a civil rights action against a state prison warden, state prison assistant
resident unit manager, and members of a correctional facility security classification
committee. He alleged denial of an Eighth Amendment right to be free from cruel and
unusual punishment and Fifth and Fourteenth Amendment rights not to be subjected to
arbitrary and capricious decisions. The warden and committee members moved for
summary judgment. The district court found that a genuine issue of material fact existed
at to whether the warden’s operating procedure in reviewing and authorizing transfers of

. inmates was defective so as to create an unconstitutional condition under the Eighth

Amendment, precluding summary judgment for the warden on a qualified immunity basis.
The court also found that the classification committee members were entitled to qualified
immunity from the state prison inmate’s claim that because the inmate was mislabeled as
a homosexual, he was improperly classified, transferred, and denied a prison job. The
inmate had failed to show that the committee members’ conduct violated a right so clearly
established that any official in their position would have clearly understood that he should
refrain from such conduct. (State Prison of Southern Michigan)
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Zavaro v. Coughlin, 970 F.2d 1148 (2nd Cir. 1992). An inmate brought a Section 1983
action against a disciplinary hearing officer alleging violation of his due process rights.
The U.S. District Court granted summary judgment for the inmate, and the hearing officer
appealed. The appeals court, affirming the decision, found that the prison hearing
officer’s determination that the inmate participated in the riot and his consequent
punishment violated the inmate’s rights under the due process clause. Evidence only
showed that the inmate was observed in the large mess hall where the riot occurred.
There was nothing to point to the inmate as a participant or to call into question his
assertion that he remained at his table without throwing anything or assaulting anybody
or even rising from his chair until ordered to lie down on the floor. Additionally, the
hearing officer was not entitled to qualified immunity from liability as there was not
reliable evidence of the inmate’s guilt. The inmate’s right not to be adjudicated guilty
without some evidence to support the finding was clearly established when the hearing
occurred. (Great Meadows Prison, New York)

1993

Abdul-Akbar v. Watson, 4 F.3d 195 (3rd Cir. 1993). A prisoner brought a Section 1983
action challenging the constitutional adequacy of legal services provided to inmates in a
maximum security unit. The United States District Court found in favor of the prisoner
and appeals were taken. The appeals court, vacating and remanding, found that the
prison officials were entitled to qualified immunity from liability for the alleged denial of
court access for the prisoner who was not allowed to use the main law library. The
prisoner was provided with a satellite law library, a paging system to obtain photocopies
of materials at the main law library, and varying degrees of assistance by paralegals and
an attorney. The constitutional standard was inexplicitly defined, and reasonable officials
could conclude that their conduct was not unlawful. (Maximum Securlty Unit, Delaware
Correctional Center)

Camps v. City of Warner Robins, 822 F.Supp. 724 (M.D. Ga. 1993). The administrators of
an arrestee’s estate brought a civil rights action against city, county, and various law
enforcement officers, alleging they were deliberately indifferent to the psychological needs
of the arrestee, who lapsed into a coma after a suicide attempt and died approximately one
year later. On motions for summary judgment, the district court found that the decision of
a municipal holding facility supervisor to transport the arrestee to a county jail rather
than the hospital or a psychiatric facility was, at most, negligent, rather than deliberately
indifferent to the arrestee’s serious psychological needs. Although the supervisor was
aware that the arrestee had attempted suicide while at the detention facility, the
supervisor directed officers who transferred the arrestee to inform jail officials that the
arrestee was acting suicidal. Triable issues existed regarding whether deputies and a
supervising officer at the county jail were aware that the arrestee was suicidal but were
deliberately indifferent to his psychological needs. However, absent any allegation that
the sheriff was personally involved in any way with the arrestee’s suicide attempt while in
custody at the county jail, or that any failure to train by the sheriff caused this injury, the
sheriff was not subject to supervisory liability. The administrators of the arrestee’s estate
failed to create a genuine issue of material fact that the county jail’s suicide prevention
policy was inadequate, as would preclude summary judgment for the county of the civil
rights municipal liability claim, where the administrators made only general allegations
that policies regarding suicide prevention were grossly inadequate, and otherwise charged
violations of county policy. (Houston County Jail, Georgia)

Canell v. Beyers, 840 F.Supp. 1378 (D.Or. 1993). A prison inmate brought a suit against
prison officials and a county, challenging body cavity searches allegedly conducted in full
view of clerical workers, other inmates, or other bystanders. On a defense motion to
dismiss for summary judgment on grounds of qualified immunity, the district court found
that the prison officials were not entitled to qualified immunity from civil rights liability
even if such viewings by clerical workers, other inmates, and other bystanders were
inadvertent. There was evidence that screening was not always in place. The county,
which jointly operated the prison facility, which assisted in its design and construction,
and which had considerable input in its procedures and duty to implement its policies,
was a proper defendant. (Oregon Department of Corrections Intake Center)

Chapman v. Nichols, 989 F.2d 393 (10th Cir. 1993). Detainees brought a civil rights
action against a sheriff to recover damages after they were subjected to strip searches at a
jail following arrest. The U.S. District Court denied the sheriff’s motion for summary
judgment on grounds of qualified immunity, and the sheriff appealed. The appeals court,
affirming and remanding, found that it was clearly established law in late 1991 and early
1992 when the arrests took place, that a blanket policy of strip searches for detainees was
unconstitutional, so that the sheriff was not entitled to qualified immunity. (Creek
County Jail, Sapulpa, Oklahoma)
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Choate v. Lockhart, 7 F.3d 1370 (8th Cir. 1993). An inmate who fell off a roof while
working on a construction crew on a state-owned residence sued the supervising prison
officials and the director of the Department of Corrections. The U.S. District Court found
the prison officials liable and awarded the inmate damages for pain and suffering. The
inmate appealed the denial of punitive and other compensatory damages, and the prison
officials cross-appealed on the finding of liability. The appeals court, reversing and
dismissing, found that the immediate supervisors’ conduct did not rise to a level of
deliberate indifference in violation of the Eighth Amendment. The supervisors had no
knowledge of the inmate’s physical limitations. In addition, the supervisors did not choose
which inmates would work on a project, and they had no duty to check the medical records
of crew members assigned to them in determining whether they could do the work
assigned. The appeals court also ruled that the Director of the Department of Corrections
was not liable to the inmate. The director could not have known about the inmate’s
suffering on the job, had no duty to check the inmate’s medical records, and had no
relevant connection with the project at all. The overall supervisor of the construction
projects on which inmates were working was not deliberately indifferent to the inmate
who had a pre-existing knee injury. The inmate never complained to the overall
supervisor about anything. In addition, the supervisor visited the worksite only
periodically and there was nothing suggesting that the supervisor should have known
about the severity of the inmate’s knee injury or his attempts to be taken off of the crew.
The supervisor did not assign the inmate to duty and did not have a duty to check the
inmate’s medical history. (Arkansas Department of Corrections)

Fortner v. Thomas, 983 F.2d 1024 (11th Cir. 1993). Inmates brought a Section 1983 action
against prison officials alleging violations of their constitutional right to privacy. The
United States District Court denied an amendment to the complaint to add disciplinary
officers as additional defendants, dismissed the due process claims, and dismissed the
complaint on the ground of qualified immunity. The inmates appealed. The appeals
court, affirming in part, reversing in part and remanding, found that the inmates have a
constitutional right to bodily privacy. However, the inmates’ constitutional right to bodily
privacy was not clearly established at the time female correctional officers viewed inmates
while they were nude and, thus, the correctional officials were entitled to qualified
immunity from civil damages liability. (Georgia State Prison)

Hemphill v. Kincheloe, 987 F.2d 589 (9th Cir. 1993). A state inmate brought an action
against prison officials challenging a policy of subjecting all prisoners transferred to a
secure area to an involuntary digital rectal probe for possible contraband without a
showing of probable cause. The U.S. District Court denied the officials qualified immunity
and denied their motion for judgment notwithstanding the verdict, and the officials
appealed. The appeals court, reversing the decision, found that state prison officials were
entitled to qualified immunity from liability in the Section 1983 action based on their
implementation of the policy. Reasonable officials could have believed that their conduct
was lawful at the time given that such a policy was permissible and sanctioned by federal
regulations, and officials testified that they had researched the legality of the searches
before implementing the policy. (Washington State Penitentiary)

Herman v. Clearfield County, PA, 836 F.Supp. 1178 (W.D. Pa, 1993). The estate of a
pretrial detainee who committed suicide while detained brought a Section 1983 civil rights
claim alleging that jail officials failed to identify and treat the decedent’s obvious suicidal
intent and that the county consciously followed a policy or custom of failing to train jail
employees. The county and its officials moved for summary judgment. The district court
found that the jail officials were adequately trained in suicide prevention. Claims of
inadequate training are not enough to establish liability. The plaintiff must identify
specific training that the municipality did not give, explain how lack of that training
actually caused the ultimate injury, and show that alleged failure to train was part of
official municipal policy of deliberate indifference. The plaintiff must present evidence
that the alleged indifference was a conscious choice that resulted either from a decision
officially adopted and promulgated or from a permanent and well settled practice. The
county’s alleged failure to train jail personnel to recognize and respond to the suicidal
tendencies of pretrial detainees did not support the Section 1983 civil rights claim by the
detainee’s estate. The jail did not have a history of numerous suicides and suicide
attempts. In addition, the county employed a suicide prevention program for screening
detainees. Also, the jail correction officials did receive training regarding detention of
suicidal detainees and appropriate responses. (Clearfield County Prison, Pennsylvania)

Inmates of Suffolk County Jail v. Rufo, 12 F.3d 286 (1st Cir. 1993). The Commissioner of
Corrections moved to vacate a consent decree between a county sheriff, the Commissioner,
and inmates of the county jail after the county sheriff moved to modify the decree to allow
double-bunking of pretrial detainees. The U.S. District Court denied the motion and the
Commissioner appealed. The appeals court, affirming the decision, found that the
Commissioner was not entitled to have the decree vacated in the absence of adequate
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record and in light of the prospect of further proceedings. The approach proposed by the
Commissioner for vacating the consent decree gave insufficient weight to the problem of
recurrence of the constitutional violations. The court could not assume that double-celling
of inmates, contemplated by the county sheriff in the foreseeable future, was clearly
constitutional. (Suffolk County Jail, Massachusetts)

Johnson v. Robinson, 987 F.2d 1043 (4th Cir. 1993). Prisoners brought a class action
challenging conditions of confinement at Maryland correctional facilities. Upon motion of
prisoners, the United States District Court converted a timetable into a court order, and
the prison officials appealed. The court of appeals, reversed and remanded with
instructions. It found that the district court exceeded its authority when it adopted the
order specifying a timetable in which Maryland prison officials had to make 83
improvements at prison facilities. The parties never formally agreed upon duties specified
in the timetable, which added substantially to those accepted by prison officials in the
original consent decree. (Maryland House of Corrections and Maryland Correctional
Institution in Hagerstown)

Jones v. Thompson, 818 F.Supp. 1263 (S.D. Ind. 1993). A pretrial detainee filed a Section
1983 civil rights action arising from the use of three-way restraints on the detainee
following his suicide attempt. The district court found that the extended use of three-way
restraints on the detainee, coupled with the absence of medical review or treatment and
the denial of even basic amenities such as personal hygiene and toilet usage constituted
deprivation of his due process rights. Various officers at the jail were found liable for
$5,000 compensatory damages in their individual capacities. In addition, an officer
responsible for management of the jail was liable for $2,000 punitive damages in her
individual capacity and the county was liable for $5,000 compensatory damages. (Madison
County Jail, Indiana)

Leeks v. Cunningham, 997 F.2d 1330 (11th Cir. 1993), cert. denied, 114 S.Ct. 609. A
pretrial detainee brought action under Section 1983 for a jail physician’s alleged violation
of his constitutional rights in subjecting him to antipsychotic medication against his will.
The U.S. District Court denied the physician’s motion for summary judgment, and he
appealed. The appeals court, reversing and remanding, found that the pretrial detainee’s
right to refuse administration of an antipsychotic drug was not "clearly established" at the
time of the alleged constitutional violation, so that the physician was entltled to qualified
immunity for his acts. (Lake County Jail, Tavares, Florida)

Martin v. Ezeagu, 816 F.Supp. 20 (D.D.C. 1993). An inmate brought a Section 1983 action
against a chief librarian and prison supervisors allegedly responsible for providing inmates
with adequate access to library facilities. The librarian and supervisors moved to dismiss.
The district court found that the inmate’s complaint that alleged an ongoing pattern, and
not an isolated episode of interference with his right of access to the prison law library
and which specifically stated how litigation he was pursuing was hampered and delayed
by actions of the chief librarian was sufficient to survive a Rule 12(b)(6) motion. The
complaint stated that the inmate was prevented from filing a sentencing memorandum, a
motion for a new trial and a motion to dismiss the indictment before his sentencing
hearing due to alleged actions by the chief librarian. Furthermore, the prison supervisors
who were allegedly responsible for providing the inmates with adequate access to the
library facility were not entitled to qualified immunity in the Section 1983 action as the
complaint posited "acquiescence" on the part of the supervisors that encouraged the chief
librarian’s conduct of harassing the inmate and of arbitrarily excluding him from the
library. These allegations, coupled with specific allegations revealing the supervisors’
knowledge and inaction, were adequate to support a claim of deliberate or reckless
indifference to foreseeable disruptive effect. The inmate’s complaint, including racial
epithets and profanity allegedly directed at the inmate, and implicating a constitutional
right of meaningful access to courts stated a claim for intentional infliction of emotional
distress. (Occoquan Facility, Lorton, District of Columbia)

Nelson v. Overberg, 999 F.2d 162 (6th Cir. 1993). A prison inmate who had been beaten
by fellow prisoners brought a civil rights suit against a prison official. The official’s
motion for summary judgment was denied by the U.S. District Court and the official
appealed. The appeals court, affirming the decision, found that two letters by the prison
inmate indicating that he had enemies at the prison where he was being placed, and that
he would like to be transferred, would have alerted a reasonable prison official that more
action needed to be taken to protect the inmate; therefore, the official was not protected by
qualified immunity. In addition, genuine issues of fact existed as to whether the prison
official knew of the threat to the inmate by fellow prisoners yet disregarded it, despite the
availability of relatively effortless ways of addressing the threat, and whether that
conduct amounted to a conscious lack of concern or aloofness, precluding summary
judgment. (Ohio Department of Rehabilitation and Corrections)
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Quinn v. Nix, 983 F.2d 115 (8th Cir. 1993). Inmates with shag haircuts sued prison
officials for civil rights violations arising out of an order directing the inmates to cut their
hair. The U.S. District Court entered judgment for the inmates, and the prison officials
appealed. The appeals court, affirming the decision, found that the prison officials
violated the inmate’s civil rights by ordering them to cut their hair. Although the officials
had a legitimate penological interest in curbing gang activity, the district court’s
determination that the proffered explanation that the hairstyle at issue was gang-related
was pretextual was not clearly erroneous, where officials never told the inmates why their
hairstyle was considered extreme and officials did not receive a memo depicting gang-
related hairstyles until after they ordered the inmates to get haircuts. In addition, the
prison officials were not entitled to qualified immunity for violating the prisoners’ civil
rights, where the district court found that the officials did not act out of legitimate
penological concerns. (Iowa State Penitentiary)

Sandoval v. U.S., 980 F.2d 1057 (5th Cir. 1993). An inmate who was injured in a beating
administered by another inmate brought an action against the United States under the
Federal Tort Claims Act (FTCA). The U.S. District Court dismissed the action and the
inmate appealed. The court of appeals, vacating and remanding, found that the inmate’s
allegation that he was injured because of negligence of the United States Marshal in
placing him in a facility for temporary housing of federal prisoners operated by a
government contractor, where he was exposed to improper conduct of guards and other
prisoners, was sufficient to state a nonfrivolous claim against the United States under
FTCA. (Central Texas Violators Facility)

Searer v. Wells, 837 F.Supp. 1198 (M.D. Fla. 1993). An arrestee brought an action against
a county sheriff in his official capacity and deputies in their individual capacities alleging
use of excessive force. The district court found that the arrestee’s allegations that the
county sheriff, in his official capacity, failed to investigate the alleged use of excessive
force by deputies and failed to discipline the deputies were sufficient to state a Section
1983 action against the county. The arrestee also stated a cause of action against
deputies under Florida statutes allowing an officer to be held personally liable in an
action for injury or damage resulting from an act undertaken in the scope of employment
if undertaken in bad faith, with malicious purpose, or in a manner exhibiting wanton and
willful disregard of human rights, safety or property. According to the court, the sheriff
had immunity from liability in the action against him in his official capacity. (Manatee
County Jail, Florida)

Severino v. Negron, 996 F.2d 1439 (2nd Cir. 1993). An imprisoned resident alien brought
a civil rights action against state correctional officials, alleging that revocation of his
participation in a work release program following the issuance of an immigration warrant
violated due process. The U.S. District Court dismissed the complaint and the alien
appealed. The appeals court, affirming the decision, found that officials were entitled to
qualified immunity. While it was clear that a liberty interest existed in the work release
program, the boundaries of that interest were not drawn with such clarity that officials
could know precisely what was required to remove an alien from the program. (New York
Department of Correctional Services)

Sheehan v. U.S., 822 F.Supp. 13 (D.D.C. 1993). An arrestee brought a tort claim suit
against the United States to recover for injuries caused by a fall while in custody. The
district court found that the doctrine of res ipsa loquitur supported a finding of liability of
the United States for the handcuffed arrestee’s fall at the top of a ramp. The arrestee
would not have fallen was it not for police officers’ negligence, and the arrestee could not
have been responsible since she was handcuffed and had been drinking. The arrestee was
entitled to $5,000 for emotional distress and pain and suffering and to $10,000 for
apparently slight impairment of vision in one eye, scars on her face, and temporary
aggravation of prior symptoms of memory loss, inability to concentrate, severe headaches,
amnesia, fatigue, lack of stamina, and impaired mobility. (United States Capitol Police
Headquarters, Washington D.C.)

Valencia v. Wiggins, 981 F.2d 1440 (5th Cir. 1993), cert. denied, 113 S.Ct. 2998. A pretrial
detainee brought a civil rights action against a jail official, alleging that the official used
excessive force against him during a jail disturbance. The U.S. District Court entered
judgment in favor of the detainee, and the official appealed. The appeals court, affirming
the decision, found that the substantive due process standard, rather than the Fourth
Amendment excessive force standard, applied to the pretrial detainee’s excessive force
case, where the alleged use of excessive force occurred three weeks after the initial arrest.
The court also found that the jail official’s use of a choke hold and other force to subdue
the nonresisting pretrial detainee during the jail disturbance was a malicious and sadistic
use of force to cause harm, rather than a good-faith effort to maintain or restore security,
violating due process. The use of force rendered the detainee temporarily unconscious.
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The officer then struck the detainee while the detainee was handcuffed, kneeling, and
nonresisting. The court found that the jail official’s use of force was not objectively
reasonable, so that the official was not entitled to qualified immunity in the detainee’s
civil rights action, where the detainee suffered severe injuries as a result. The detainee
was awarded damages in the amount of $2,500 from the jail official, and was also granted
approximately $27,600 in attorneys’ fees and costs. (Brewster County Jail, Texas)

Walters v. Grossheim, 990 F.2d 381 (8th Cir. 1993). A prison inmate brought a civil rights
suit against prison officials, alleging that the officials’ failure to comply with a judgment
requiring the inmate to be returned to a less restrictive environment constituted a
violation of his rights. The U.S. District Court awarded the inmate compensatory
damages of $4 per day for the time the inmate spent in Level III custody after the entry of
the state court judgment and before he was restored to Level IV, for a total of $276 in
damages; the parties cross appealed. The court of appeals, affirming the decision, found
that the prison officials did not have qualified immunity for their failure to comply with
the judgment ordering them to return the inmate to a less restrictive environment,
regardless of whether the officials disagreed with the order and thought it lacked proper
legal foundation. The judgment could serve as a basis for the inmate’s constitutionally
protected liberty interests, thus the prison officials violated the inmate’s due process rights
when they failed to carry out the state court judgment. The prison inmate, who was the
prevailing party, was entitled to an allowance of costs although he had not requested them
in the trial court. (Iowa)

Weeks v. Chaboudy, 984 F.2d 185 (6th Cir. 1993). A paralyzed prisoner brought a Section
1983 civil rights suit against a prison medical director alleging that refusal to prescribe a
wheelchair was deliberately indifferent to the prisoner’s serious medical needs. The U.S.
District Court granted the prisoner’s motion for summary judgment on liability,
determined damages to be $50,000, and ordered the prison medical director to pay $5,000.
The prisoner appealed. The appeals court, affirming in part, reversing in part and
remanding, found that the prison doctor’s deliberate indifference to the serious medical
needs of the paralyzed prisoner was established where the doctor knew of the prisoner’s
paraplegia. The court found that the prison doctor’s liability to the prisoner could not be
apportioned, although security personnel and other unnamed parties may have also been
liable for damages; the liability of other persons did not diminish the doctor’s liability.
(Southern Ohio Correctional Facility)

1994

Barrett v. U.S., 845 F.Supp. 774 (D.Kan. 1994). An inmate’s mother brought a Federal
Tort Claims Act (FT'CA) action against prison officials after the inmate was fatally stabbed
at the federal penitentiary. The district court found that the failure of the prison officials
to investigate a death threat against the inmate made by a religious group or to segregate
the inmate from other prisoners was not the proximate cause of the inmate’s stabbing
death. The inmate’s death was a result of a personal conflict with another inmate who
was not a member of the religious group. In addition, the prison officials had no
knowledge of that conflict and could not have been aware of that conflict even with
reasonable diligence. (United States Penitentiary, Leavenworth, Kansas)

Brown v. Thompson, 868 F.Supp. 326 (S.D.Ga. 1994). An inmate brought a Section 1983
action against a warden and prison medical staff for deliberate indifference to his medical
needs. On the defendants’ motions for summary judgment, the district court found that
the prison warden was not liable for the allegedly poor medical treatment the inmate
received. There was no evidence that the warden condoned or directly participated in the
allegedly unconstitutional treatment. In addition, the inmate’s claim against medical staff
for failing to provide a wheelchair was barred by their qualified immunity. (Coastal
Correctional Institute, Georgia)

Conner v. Donnelly, 42 F.3d 220 (4th Cir. 1994). A prison inmate brought a Section 1983
action against a private physician who treated him on the referral of a prison physician,
alleging that the private physician was deliberately indifferent to the inmate’s serious
medical needs in violation of the Eighth Amendment. The U.S. District Court granted
summary judgment for the private physician, concluding that he did not act "under color
of state law." The inmate appealed. The appeals court, reversing and remanding, found
that a physician who treats a prisoner acts "under color of state law" for purpose of
Section 1983, even in the absence of a contractual relationship between the prison and the
physician, because the state has incarcerated the prisoner and denied him the possibility
of obtaining adequate medical care on his own. The outside physician had no obligation to
accept the prisoner as a patient, and provided treatment at a private facility using his own
equipment. The physician acted "under color of state law" for purposes of Section 1983,
because he assumed his state’s constitutional obligation to provide medical care to the
prisoner. (Bland Correctional Center, Virginia)
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Cooper v. Noble, 33 F.3d 540 (5th Cir. 1994), modified, 41 F.3d 212. County jail inmates
brought a class action against county officials challenging jail conditions. Following the
entry of a final consent judgment governing jail conditions, the officials moved for relief
from the consent judgment. The inmates requested that officials be held in contempt for
violations of the consent judgment. The U.S. District Court denied the motion for relief
and held the officials in contempt. The officials appealed. The appeals court, affirming
the decision, found that the officials failed to demonstrate that changes in factual
conditions compelled the magistrate judge to grant their motion for relief from the final
consent judgment governing jail conditions. Despite contentions that the new jail housed
more prisoners than the old jail, and received prisoners from different governmental
agencies with diverse criminal records, and was subject to inspections by governmental
agencies, the officials did not adequately explain how increased inspections and changes
in the number and diversity of inmates affected the workability of the final judgment,
compliance with the judgment, or enforcement of the judgment. The court found that the
officials failed to demonstrate that changes in the factual conditions compelled the
magistrate judge to grant their motion for relief. Also, the magistrate judge’s finding that
county officials were in contempt for failure to comply with the final consent judgment
governing jail conditions was neither clearly erroneous nor an abuse of his discretion,
where the officials asserted only substantial compliance with the judgment, admitting to
noncompliance in some areas. (Madison County Jail, Mississippi)

Culver By and Through Bell v. Fowler, 862 F.Supp. 369 (M.D.Ga. 1994). A former
detainee brought a Section 1983 action against police officers, a police chief, and a city,
alleging they violated his Eighth Amendment rights. After granting summary judgment to
the city and police chief, the district court found that a police officer who was attempting
to control the heavily intoxicated, middle aged, mentally retarded male detainee violated
the detainee’s Eighth Amendment rights by kneeing him twice in the groin. The court
ruled that the use of force was of the sort repugnant to the conscience of mankind, and the
force was used not in a good faith effort to maintain discipline, but to maliciously and
sadistically cause the detainee harm. Punitive damages in the amount of $25,000 were
awarded against the police officer as the officer acted with malicious intent to harm the
detainee and kneeing him in the groin represented a barbaric and cruel means of control.
The detainee was also entitled to $25,000 in compensatory damages and special damages
for reimbursement of medical costs in the amount of $6,012. Another officer, who did not
physically assault the detainee in any manner except to slap his hand away during an
attempt to control the detainee, did not violate the detainee’s Eighth Amendment rights.
(Sparta Police Department, Georgia)

Davis v. Moss, 841 F.Supp. 1193 (M.D.Ga. 1994). A former inmate brought a Section 1983
action against correctional officers alleging cruel and unusual punishment in violation of
the Eighth Amendment in connection with defendants’ treatment during a riot. The
district court found that the former inmate was not entitled to recover for lost earning
capacity in connection with violation of his Eighth Amendment rights by a correctional
officer who shoved the inmate down a fire escape during the riot. Such an award would
have been speculative in light of the inmate’s meager past work history. The inmate had
worked only sporadically at farm jobs and, after being paroled, had failed to go to either
the unemployment office or the department of vocational rehabilitation. The inmate was
entitled to a damage award of $10,000 for pain and suffering as the fall down the stairs
permanently damaged two discs in the inmate’s lower back, causing him to undergo
surgery. In addition, the inmate was entitled to $25,000 in punitive damages. The
imposition of punitive damages was necessary to deter the officer and other correctional
officers from using unnecessary and malicious force against inmates. (Rivers Correctional
Institution, Hardwick, Georgia)

Farmer v. Brennan, 114 S.Ct. 1970 (1994). A prisoner who was transsexual brought a
Bivens suit against prison officials, claiming that officials showed "deliberate indifference"
by placing the prisoner in the general prison population, thus failing to keep him from
harm allegedly inflicted by other inmates. The U.S. District Court entered judgment for
the officials and the inmate appealed. The appeals court affirmed and certiorari was
granted. The Supreme Court, vacating and remanding, found that prison officials may be
held liable under the Eighth Amendment for denying humane conditions of confinement
only if they know that inmates face a substantial risk of serious harm and disregard that
risk by failing to take reasonable measures to abate it. Remand would be required to
determine whether prison officials would have liability, under the above standards, for not
preventing harm allegedly occurring in this case. (Federal Correctional Institute, Oxford,
Wisconsin and United States Penitentiary, Terre Haute, Indiana)

Gibeau v. Nellis, 18 F.3d 107 (2nd Cir. 1994). An incarcerated criminal contemnor

brought a Section 1983 action against a jail officer, alleging excessive use of force. The
U.S. District Court entered judgment on a jury verdict finding that the officer had used
excessive force, but awarded no damages, and the inmate appealed. The appeals court
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found that whether the contemnor suffered even a minor compensable injury proximately
caused by the officer’s use of excessive force, so as to mandate an award of compensatory
damages, was a question for the jury. The district court should have instructed the jury
that it was required to award nominal damages if it found that the plaintiff’s Eighth
Amendment rights were violated, and the court should have provided a corresponding
verdict form. (Oswego County Jail, New York)

Gilbert v. Selsky, 867 F.Supp. 159 (S.D.N.Y. 1994). An inmate brought a Section 1983
action, alleging that a prison disciplinary hearing had been conducted in violation of his
due process rights. The district court found that the judgment that the inmate had
committed theft was not supported by the requisite "some evidence." Given the evidence
that others, but not the inmate, had access to the area during the relevant time, an
informant’s accusation was hearsay that could not constitute "some evidence" absent an
objective foundation establishing reliability. In addition, the refusal to call relevant
witnesses requested by the inmate deprived the inmate of due process. There was no
showing that witnesses’ testimony would have been unduly hazardous to institutional
safety or correctional goals. Supervisory prison officials were personally involved with the
violations of the inmate’s constitutional rights at the disciplinary hearing and could be
held liable under Section 1983. They failed to remedy violations on administrative appeal
and failed to train the hearing officer. (Eastern Correctional Facility, New York)

Harrelson v. Elmore County, Ala., 859 F.Supp. 1465 (M.D. Ala. 1994). A paraplegic
inmate brought an action against a city and county, alleging a violation of the Americans
With Disabilities Act (ADA), Section 1983, constitutional rights, and a consent decree, and
seeking compensatory and punitive damages, costs, and attorney fees. The defendants
moved to dismiss the punitive damages claims. The district court found that cities and
counties are immune from punitive damages under Section 1983. Also, punitive damages
are not available to a plaintiff asserting a claim under the Americans With Disabilities
Act (ADA) Title II, guaranteeing for qualified individuals with disabilities equal access to
services and benefits provided by state and local governments. The court also ruled that
an alleged violation of a consent decree cannot be the basis for the inmate’s Section 1983
suit; the appropriate vehicle for enforcement of a consent decree is a contempt action
brought before the court responsible for the decree. (Elmore County Jail, Alabama)

Haston v. Tatham, 842 F.Supp. 483 (D. Utah 1994). An inmate sued Utah Correctional
Industries (UCI) and UCI officials, alleging that the defendants’ failure to hire the inmate
was based upon the inmate’s alleged disabilities, in violation of Sections 1983 and 1985.
The defendants moved for summary judgment. The district court found that the
individual defendants could not be liable under Section 1983 in their official capacities
and that the UCI director was not liable under Section 1983 to the inmate. The director
stated that he did not personally participate in the consideration of any of the inmate’s job
applications, there was no allegation that UCI hiring policies were unconstitutional, and
there was no constitutional or other requirement that UCI have an affirmative action
policy. (Utah State Prison)

Hirsch v. Burke, 40 F.3d 900 (7th Cir. 1994). A wife, as the administratrix of the estate of
her husband, brought a civil rights action under Section 1983 against a police officer and
a county sheriff. The U.S. District Court dismissed the claims and entered judgment in
favor of the defendants. On appeal, the court of appeals, affirming the decision found that
the police officer had probable cause to arrest the individual for public intoxication, even
though the individual was, in fact, a diabetic in a state of insulin shock. The individual
had trouble balancing himself and appeared incoherent, smelled of alcohol and had
bloodshot eyes, was unable to state his name or date of birth, and did not indicate that he
was a diabetic. In addition, the municipality was not liable under Section 1983 based on a
"failure to train" theory for alleged violation of the individual's civil rights which occurred
when the police officer arrested and jailed the individual. There was no evidence that the
municipality engaged in a pattern of mistakenly detaining people with symptoms of
diabetic shock or a pattern of failing to medically treat those same individuals when their
true affliction was discovered. (Marion County Jail, Indiana)

Holloway v. Wittry, 842 F.Supp. 1193 (S.D.Jowa 1994). An inmate brought an action
against prison officials and a staff member arising from the assault of the inmate by four
other prisoners. The district court found that the inmate had failed to establish deliberate
indifference on the part of the prison officials, but that a staff member violated the
inmate’s Eighth Amendment rights. A staff member was required to remain on the floor
of the prison industries at all times, a security officer roved through the industry building
all day, security checks were made of tools, and staff members carried emergency beepers.
But the court found that a staff member’s failure to seek assistance by failing to use an
emergency beeper and intervene during the assault violated the inmate’s Eighth
Amendment rights. As a result, the inmate was awarded $500 in compensatory damages
and $1,000 in punitive damages. (Iowa State Penitentiary, Fort Madison, Iowa)
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Housley v. Dodson, 41 F.3d 597 (10th Cir. 1994). An inmate in a county jail brought a
civil rights suit against various public officials. The U.S. District Court dismissed the
action and the inmate appealed. The appeals court found that the inmate’s allegation
that he was denied all access to any legal resources during his six-month confinement in
the county jail was sufficient to state a claim against jail officials based on denial of right
of access to courts. In addition, the court found that the inmate’s allegation that he
received only 30 minutes of out-of-cell exercise during a three-month period in which he
was confined in the county jail was sufficient to state a civil rights claim against jail
officials based on a violation of the prohibition against cruel and unusual punishment.
The sheriff and jailer were not entitled to qualified immunity where such rights were
clearly established at the time of the incarceration. (Custer County Jail, Oklahoma)

Hvorcik v. Sheahan, 847 F.Supp. 1414 (N.D.Ill. 1994). A class action suit was brought
against a sheriff in his official capacity charging the sheriff with illegal custodial
detention, false arrest under state law, and civil contempt of court for alleged failure of the
sheriff to maintain accurate records of traffic warrants. The district court found that the
sheriff’s policy of not maintaining accurate records of traffic warrants was deliberately
indifferent to the constitutional rights of persons being subjected to arrests and detention
on recalled warrants. The sheriff’s policy of not maintaining accurate records of traffic
warrants was not the proximate cause of the unlawful arrests of the named plaintiffs, and
thus the municipality was not liable for a Section 1983 violation as to the named
plaintiffs. However, the sheriff’s policy was the proximate cause of the unlawful arrests of
the class of plaintiffs, and thus the municipality was liable for Section 1983 violations as
to the class. The court also found that the sheriff’s policy, although willful and wanton,
was not the proximate cause of the unlawful arrests of named plaintiffs, and thus the
municipality was not liable for false imprisonment as to named plaintiffs, but the
municipality was liable for false imprisonment as to the class of plaintiffs. The sheriff
was not entitled to absolute immunity from the suit under the Eleventh Amendment.
(Cook County Sheriff's Office, Illinois)

Inmates of the Allegheny County Jail v. Wecht, 848 F.Supp. 52 (W.D.Pa. 1994). In a civil
rights litigation pertaining to conditions at a county detention facility, the district court

found that upon the county’s compliance with court orders concerning jail conditions, the
court would relieve the county of the obligation to pay further fines. In addition, fines
already paid would be returned for the exclusive purpose of contribution to jail
construction or drug rehabilitation programs. (Allegheny County Jail, Pennsylvania)

Inmates of Suffolk County Jail v. Rufo, 844 F.Supp. 31 (D. Mass. 1994). A county sheriff
moved to modify a consent decree requiring construction of a new jail. The U.S. District
Court denied the motion and the sheriff appealed. The court of appeals affirmed and
certiorari was granted. The Supreme Court vacated and remanded the case for
reconsideration. On remand, the district court found that the matter would not be
reassigned to another judge and that the sheriff was not entitled to modification of the
decree to permit double-bunking. The Commissioner of Corrections appealed. The court
of appeals affirmed. The sheriff subsequently revised the motion to modify the consent
decree to permit double-bunking. The district court found that the proposed modification
to the consent decree, proposing an increase in capacity by double-bunking in 161 cells,
was not tailored to fit the changed circumstance of an increased number of pretrial
detainees. The court found that the consent decree would be modified to allow alteration
of up to 100 cells to permit double occupancy, even though this would impair some
inmate’s access to common areas. In addition, the final order closing the case was not
immediately entered. The court provisionally found that it was appropriate to allow a five
year period before closing the case, to allow parties to seek relief from the order. (Suffolk
County Jail, Massachusetts)

Lowrance v. Coughlin, 862 F.Supp. 1090 (S.D.N.Y. 1994). A Muslim prisoner brought a
Section 1983 action against various prison officials alleging violation of the First, Eighth,
and Fourteenth Amendments. The district court found that the inmate who was
repeatedly transferred from prison to prison in retaliation for his exercise of First
Amendment free expression and religion rights, who spent 115 days in segregative
confinement as a result of such retaliation, who was subjected to retaliatory cell searches,
and whose knee surgery was delayed for nearly two years after the diagnosis, was entitled
to recover from prison officials responsible for those acts $132,000 in compensatory
damages and $25,000 in punitive damages. (Green Haven Correctional Facility, and other
facilities, New York)

Mahers v. Hedgepeth, 32 F.3d 1273 (8th Cir. 1994). Inmates brought a civil rights action
for damages against a warden seeking to hold him in contempt of a consent decree arising
from a search for contraband. The U.S. District Court dismissed the civil rights claim, but
held the warden in contempt for allowing staff to violate the decree, and the warden
appealed. The appeals court, reversing the decision, found that the district court
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improperly held the warden in contempt for conduct not prescribed within the consent decree.
Although the warden’s staff disobeyed the lowa State Penitentiary compliance policy in failing
to have an authorizing official make an exigent circumstances determination before conducting
a shakedown search of cells, the consent decree did not incorporate the compliance policy. The
district court made no finding regarding exigent circumstances to justify the search of the
inmates’ legal papers outside their presence in violation of the consent decree. (lowa State
Penitentiary)

Manis v. Corrections Corp. of America, 859 F.Supp. 302 (M.D. Tenn. 1994). An inmate
brought a civil rights action against a private corporation and one of its employees who
operated a prison under contract with the state, alleging deliberate indifference to serious
medical needs in violation of the Eighth Amendment. The defendants moved to dismiss
the action. The district court found that the private corporation and its employees were
not protected from the suit by the qualified immunity of public officials. (South Central
Correctional Center, Tennessee)

McCann v. Phillips, 864 F.Supp. 330 (S.D.N.Y. 1994). A former jail inmate brought a civil
rights suit against a county sheriff and a correctional facility officer alleging a violation of
procedural due process resulting from the inmate’s confinement as part of a 24-hour

keeplock of his jail tier. The district court found that the sheriff and the correctional

officer were liable in their official capacities for any damages attributable to their not

affording the jail inmate an opportunity to make a statement prior to being confined in 24

hour keeplock, where denying the inmate that opportunity was consistent with a standard
policy followed in the jail, as set forth in a rules and infraction notice. In addition, the
correctional officer could be held personally liable for failing to afford the inmate an opportunity
to make a statement prior to being confined for administrative reasons, even though the defect
was a result of a lack of a provision for such a right in the jail’s rules, where the officer had not
asserted official immunity. (Orange County Correctional Facility, New York)

Myers v. County of Lake, Ind., 30 F.3d 847 (7th Cir. 1994), cert. denied, 115 S.Ct. 666. A
county was found by a jury to have negligently failed to prevent a juvenile delinquent’s

suicide attempt and damages were awarded to the parent and juvenile by the U.S. District
Court. The county appealed. The appeals court found that Indiana law requires state
institutions to use reasonable care to prevent their wards from committing suicide. The

court also found that whether the county negligently provided so few funds to the juvenile
detention center that the staff could not exercise reasonable care to prevent the juvenile’s
suicide attempt was a jury question under Indiana law. Although Indiana recognizes
intervening cause, reckless disregard of one’s own safety, and incurred risk as defenses to a
negligence claim, Indiana would probably not recognize the intentional efforts to commit suicide -
as a defense. Both the parent and child were entitled to separate per person awards under the
statute limiting the government’s liability. (Lake County Juvenile Center, Indiana)

Sanford v. Brookshire, 879 F.Supp. 691 (W.D. Tex. 1994). An inmate filed a Section 1983
action asserting cruel and unusual punishment resulting from confinement to a filthy cell

in a county jail for six days without functional plumbing or hygienic supplies. The district
court found that the county jailer and her supervisor violated the inmate’s Eighth Amendment
rights, for purposes of the inmate’s Section 1983 claim, by acting with deliberate indifference to
complaints about filth in the cell and a nonfunctioning toilet and sink, lack of toilet paper, and
a shower head which produced only a thin stream of cold water. The jailer left the inmate in
the cell for six days while a written maintenance request was processed, and the jailer’s
supervisor told the inmate he could not receive cleaning supplies until cleaning day. However,
the inmate failed to present any evidence of actual damages from violation of his civil rights
and, thus, was only entitled to recover nominal damages of one dollar from the county jailer
and her supervisor who were deliberately indifferent to the inmate’s complaints. (Ector County
Jail, Texas)

Women Prisoners v. District of Columbia, 877 F.Supp. 634 (D.D.C. 1994). A class action
was brought on behalf of female prisoners in the District of Columbia. The district court
found that prison officials were liable for civil rights violations of female prisoners who

were subject to sexual harassment, notwithstanding official policies regarding sexual
misconduct, as the harassment was the result of governmental custom and officials failed

to properly train employees in the area of sexual harassment. Longstanding health hazards
which existed in prison as a result of the failure of the department of corrections to properly
abate hazardous conditions resulted in prison officials being liable for civil rights violations.
(District of Columbia Correctional System- the Lorton Minimum Security Annex, the
Correctional Treatment Facility, the Central Detention Facility)

Wright v. Smith, 21 F.3d 496 (2nd Cir. 1994). A prison inmate brought a Section 1983

action against the superintendent of the Attica Correctional Facility and the Commissioner

of the New York Department of Correctional Services seeking damages on the grounds

that he was confined in a special housing unit (SHU) for 67 days without a hearing. The U.S.
District Court dismissed the complaint with prejudice and the inmate appealed. The appeals
court, affirming in part, reversing in part and remanding, found that the Commissioner, who
did not have actual or constructive notice of the violation, was not personally involved in the
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constitutional deprivation and was not liable for damages. However, the superintendent was a
supervisory official who, after learning of the violation through a report or appeal, failed to
remedy the wrong and could not escape liability for damages by denying personal involvement.
(Attica Correctional Facility, New York) :

1995

Alberti v. Klevenhagen, 46 F.3d 1347 (5th Cir. 1995). Appeal was taken from remedial

orders in an action challenging conditions in a county jail system. The appeals court

found that the state could be held liable for conditions in the county’s jail if deliberately
indifferent, and remanded. On remand, the U.S. District Court found the state and county
liable. The county and state appealed and the appeals court affirmed. Subsequently, the
district court denied the state’s motion to modify a final order or stay the imposition of

fines and modified conditions imposed in the consent decree. The state appealed and the
plaintiff-prisoners cross-appealed. The appeals court found that the court order mandating a
maximum inmate population and imposing a fine if that order were violated, based on the
extent of the violation, was not improper. In addition, the district court did not abuse its
discretion by concluding that it could ensure compliance with the population cap order by fining
the state for overcrowding, even though it did not identically fine the county to ensure its
compliance with the court order. The court found the majority of problems at the county jail
resulted from the large number of transfer-ready felons which the state would not receive, and
found that the primary responsibility for the overcrowding crises at the jail lay with the state
defendants. The district court did not abuse its discretion by holding the state responsible for
90% of the costs of the monitors for the time period after the state entered the litigation. The
state’s actions in failing to accept transfer-ready felons were the primary cause of overcrowding
in the county’s jails and it was that overcrowding that predominately necessitated the presence
of the monitors under the consent decree. The district court had authority to medify the jail
conditions consent decree. (Harris County Jails, Texas)

Anderson v. Romero, 72 F.3d 518 (7th Cir. 1995). An inmate who was infected with the human
immuneodeficiency virus (HIV) sued prison officials alleging violation of his constitutional right
of privacy and the Illinois AIDS Confidentiality Act. The district court denied the officials’
motion to dismiss and they appealed. The appeals court found that the inmate’s claim
regarding disclosure of his HIV status to other inmates or prison staff and other measures
taken against him on the basis of his HIV status was barred by the doctrine of official
immunity. The court noted that HIV-positive inmates can be segregated from the rest of the
population, in view of the prevalence of HIV in prisons, the amount of violence and homosexual
intercourse. However, the court found that the inmate’s claim to damages based on the denial
of barber services was not barred. The court also found that to deny all opportunity for exercise
outside his cell would violate the Eighth Amendment unless the prisoner posed an acute
security risk. If the only reason that prison officials denied the inmate haircuts and yard
privileges was that he was HIV-positive, and there was no conceivable justification for the
denial as an HIV-fighting measure, then prison officials could not be immune even in the
absence of a case involving this type of arbitrary treatment. (Stateville Penitentiary, Illinois)

Austin v. Pennsylvania Dept. of Corrections, 876 F.Supp. 1437 (E.D.Pa. 1995). Inmates
brought a class action pursuant to 42 U.S.C.A. Section 1983 and the Rehabilitation Act.
contesting the practices and conditions of confinement in state correctional institutions. After
extensive discovery and numerous court proceedings, the parties engaged in settlement
negotiations and submitted a proposed settlement agreement for court approval. The district
court found that any applicable notice requirements for settlement of the class action were
satisfied where on three separate occasions the Department of Corrections posted notices of the
prospective settlement in common areas of all institutions housing class members as well as the
location of copies of the settlement agreement and the ways in which to file objections with the
court. The court found that the proposed settlement agreement fairly, reasonably, and
adequately advanced and protected the interests of the plaintiff class and thus was approved.
(State Correctional Institution ["SCI"}- Camp Hill, SCI-Cresson, SCI-Dallas, SCI-Frackville,
SCI-Graterford, SCI-Greensburg, SCI-Huntingdon, the State Regional Correctional Facility at
Mercer, SCI-Retreat, SCI-Rockview, SCI-Smithfield, SCI-Waymart, and SCI-Waynesburg,
Pennsylvania)

Boyd v. Knox, 47 F.3d 966 (8th Cir. 1995). A prisoner sued various prison officials for

Eighth Amendment violations as a result of the delay of dental care for an infected and
impacted tooth. The U.S. District Court denied summary judgment and the parties appealed.
The appeals court found that supervisors could not be held liable for any Eighth Amendment
violations absent a showing of personal involvement in a violation or inaction constituting
deliberate indifference toward a violation. Waiting three weeks to complete a referral form for
dental care of the impacted and infected wisdom tooth created a genuine issue of material fact,
precluding summary judgment for one prison official, as to whether the official violated the
Eighth Amendment prohibition against deliberate indifference to a serious medical need. The
medical need was obvious from the extent of the swelling. (Missouri Department of
Corrections)
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Browning v. Vernon, 44 F.3d 818 (9th Cir. 1995). A class of inmates brought an action
against prison officials, alleging due process violations in connection with a program under
which individuals were placed in correctional institutions to be evaluated for potential

release on probation. The U.S. District Court denied the officials’ motion for summary
judgment and the officials appealed. The appeals court, affirming the decision, found that

the inmates had a protected liberty interest in objective and reliable rehabilitation reports and
that the liberty interest was clearly established when the prison officials allegedly denied such
interest. An Idaho Supreme Court decision explicitly stated that such interest existed, and
such a decision was binding. In addition, prison officials did not act reasonably in light of a
preexisting law mandating due process in connection with the program, and therefore, the
officials were not qualifiedly immune from the suit alleging denial of due process. The officials
should have known, even though no court had found, that they violated the inmates’ rights
when they informed the inmates only 24 hours in advance of an evaluation rebuttal hearing,
failed to give the inmates copies of recommendations regarding probation, and immediately
placed inmates in solitary confinement so that they could not contact witnesses or use the law
library. The lower court found that due process requires that the prison provide such inmates
with staff assistance to contact witnesses and access to a telephone to contact legal counsel. An
inmate does not have the due process right to personally contact witnesses. The court also
found that inmates are entitled to a written notice of the right to call witnesses at the rebuttal
hearing. They are also entitled to copies of staff evaluations or chronological reports, as well as
full psychiatric evaluations completed on sex offenders or others. (North Idaho Correctional
Institution)

Burton v. Cameron County, Tex., 884 F.Supp. 234 (8.D. Tex. 1995). A detainee who

suffered from AIDS brought Section 1983 and Texas tort claims actions against a sheriff, a
physician for the jail, and the county for insufficient medical care. On motions for

summary judgment by the county and the physician, the district court found that the physician
under contract to provide medical services to the county jail was not liable to the detainee for
alleged insufficient medical treatment. The detainee was given reasonable medical care and
suffered no adverse effects from the time spent in jail. In addition, the physician was not liable
to the detainee for alleged medical negligence because the detainee was not harmed by any
alleged shortcomings of treatment, and any failure by the infirmary staff to properly provide
the detainee with AZT treatment was not conduct which could be imputed on the physician.
The physician was not liable to the detainee for intentional infliction of emotional distress
regarding allegedly insufficient medical treatment. The administration of a placebo did not
constitute extreme or outrageous conduct and significant care was provided by the infirmary
staff in coordination with the care provided by the detainee’s private physician. The detainee’s
private physician testified that the confinement had not affected the detainee’s medical
conditions or his mental health. (Cameron County Jail, Texas)

Caffey v. Johnson, 883 F.Supp. 128 (E.D. Tex. 1995). A prisoner, proceeding pro se,

brought a Section 1983 action against a prison officer and against the director of the Texas
Department of Criminal Justice, Institutional Division, alleging that the officer wrongfully
seized and either destroyed or lost the prisoner’s Holy Koran, handkerchief with an

Islamic prayer on it, and Islamic papers. The officer moved for summary judgment and

the director moved to dismiss. The district court found that the director was being sued in his
official capacity and was shielded by the Eleventh Amendment. The inmate claimed no
individual actions or participation in any wrongdoing by the director, and the inmate stated
explicitly and unequivocally that there was no personal action or knowledge by the director in
the prison officer’s alleged wrongful seizure and destruction of the inmate’s religious items. The
inmate sued the director on the sole basis of his public status. Since the inmate did not
designate himself a Muslim in accordance with a prison regulation stating that only those
prisoners who designated themselves with a particular religious group may possess religious
paraphernalia, the inmate’s Holy Koran, handkerchief with an Islamic prayer on it, and Islamic
papers were contraband and it was not unreasonable for the prison officer to seize and discard
these items. The officer was entitled to qualified immunity for purposes of the inmate’s Section
1983 action. (Texas Department of Criminal Justice, Institutional Division, Stiles Unit)

Citrano v. Allen Correctional Center, 891 F.Supp. 312 (W.D.La. 1995). A civil rights case was
filed in forma pauperis by pro se prisoners alleging that they were assaulted by prison officials
while at a correctional facility operated by a private contractor (Wackenhut Corporation). The
district court granted the defendants’ motion to dismiss, finding that officials at a corrections
facility operated by a private contractor were entitled to the same qualified immunity afforded
to state prison officials, and that the facility was an arm of the state and was therefore immune
from suit under the Eleventh Amendment. The court noted that the mere fact that the
contractual ties of the private prison officers were different than that of state employees did not
provide a logical basis for denying those workers the benefit of qualified immunity. The state
legislature had indicated that private contracts for corrections are for the safety and welfare of
the people of the state, as opposed to local interests; Eleventh Amendment immunity extends to
state agencies that act as arms of the state, but does not extend to counties, cities or other
political subdivisions of the state. In determining whether a suit against a state agency or
similar agency is in fact a suit against a state, the court identified six factors that must be
determined: (1) whether state statutes and case law characterize the agency as an arm of the
state; (2) the source of funds for the entity; {3) the degree of local autonomy the entity enjoys;
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(4) whether the entity is concerned primarily with local, as opposed to statewide, problems; (5)
whether the entity has the authority to sue and be sued in its own name; and (6) whether the
entity has the right to hold and use property. (Allen Correctional Center, Louisiana)

Coleman v. Wilson, 912 F.Supp. 1282 (E.D.Cal. 1995). Inmates challénged the adequacy of
mental health care provided at institutions operated by the California Department of
Corrections, alleging that the inadequacies were cruel and unusual punishment in violation of
the Eighth Amendment. The district court reviewed the findings and recommendations of the
chief magistrate judge after objections were filed by the defendants. The court found that
evidence supported the magistrate’s findings and recommendations regarding many aspects of
the Department’s mental health services, and ordered that a special master be appointed to
monitor the Department’s compliance with court-ordered injunctive relief. The court denied
immunity for the governor, finding that he failed to establish that he lacked knowledge of
systemic deficiencies, and ruling that he demonstrated deliberate indifference for Eighth
Amendment purposes. The court suggested that after five years of litigation on this issue, the
claimed lack of awareness was not plausible. The court made similar findings for other state
officials, including the Director of the Department of Corrections. Applying the "deliberate
indifference” standard, rather than the "malicious and sadistic" standard, the court found that
the use of tasers and 37mm guns against inmates with serious mental disorders had caused
serious and substantial harm to mentally ill inmates, whether or not they were on psychotropic
medication. (California Department of Corrections)

Coppage v. Mann, 906 F.Supp. 1025 (E.D.Va. 1995). A former Virginia prison inmate brought a
§ 1983 action alleging Eighth Amendment violations against a prison superintendent,
physician, nurse and private consulting physician. The plaintiff also asserted state-law claims
for medical malpractice, intentional infliction of emotional distress and assault and battery.

The plaintiff claimed that his cancerous condition was misdiagnosed and that he was subjected
to inhumane living conditions during his course of treatment. The district court granted
summary judgment, in part, for the defendants, dismissing all federal claims. The district court
retained jurisdiction over state-law claims. The court ruled that the inmate did not have claims
for intentional infliction of emotional distress or assault and battery, that the inmate failed to
establish deliberate indifference to his serious medical needs, and that the defendants were
entitled to qualified immunity. The court also found that the acknowledged fact that the
inmate sometimes had to lie in his own waste, was not immediately provided with a wheelchair,
and was handcuffed to his bed as a last resort to treat his bedsores, did not make out an Eighth
Amendment claim. However, the court found that a fact issue existed as to whether the prison
physician’s conduct amounted to gross negligence so as to deprive him of sovereign immunity.
Although the prison was short-staffed with nurses, this did not establish an Eighth Amendment

‘violation absent any evidence that nurses were not hired with the knowledge that, as a result,

the inmate would be placed at substantial risk of living in inhumane conditions.
(Rappahannock Security Center, Virginia)

Dawes v. Carpenter, 899 F.Supp. 892 (N.D.N.Y. 1995). A prison inmate sued state officials
alleging civil rights violations. The district court dismissed the case, finding that the prison’s
restriction on free postage did not violate the inmate’s rights. The inmate had alleged that the
prison’s elimination of a postage subsidy for non-legal mail violated the First Amendment. The
court found that the new policy did not overly restrict most prisoners’ ability to conduct
nonprivileged communication with people outside prisons, where the inmates could receive
incoming mail and visitors, make collect phone calls, and purchase stamps with money earned
while in prison. (Great Meadow Correctional Facility, New York).

Dilley v. Gunn, 64 F.3d 1365 (9th Cir. 1995). An inmate brought a § 1983 action against prison
officials alleging violation of his right of access to courts by their failure to provide reasonable
access to the prison’s law library. The district court granted summary judgment for the inmate
and entered an injunction requiring improvements to the library. The appeals court held that
the appeal was moot because the inmate was transferred, but that remand was warranted to
determine if the officials’ conduct caused the mootness such that the injunction should not be
vacated. A special master had been appointed by the district court, who recommended:
expanding both the size of the library and its holdings; permitting inmates to have open access
to the stacks or to check out four rather than three books at a time; a training program for
inmate law clerks; increasing both the length and frequency of inmates’ visits to the library;
implementing a system for scheduling inmates’ use of the library; and providing more
opportunities for inmates with jobs to use the library. (Calipatria State Prison, California)

Frazier v. Forgione, 881 F.Supp. 879 (W.D.N.Y. 1995). An inmate brought a civil rights

action under Section 1983 against prison officials for intentionally withholding legal

papers from him in violation of his constitutional rights. The district court found that

nominal compensatory damages were appropriate against a prison official for intentionally
withholding the inmate’s legal papers for more than two years, though the inmate did not
suffer any actual damages because he was able to pursue all of his intended actions without the
papers at issue. In addition, the inmate was entitled to punitive damages of $500 against the
prison official for acting deliberately over a two-year period to deny the inmate’s rightful access
to courts by confiscating papers that the inmate was using to proceed in court actions, though
the inmate had copies or could reconstruct his notes. (Collins Correctional Facility, New York)
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Glover v. Johnson, 879 F.Supp. 752 (E.D. Mich. 1995). Prison officials sought to modify a
remedial plan and a plan for vocational programs designed to remedy equal protection
violations identified in a civil rights action brought by female inmates. The district court found
that the prison officials’ failure to substantially comply with a remedial plan designed to
provide female inmates with educational and vocational opportunities comparable to those
provided to male inmates precluded termination of the court’s jurisdiction over the civil rights
case by deleting the role of the compliance monitor and modifying the termination language of
the plans. The prison officials were required to substantially comply with goals of the
negotiated settlement before the court would rule that finality had been reached and its
involvement was no longer required. (Huron Valley Women’s Facility, Michigan)

Hale v. Tallapoosa County, 50 F.3d 1579 (11th Cir. 1995). A pretrial detainee filed a -

Section 1983 action against a county, its sheriff and a jailer arising from an alleged

beating of the detainee by other inmates in a group cell. The U.S. District Court entered
summary judgment in favor of the defendants and the detainee appealed. The appeals

court, affirming in part, reversing in part and remanding, found that evidence that the

jailer failed to check on the group cell during the hour between the last check and the

beating was not sufficient to show deliberate indifference and causation necessary to hold the
jailer individually liable for the detainee’s injuries. However, genuine issues of material fact
existed, precluding summary judgment for the sheriff and the county, on whether conditions of
the cell subjected the detainee to a substantial risk of serious harm, whether the sheriff was
deliberately indifferent to the risk, and whether the beating of the detainee was caused by the
excessive risk of violence in the group cell resulting from an atmosphere of deliberate
indifference. The evidence showed that the jail was overcrowded during the time in question.
In addition, the sheriff testified that he knew of inmate violence during periods of overcrowding
and that incidents had required hospitalization of inmates. Although the sheriff worked toward
the construction of a new jail, the existing jail had no policy for classifying and segregating
inmates, the jailer had received no professional training, and the jailer was stationed out of
eyesight and earshot of the cell. (Tallapoosa County Jail, Alabama)

Harris v. City of Philadelphia, 47 F.3d 1311 and 1333 and 1342 (3rd Cir. 1995). In a jail
conditions case, appeals were taken from orders of the United States District Court

assessing stipulated penalties against a city, directing production of a facilities audit

required under a consent decree, declaring the city in contempt and dismissing a motion to
modify the decree. The appeals court found that the imposition of penalties stipulated in

the decree to be imposed for a delay in submitting planning documents "without any further
direction from the Court," did not require notice and a hearing that would be required for a civil
contempt sanction. In addition, the court was not required to find that there was no good cause
for the city’s delays for imposition of the penalties. Any additional cost if a facilities audit was
submitted before the physical standards were approved did not make submission of the audit
"impossible." The court also found that changes in administrative policy resulting from the
election of a new mayor did not permit the city to unilaterally default on its obligations to the
court and other litigants under the consent decree and did not preclude an imposition of a
contempt sanction. In the jail conditions litigation, the dismissal of the city’s motion to modify
the consent decree was an inappropriate sanction for civil contempt based on a delay in
submitting plans, as the sanction was not compensatory nor was it denied to have a coercive
effect because it had no provision explicitly permitting the city to refile a motion once the
documents were submitted. In addition, the dismissal could not be upheld as within the district
court’s discretion as a sanction for failure to comply with discovery. The U.S. District Court
held the city in contempt for failing to comply with an order requiring the city to maintain a
90% occupancy rate in a residential drug treatment facility. The appeals court found that the
city was provided notice and a hearing sufficient to satisfy its due process rights before the
district court imposed a contempt sanction of $125,000. Furthermore, the alleged unclean
hands of some class members did not justify denying relief to the entire class. The appeals
court found that absent any provision in a consent decree or an order of the court requiring the
city to seek court approval before modifying its prisoner relief practice, the city’s mere failure to
do so before changing its procedures was not alone enough to sustain a finding of contempt.
The court also found that the city violated the unambiguous provision of the consent decree in
the prison overcrowding case, which supported a finding of contempt, when it failed to list for
release inmates who fell into categories the city deemed "dangerous,” i.e., those whose bail was
set at $75,000 or higher or who required mental health treatment. A paragraph of the decree
from which the city derived its authority to not list "dangerous" inmates was superseded by a
subsequent decree. (Philadelphia Prison System, Pennsylvania)

Hayes v. Long, 72 F.3d 70 (8th Cir. 1995). A Muslim inmate brought a § 1983 action against
prison officials after he was disciplined for refusing to handle pork while he was working in a
prison kitchen. The district court granted summary judgment for the prison officials based on
qualified immunity and the inmate appealed. The appeals court reversed the lower court
decision, finding that Muslim inmates had clearly established rights not to handle pork at the
time the plaintiff was disciplined and that it would be unreasonable for prison officials to be
unaware of such rights. (Cummins Unit, Arkansas Department of Correction)
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by prisoners were consolidated to resolve the issue of payment of special masters’ fees. The
court granted the plaintiffs’ motion for contempt and denied the defendants’ motion to modify
previous orders. The court also held unconstitutional a state statute which purported to affect
lawful orders of the U.S. District Court requiring payment of special masters fees; the statute
prohibited payment of the fees absent legislative appropriations. The court ruled that it could
properly order the state to pay special masters fees without violating the Eleventh Amendment.
The court held that the Director of the Arizona Department of Corrections was subject to civil
contempt for refusing to pay special masters fees noting that there was no "good faith"
exception to the requirement of obedience to a court order. (Arizona Department of Corrections)

Plumeau v. Yamhill Cty. Sch. Dist., 907 F.Supp. 1423 (D.Or. 1995). A student who was
sexually abused by a janitor sued the school district and the janitor claiming that the school
district had an affirmative duty to protect the student from the criminal actions of its
employees. The district court found for the defendants, noting that the state’s affirmative
constitutional duty to protect only arises with respect to particular individuals, such as those
persons the state has taken into its custody such as prison inmates or involuntarily committed
mental patients. (Yamhill County School District #40, Oregon) :

Landfair v. Sheahan, 878 F.Supp. 1106 (N.D. Ill. 1995). A former pretrial detainee at a
county jail brought a pro se civil rights complaint against a sheriff and various corrections
officials complaining of conditions at the jail. On a motion to dismiss, the district court

found that the plaintiff sufficiently stated a claim against the sheriff in his individual

capacity with respect to jail conditions, as it was reasonable that the sheriff was aware of

the overcrowding at the county jail and the problems which accompanied it. In addition,

the detainee stated a claim against the executive director of the county department of
corrections and the superintendent of the county jail, by arguing that they were aware of the
jail conditions since the detainee submitted grievance reports to them and they visited his wing
periodically. (Cook County Jail, Illinois)

Marsh v. Jones, 53 F.3d 707 (5th Cir. 1995). A state prisoner filed a Section 1983 action
against prison officials asserting claims seeking recovery for personal injury, inadequate
medical care, and damage to her engagement ring arising from a slip and fall accident.

The U.S. District Court dismissed the case for failure to exhaust administrative remedies

and the prisoner appealed. The appeals court, affirming the decision, found that
administrative procedures could have allowed the prisoner to recover monetary damages

for personal injury and for allegedly deliberate indifference to her medical needs and, thus, the
district court did not abuse its discretion under the Civil Rights of Institutionalized Persons Act
by dismissing such claims for failure to justifiably explain her failure to exhaust administrative
remedies. Furthermore, the prisoner’s claim for monetary relief for damage to her engagement
rink during the slip and fall accident presented a negligence claim that was not actionable
under Section 1983. (Louisiana Correctional Institute for Women, St. Gabriel, Louisiana)

Morissette v. Peters, 45 F.3d 1119 (7th Cir. 1995). An inmate sued a prison and prison

officials for violations of Section 1983 based on confinement stemming from alleged drug
possession in prison. The U.S. District Court granted summary judgment to the defendants
and the inmate appealed. The appeals court found that the prison officials could not be liable
under the Eighth Amendment for denying humane conditions of confinement absent a showing
that the officials were even remotely aware of the alleged unsanitary conditions in the cell in
which the inmate was confined. Even if the guards were aware of the exposed wires in the cell
and failed to fix the problem during the inmate’s brief stay in controlled segregation, the guards
were only guilty of negligence which would not support an Eighth Amendment claim. (Pontiac
Correctional Facility, Illinois)

Nettles v. Griffith, 883 F.Supp. 136 (E.D. Tex. 1995). A prisoner who was placed in
administrative segregation without a hearing and was injured when he exited his cell

after it was set on fire, brought a Section 1983 action against the county sheriff and other
officials. The district court found that the appropriate damage award for the prisoner was

$50 per day of segregation. The prisoner was placed in a section of the jail designated
primarily for the mentally imbalanced, where his cell was set on fire and he was doused with
hot water, feces, and urine. The prisoner suffered mental and emotional toll, and the prisoner’s
privileges such as the ability to attend church services and the day room area were diminished.
However, the prisoner was not entitled to punitive damages. The only willfulness with regard
to his claim was the willful decision to place him in administrative segregation, and the Iack of
procedure accorded to the prisoner was more the result of a misstatement and
miscommunication than malice. (Jefferson County Detention Center, Beaumont, Texas)

Parisie v. Morris, 873 F.Supp. 1560 (N.D.Ga. 1995). A state inmate brought a Section

1983 action against members of a state parole board claiming that members departed from
parole decision guidelines in setting his tentative release date, which violated his due

process and equal protection rights. On motions to dismiss the district court found that

the alleged failure by the members of the parole board to set the inmate’s release date in
accordance with parole decision guidelines did not violate due process. Inmates have no
legitimate expectation of, and no liberty interest in, receiving parole. However, the inmate did
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state an equal protection claim against the director of the parole board despite the contention
that state law did not empower the director to make parole decisions. The inmate alleged that
he wrote to the director after discovering that the board had incorrectly calculated his parole
success likelihood factor to let him know of the error. The inmate received a letter in response
in which the director contended to write on behalf of the board and explained the board’s
reasoning as his own. It was also found that the inmate did not have to exhaust administrative
remedies where the inmate’s claim was cognizable under Section 1983. The inmate was
challenging the process employed by the board rather than the result reached, claiming that the
board members violated his equal protection rights by impermissibly considering his ethnicity
in making its decision. Although the chairman of the state parole board was entitled to quasi-
judicial immunity from the suit for damages under Section 1983 and the board members
performed a quasi-judicial function in considering the inmate for parole, the board members
were not entitled to qualified immunity in connection with the claim that they considered the
inmate’s ethnicity in setting his release date. (Ware Correctional Institution, Wayecross,
Georgia)

Saahir v. Estelle, 47 F.3d 758 (5th Cir. 1995). An inmate filed a motion for civil contempt
against state prison officials alleging that they violated a consent decree in a Section 1983
action by confiscating and not returning nonreligious tapes. The U.S. District Court
granted the motion and required the prison officials to return the tapes or reimburse the

inmate. The prison officials appealed. The appeals court found that the state prison officials

did not waive their Eleventh Amendment immunity from the enforcement of a provision of the
Section 1983 consent decree by entering into a settlement agreement. The prison officials did
not expressly waive their immunity and in fact argued that the settlement agreement did not
cover non-religious tapes. (Texas Department of Criminal Justice)

Sisneros v. Nix, 884 F.Supp. 1313 (S.D.Iowa 1995). A prisoner incarcerated in an Arizona
facility brought suit against Iowa prison officials alleging deprivation of his First Amendment
rights while he was confined in Iowa before his transfer. The district court held that the prison
regulation which required that mail sent and received by the prisoner be in the English
language did not violate the inmate’s First Amendment rights. However, the court found that
Jowa officials had erred by transferring the prisoner to Arizona in retaliation for his assertion of
his First Amendment rights, and that the prisoner was entitled to compensatory and punitive
damages. The court issued an injunction which required Iowa officials to exercise all available
efforts to secure the prisoner’s return to Iowa, although it was asserted that it would be
ineffectual because it could not be applied to Arizona officials who have the ultimate transfer
decision authority. This case compelled the district court judge to begin his decision with the
following: "Given the crescendo of public uproar over frivolous prisoner litigation clogging the
federal courts, this case is an important reminder that however fortissimo the public clamor, the
court must always listen for a solo voice with a legitimate complaint of a constitutional
violation. This is such a case." The prisoner was transferred from Arizona to lowa under an
interstate compact. Prison officials ordered him transferred back to Arizona in retaliation for
having brought grievances and lawsuits. The court found that the prisoner was entitled to
compensatory damages of $5,000, which was approximately $10.50 per day, covering out-of-cell
time lost when Arizona authorities placed him in involuntary protective custody, loss of access
to yard and exercise facilities and loss of access to communal activities including meals and
sports. The court also awarded punitive damages of $1,000 against each Iowa official who had
been involved in the wrongful transfer. On appeal (95 F.3d 749) the court found that the
transfer was warranted and granted qualified immunity for the officials. (Iowa State
Penitentiary)

Smith v. Norris, 877 F.Supp. 1296 (E.D. Ark. 1995). An inmate sought declaratory and
injunctive relief based on alleged unconstitutional conditions of confinement. The district

court found that the inmate was entitled to injunctive relief based on the failure of prison
officials to comply with a previous court order regarding security checks of an open

barracks unit in the prison. The record clearly demonstrated that prison officials and the state
agreed in a prior case that a serious problem existed and they agreed on how to solve the
problem and funds were actually appropriated to elleviate the problem. The prison officials did
not carry through on their agreement with the Department of Justice, instead making a
unilateral decision to ignore the problem and use the funding elsewhere. The prison officials
were not entitled to qualified immunity from liability. The inmate’s constitutional right to
reasonable protection from inmate-on-inmate violence was clearly established at the time of his
assault, and a previous court opinion had set forth conditions of confinement for the open
barracks unit. It required a correctional officer in the hallway to constantly monitor two
opposing open barracks containing up to 100 inmates each and hourly security patrols. Prison
officials failed to carry out the required security patrols and knew that they were violating
clearly established constitutional rights. The inmated had been stabbed by a fellow inmate.

The district court found that risks occasioned by prison officials’ policy which permitted inmates
who had received special permission to possess dangerous hobby craft tools in an open barracks
unit created not only an obvious risk of serious harm to other inmates but a pervasive risk of
such harm and constituted deliberate indifference to an inmate’s constitutional rights under the
Eighth Amendment. The inmate was entitled to monetary damages under Section 1983.
(Cummins Unit, Arkansas Department of Correction)
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Stone-El v. Sheahan, 914 F.Supp. 202 (N.D.I1l. 1995). A pretrial detainee brought a § 1983 civil
rights action against a sheriff, executive director of the county department of corrections, and
the superintendent of the county jail. The detainee alleged that various conditions of his
confinement violated his right to due process. The district court granted the defendants’ motion
to dismiss. The court found that the defendants had not personally caused the conditions at the
jail, nor could they limit the number of pretrial detainees assigned there or appropriate funds to
improve conditions. The court also found that the detainee failed to allege conditions of
confinement serious enough to violate the objective component of a due process claim. The
detainee had asserted that he had slept on the floor without a mattress, that the jail was noisy,
that the jail lacked showers, that he was not able to maintain his personal hygiene, that
ventilation was poor, and that inadequate security permitted gangs to intimidate him. The
detainee also alleged a lack of exercise opportunities, but the court found that even dramatic
restrictions on outdoor exercise do not violate due process as long as detainees have ample
opportunities to participate in indoor activity. The court noted that the detainee failed to allege
any harm caused by the poor ventilation or any adverse health effects from the alleged lack of
exercise. (Cook County Jail, Illinois)

Summers v. Sheahan, 883 F.Supp. 1163 (N.D. Ill. 1995). An inmate brought a pro se

action against prison officials seeking compensatory and punitive damages for alleged
violations of his constitutional rights. On the defendant officials’ motion to dismiss, the

district court found that the inmate’s allegation, that supervisors’ failure to deal with the
overcrowding problem constituted a decision or custom, failed to state an official capacity claim
under Section 1983. The inmate failed to point to any conduct by the supervisors approving or
condoning any policy or regulation that promoted inmates living in overcrowded or unsanitary
conditions. In addition, the inmate did not allege that the supervisors were personally involved
in the overcrowded or unsanitary conditions, and the inmate did not allege a pattern of conduct
by the supervisors regarding the denial of adequate medical attention or unsanitary conditions.
(Cook County Department of Corrections, Illinois)

Viero v. Bufano, 901 F.Supp. 1387 (N.D.Ill. 1995). A parent of a juvenile who committed
suicide while in custody filed a § 1983 action against a probation officer and corrections
employees. The district court denied the defendants’ motion for dismissal, finding that the
complaint sufficiently alleged that the son had presented a substantial suicide risk of serious
medical needs, where it was alleged that the 14-year-old had a history of severe psychological
and psychosocial problems, that just a few months before his death he was confined for mental
treatment and given a prescription, and that he had expressed suicidal tendencies on at least
two occasions. The court found that the complaint sufficiently alleged that the defendants were
deliberately indifferent to the son’s risk or need, where the complaint alleged that the parent
personally advised both individuals of the son’s mental history and medication needs, and also
advised a department employee that the son had suicidal thoughts. The complaint asserted
that the probation officer did not communicate information on the son’s mental health to the
department and that a department employee did not ensure that the son received adequate
counseling and observation. The court found that the defendants were not entitled to qualified
immunity on the basis of the objective reasonableness of their actions nor were they entitled to
a dismissal on the basis that the complaint appeared to seek damages against them in their
official capacities. The court also found that the probation officer was not entitled to quasi-
judicial immunity. (St. Charles Youth Correctional Facility, Illinois)

Westmoreland v. Brown, 883 F.Supp. 67 (E.D. Va. 1995). A pretrial detainee sued a city

and city officials for a violation of Section 1983 based on injuries he suffered when a jail

guard arranged for an attack by other inmates. The district court found that the city and

the city officials were not liable for injuries suffered by the pretrial detainee as they could be
held liable only for the guard’s actions taken under color of law. (Richmond City Jail, Virginia)

Zarnes v. Rhodes, 64 F.3d 285 (7th Cir. 1995). A pretrial detainee filed a pro se § 1983 action
against guards, alleging violation of her due process rights. The district court dismissed in part
and entered surnmary judgment for the guards in part. The appeals court affirmed in part and
reversed in part, finding that allegations that a guard showed deliberate indifference for the
detainee’s rights by placing her in a cell with a mentally ill inmate who presented an imminent
potential for assault were sufficient to state a § 1983 claim. But the appeals court found that
allegations that a guard failed to supervise subordinate guards and allowed them to provide
inadequate medical care failed to state a claim. The court also found that the detainee was not
entitled to a presegregation hearing; she had been segregated for her own protection and that of
other inmates after a verbal confrontation. (Sangamon County Jail, Illinois)

1996

BMW of North America, Inc. v. Gore, 116 S.Ct. 1589 (1996). After a jury awarded a purchaser
of an automobile compensatory damages of $4,000 and punitive damages of $4,000,000, the

defendant appealed. The appeals court reduce the punitive damages award to $2,000,000. The
U. 8. Supreme Court ruled that the punitive damages award was grossly excessive. (Alabama)
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Brooks v. George County Miss., 84 F.3d 157 (5th Cir. 1996). A pretrial detainee whose charges
were dropped brought a § 1983 action against a county and various officials. The district court
entered a judgment upon jury verdict for the detainee for claims of involuntary servitude and
violation of due process based on lost wages. The appeals court affirmed in part, vacated in
pert, rendered in part and remanded. The court held that the work performed by the detainee
during his incarceration was not involuntary servitude and that he was not deprived of
property under the due process clause when he did not receive additional wages for work on
private property. The court found that the sheriff, but not a deputy, deprived the detainee of a
property right in wages for work performed on public property and that the sheriff was not
entitled to qualified immunity. The court held that the sheriff had a policy of not paying wages
to detainees, thus rendering the county liable for the constitutional deprivation. The sheriff
had a statutory duty under Mississippi law to keep records of work performed by pretrial
detainees and to transmit such records to ensure that detainees were paid for their work. This
duty was mandatory, not discretionary and therefore the sheriff was not entitled to qualified
immunity. The statute created a legitimate expectation of entitlement to compensation for work
on public property by pretrial detainees. While the detainee was confined in the jail he
requested and was granted trusty status which allowed him the freedom to roam in and out of
his cell, the Sheriff's office, the jail, and the surrounding grounds. While incarcerated the
detainee performed, at his own request, various services for the sheriff, the county and others
on public and private property. He performed these services to secure his release from the jail
during the day and to earn extra money by working on the outside. But the detainee was not
compensated for the services he performed on public property, although he was sometimes paid
money or received goods in exchange for services rendered on private property. After a five-day
trial the jury returned a verdict for the detainee against the sheriff and two deputies, and
against the county, awarding $50,000 damages for the claim of involuntary servitude and
$20,000 for lost wages under his due process claim. The jury also awarded punitive damages
against the sheriff ($5,000) and a deputy ($500) in their individual capacities. (George County
Jail, Mississippi)

Byrd v. Moseley, 942 F.Supp. 642 (D.D.C. 1996). An inmate brought a pro se § 1983

action alleging that he was denied permission to participate in a program in retaliation

for filing a previous lawsuit. The district court dismissed the case in part, and granted
summary judgment to the defendants. The court found that the inmate had no constitutional
right to participate in a particular educational or vocational program, and that he failed to show
that he had been the victim of retaliation. The court also found that a nonprofit corporation,
which operated the "Take it From Me" program at the prison, did not act under the color of
state law. (District of Columbia Maximum Security Facility, Lorton, Virginia)

Carter v. Kane, 938 F.Supp. 282 (E.D.Pa. 1996). A state inmate brought an action

against a prison hearing examiner who presided over two of his disciplinary

proceedings, alleging violation of his due process rights and retaliation for bringing a

suit against the examiner. The district court found that the examiner’s alleged conduct--
imposing a harsher penalty due to the fact that the inmate would not plead guilty to a
disciplinary charge--did not "shock the conscience” and therefore did not violate the inmate’s
substantive due process rights. The court noted that the harsher penalty involved only an
additional 15 days of disciplinary custody. However, the court denied qualified immunity for
the examiner in connection with the inmate’s procedural due process claim, finding that
treating inmates who invoke the hearing process as a burden undermines the purpose of the
hearing process itself. The court denied summary judgment for the examiner on the procedural
due process claim. (Pennsylvania)

Davis v. Fulton County, Ark., 90 F.3d 1346 (8th Cir. 1996). A victim of rape and assault by a
prisoner who had escaped from a county detention center brought an action alleging claims
under § 1983 against county staff and officials. The district court dismissed the claims and the
appeals court affirmed. The court found that the victim failed to establish that the danger to
her resulting from the prisoner leaving the detention center was any greater than that faced by
the general public in the area, as required to maintain a § 1983 claim. The court also found
that the victim failed to allege that the duty jailer acted intentionally, or was not performing
official county functions in failing to prevent the prisoner from escaping. (Fulton County

" Detention Center, Arkansas)

Dean v. Thomas, 933 F.Supp. 600 (S.D.Miss. 1996). Pretrial detainees filed a § 1983 action
against jail officials and members of an inmate disciplinary board alleging violation of their due
process rights when they were placed in lockdown without any hearing. Lockdown consisted of
confinement in a one-man cell for approximately 23 hours each day; access to a dayroom which
offered access to a shower and telephone was allowed one hour daily. The detainees were
locked down for 34-35 days. The district court found that the inmates’ due process rights were
violated and that board members were not entitled to qualified immunity. Two officers who
reported the disciplinary infractions were immune from liability because they were not involved
with the subsequent disciplinary process. Each detainee was awarded $300 damages which the
court found was reasonable under the circumstances. The court noted that the U.S. Supreme
Court decision in Sandin did not stand for the proposition that pretrial detainees may be
punished without due process if the punishment does not impose atypical and significant
hardships on the detainees. (Hinds County Detention Center, Mississippi)
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Dugas v. Jefferson County, 931 F.Supp. 1315 (E.D.Tex. 1996). A female arrestee brought a §
1983 action against a county and a sheriff's deputy claiming that a strip search ordered by the
deputy following her arrest for a misdemeanor violated her Fourth Amendment rights: The
district court denied the deputy’s motion for summary judgment, finding that he was not
entitled to a qualified immunity defense because it was clear at the time of the deputy’s order
that a strip search of a minor offense arrestee violated the Fourth Amendment. The court also
found that the deputy was not shielded from civil liability for illegal acts simply because he was
following orders. (Jefferson County Jail, Texas) -

Estep v. Dent, 914 F.Supp. 1462 (W.D.Ky. 1996). An inmate moved for a preliminary
injunction in this suit against prison officials. The district court denied the motion with regard
to the inmate’s allegation that he was deprived of opportunities for outdoor exercise while he
was housed in a particular housing unit. The court noted that prison officials had already
begun to build an outdoor recreation site for that unit and therefore recognized the need and
were resolving the problem. The court also denied the motion with regard to the inmate’s
assertion that his safety was endangered because prison officials allowed inmates of different
classifications to exercise together. The court granted the inmate’s motion with regard to his
claim that the prison policy which required him to.cut his earlocks violated the Religious
Freedom Restoration Act. The court found that the inmate established the likelihood of success
on his claim that earlocks were a component of the Orthodox Hasidic Judaism faith, and that
the inmate adhered to the tenets of his faith religiously. Requiring the inmate to cut his
earlocks would substantially burden the inmate’s faith, according to the court, and prison
officials had failed to establish that the policy was the least restrictive means of furthering its
interest in maintaining security, particularly in light of the fact that there was a three-month
delay before the inmate’s earlocks were cut. (Kentucky State Penitentiary) ’

Evans v. Hennessy, 934 F.Supp. 127 (D.Del. 1996). An inmate sued a guard alleging violation
of his civil rights when the guard struck him twice on the head with a closed fist. The court
found that evidence established that the guard struck the inmate without justification or
reasonable apprehension of physical harm, in violation of the Eighth Amendment. The court
awarded damages in the amount of $7,500. However, the court found that moving the inmate
away from other prisoners to a cell closer to the guard post to prevent him from disrupting and
inciting other inmates was not a violation of the inmate’s First Amendment right of free speech,
and the change of cells did not violate any constitutionally protected liberty interest because the
inmate was not moved to a more restrictive unit. (Sussex Correctional Institution, Delaware)

Freeman v. Fairman, 916 F.Supp. 786 (N.D.Ill. 1996). A deceased inmate’s children and the
special administrator of his estate filed a § 1983 civil rights action against a county and county
officials, alleging an Eighth Amendment violation in connection with the death of the inmate.
The district court dismissed the federal court claims but retained jurisdiction for related state
court claims. The court found that a single instance of improper medical care, such as the one
at issue, was insufficient to show a governmental policy or custom to support § 1983 liability.
The court also found that the plaintiffs failed to sufficiently allege the requisite deliberate
indifference to state an Eighth Amendment claim. The plaintiffs had alleged that the county
failed to identify any abnormality in the size of the inmate’s liver and administered tuberculosis
medication to him at several times the normal dosage, leading to his death while in custody.
(Cook County Department of Corrections, Illinois)

Garrett v. Angelone, 940 F.Supp. 933 (W.D.Va. 1996). A state prisoner brought a pro se
action against prison officials asserting § 1983 claims and violation of the Americans

with Disabilities Act (ADA). The district court found that prison officials were entitled

to qualified immunity from monetary damages on the inmate’s ADA claims because of
uncertainty about the applicability of ADA to state prisons. The court also found that the
prisoner’s allegations were insufficient to support a claim under ADA. The court also found
that changes in the prisoner’s custody status, security status, and earning rates for good
conduct time did not violate due process. The court noted that an inmate’s security level,
custody status and opportunity to earn good conduct time are subject to change at any time
during incarceration based on the behavior of the inmate and discretion of prison officials. The
court also noted that an inmate’s parole eligibility date and mandatory parole release date are
estimates only, subject to change based on changes in an inmate’s other classifications.
(Virginia Dept. of Corrections)

Glover v. Johnson, 931 F.Supp. 1360 (E.D.Mich. 1996). Female prisoners moved to hold prison
officials in an ongoing class action which challenged educational and vocational opportunities
available to female prisoners in Michigan. The district court held prison officials in contempt of
various orders relating to court access, vocational programs, and apprenticeship programs at
women’s facilities. The court assessed fines of $500/day until compliance with all court orders
regarding access to courts was achieved and ordered prison officials to submit policies and plans
to achieve compliance in this and other areas. The court also levied a $500/day fine until
compliance was achieved in the areas of vocational programming and another $500/day fine
until compliance was achieved in the area of apprenticeship programming. The court found
that the officials’ clear, positive and repeated violation of orders warranted significant monetary
contempt sanctions. (Michigan Department of Corrections)
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Goff v. Burton, 91 F.3d 1188 (8th Cir. 1996). A prisoner brought a § 1983 action against
prison officials alleging damages arising out of retaliatory transfer and punishment.

The district court entered judgment for the prisoner and the appeals court affirmed. The
appeals court found that the sequence of events supported the determination that the prisoner
was transferred from a correctional center to a penitentiary in retaliation for a civil rights
action the prisoner had brought against the prison. The appeals court also found that the
district court could conclude that a disciplinary action imposed on the prisoner was in
retaliation for filing a suit, as the penitentiary did not put forward "some evidence" in support
of its disciplinary action. The appeals court held that the trial court could impose damages of
$2,250 for 225 days spent in segregation. The court noted that although prison officials had
information tending to implicate the prisoner in an assault, they took no action until after the
civil complaint had been received. (Iowa State Penitentiary)

Hancock v. Thalacker, 933 F.Supp. 1449 (N.D.Iowa 1996). Prisoners sued a warden and other
prison officials alleging that being disciplined for filing grievances containing false or
defamatory statements violated their constitutional right to petition for the redress of
grievances. The district court refused to certify the suit as a class action but denied summary
judgment for the defendants, allowing the inmates to pursue their claims for declaratory and
injunctive relief. The court found that disciplining inmates for false or defamatory statements
in grievances based on less than a preponderance, or greater weight, of evidence that the
inmate knowingly made such statements, would violate an inmate’s right of petition. The court
also found that an inmate’s rights would also be violated if the inmate were not provided with
notice of the burden of proof to sustain the charge. The court noted that interference with an
inmate’s "kite," which was the routine means of direct communication with the warden, would
constitute a chilling of the inmate’s right to petition for redress of grievances. (Iowa Men's
Reformatory)

Harris v. Chapman, 97 F.3d 499 (11th Cir. 1996). A Rastafarian inmate brought a §

1983 action against officers of a "closed custody" facility alleging that they forcibly

removed him from his cell and had his hair cut while beating him and using racial slurs. The
district court jury exonerated five defendants but awarded $500 in punitive damages against
the sixth. The appeals court held that evidence supported the punitive damages award against
the sixth officer. The officer allegedly kicked and beat the inmate, snapped his head back with a
towel, "mugged" or slapped him twice in the face, and harassed him with several racial epithets
and other taunts. The court also held that Florida’s hair length rule does not violate the First
Amendment or RFRA. (Martin Correctional Institution, Florida)

Jensen v. Clarke, 94 F.3d 1191 (8th Cir. 1996). State prlson inmates brought a § 1983

action against prison officials alleging that randomly assigning new inmates to double

cells substantially increased the risk of violence by cellmates. On remand from an

appeal of a remedial plan, the district court ruled that prison officials had actual

knowledge of and disregarded a substantial risk of safety to inmates posed by random cell
assignments. The appeals court affirmed, finding that the practice was cruel and unusual
punishment and noting that this suit was a failure-to-protect case focusing on the manner of
assigning new inmates to cells, rather than a prison crowding case. The court found that cruel
and unusual punishment was established by evidence that demonstrated the increased number
of inmates found guilty of violent offenses, the number of inmates requesting protective custody,
and anecdotal evidence of violence from prisoners. The appeals court held that prison officials
were entitled to qualified immunity in their individual capacities in light of the diversity of
precedent on the need for classifying cellmates. The appeals court found that a district court
injunction which required prison officials to use available classification information to
determine cellmate compatibility was a proper remedy, after officials chose to take a premature
appeal rather than remedy the constitutional violation. The appeals court held that the
Eleventh Amendment did not bar the award of attorney fees as an ancillary to prospective relief
and that limits on fee awards under the Prison Litigation Reform Act (PLRA) did not apply
retroactively. The court found that reductions used to make a lodestar award of attorney fees
were not abuses of discretion. The court had used a 10% reduction of the number of hours
sought by the attorneys, while the state had requested a 50% reduction. The court had also
made a 15% reduction of attorney fees for partial success despite the state’s request for a 75%
reduction, noting that the inmates had prevailed on the primary claim that the prison was
unsafe. (Nebraska State Penitentiary)

Lacy v. Berge, 921 F.Supp. 600 (E.D.Wis. 1996). An inmate filed a suit seeking injunctive relief
and monetary damages for alleged violation of his civil rights. The district court held that a
prison guard did not act with deliberate indifference toward a serious risk of harm faced by the
inmate, even assuming that the guard watched a fight briefly and did not intervene. The
inmate claimed his attacker was armed with a shampoo brush with which he was beating him
unconscious, the inmate did not establish that the fight was readily preventable or that it
would have been reasonable for the guard to have tried to stop the fight, or that the guard
acting alone could have ended the fight any sooner. The court also held that the alleged failure
of prison officials to investigate the fight thoroughly and to refer the attacking inmate to the
district attorney for criminal prosecution did not violate the inmate’s constitutional rights, as
the inmate suffered no harm from the nonprosecution of his attacker. The court found that the
attacking inmate was not subject to suit under § 1983. (Fox Lake Corr. Institution, Wisconsin)
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Mathie v. Fries, 935 F.Supp. 1284 (E.D.N.Y. 1996). A former inmate of a county

correctional facility brought an action against the facility’s Director of Security alleging

that the director sexually abused him while he was confined as a pretrial detainee. The
district court entered judgment for the inmate, finding that evidence was sufficient to

support findings that the director repeatedly sexually abused the inmate and that the

director sodomized the inmate while he was handcuffed to pipes in the security office.

The court found that these acts violated the inmate’s due process rights and that the director
was not qualifiedly immune from § 1983 claims, awarding compensatory damages of $250,000
and punitive damages of $500,000. The court noted that evidence showed that the inmate
sustained physical injury to his anal area and suffered from post-traumatic stress disorder as a
result of sexual abuse by the director. The court called the director’s action an outrageous abuse
of power and authority. (Suffolk County Correctional Facility, New York)

Sisneros v. Nix, 95 F.3d 749 (8th Cir. 1996). A prisoner incarcerated in an Arizona

facility sued Iowa prison officials alleging First Amendment violations as a result of his
retaliatory transfer. The district court granted summary judgment to the inmate on a
damage claim but the appeals court reversed in part and remanded. The appeals court found
that the officials were entitled to qualified immunity. (Iowa State Penitentiary)

Warren v. Keane, 937 F.Supp. 301 (S.D.N.Y. 1996). Prisoners brought a § 1983 action

against prison officials alleging that their exposure to environmental tobacco smoke

(ETS) violated their Eighth Amendment rights. The district court denied the defendants’
motion for summary judgment, finding a fact question as to whether the level of smoke
permeating the prison was so severe as to be a danger to the health of prisoners. The court also
found that a fact question as to whether a prison corrections officer and fire and safety officer
were entitled to qualified immunity precluded summary judgment. The court ruled that
supervisors did not have qualified immunity because they were chargeable with the knowledge
of the conditions of the prison and with the knowledge that second-hand smoke could cause
serious health problems. The prisoners alleged that smoke permeated the facility due to
underenforcement, inadequate smoking rules, overcrowding, and poor ventilation. (Ossining
State Correctional Facility, New York)

Webb v. Lawrence County, 950 F.Supp. 960 (D.S.D. 1996). A prisoner sued county

correctional officials alleging civil rights violations under § 1983 and common-law

negligence, seeking compensatory and punitive damages in connection with a sexual assault by
another prisoner. The district court granted summary judgment for the defendants and
dismissed the negligence and punitive damages claims. The court ruled that the incarceration of
the plaintiff in the same cell as a prisoner who sexually assaulted him did not give rise to a
cause of action against corrections officials under § 1983. The court found that the officials had
no reason to be aware and were not in fact aware of an excessive risk to the plaintiff's health or
safety, noting that the prisoner who committed the assault had assaulted no other prisoners
while incarcerated nor had the plaintiff notified officials of his fear of his cellmate or of any
assaults until he had been assaulted for four straight days. The court also found that under
South Dakota law, the purchase of liability insurance by the county on behalf of prison officials
did not waive the officials’ statutory immunity from personal liability for negligence. (Lawrence
County Jail, South Dakota)

1997

Alley v. Angelone, 962 F.Supp. 827 (E.D.Va. 1997). Prisoners brought a civil rights

action against corrections officials and the district court dismissed the case. The court

found that the prisoners could not recover under the civil remedies section of the

Racketeer Influenced and Corrupt Organizations Act (RICO) where they did not allege

that they were injured in their business. The court held that the prisoners did not have a
constitutional right to prison work assignments or a constitutionally protected interest in
continued prison employment. The prisoners also failed to state a § 1985 claim with their
allegations that corrections officials engaged in a conspiracy to under-staff facilities and to
incite riots. The court found that due process was not required before a prison lockdown, as
lockdowns were within the normal range of incarceration. (Virginia Department of Corrections)

Benjamin v. Jacobson, 124 F.3d 162 (2nd Cir. 1997). Prison officials who had entered

into a consent decree governing conditions at New York City jails moved for the

immediate termination of those decrees under the Prison Litigation Reform Act (PLRA).
Pretrial detainees opposed the motion. The district court vacated the decrees and the

detainees appealed. The appeals court affirmed in part and reversed in part, finding

that the PLRA’s consent decree termination provision did not violate the separation of powers
principle, equal protection or due process. The court found, however, that the provision refers to
constitutional termination of federal remedies arising out of consent decrees, but does not
mandate the termination of the decrees themselves. The court also found that the PLRA
provision made only the nonfederal aspects of a consent decree unenforceable by federal courts;
nonfederal provisions remained binding but could only be enforced by state courts. (New York
City Department of Correction)
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Board of County Com’rs. of Bryan County, Okls. v. Brown, 117 S.Ct. 1382 (1997).

Respondent Jill Brown brought a claim for damages against petitioner Bryan County

under 42 U.8.C. Sec. 1983. She alleged that a county police officer used excessive force

in arresting her, and that the county itself was liable for her injuries based on its sheriff’s
hiring and training decisions. She prevailed on her claims against the county following a jury
trial, and the Court of Appeals for the Fifth Circuit affirmed the judgment against the county
on the basis of the hiring claim alone. The United States Supreme Court held that the Court of
Appeals’ decision "cannot be squared with our recognition that, in enacting Sec. 1983, Congress
did not intend to impose liability on a municipality unless deliberate action attributable to the
municipality itself is the ‘moving force’ behind the plaintiff’s deprivation of federal rights."
(Bryan County, Oklahoma)

Carrigan v. State of Del., 957 F.Supp. 1376 (D.Del. 1997). A female inmate brought a

civil rights action against prison officials and a guard as the result of an alleged rape by

the guard. The district court found that the inmate did not establish deliberate

indifference by prison officials where the officials had a policy forbidding sexual contact
between correctional officers and inmates, the alleged rapist had received a total of 64 hours of
training, and the inmate offered no expert opinion to rebut an expert report that the training
was adequate. The court found that prison officials were entitled to qualified immunity. The
court noted that the inmate’s transfer to protective custody following her alleged rape by a
guard did not show deliberate indifference but, rather, showed the prison officials’ attentiveness
to her condition as they were aware that her claims put her at risk of attack by other inmates.
The court found that the inmate failed to establish an Eighth Amendment violation through
evidence of other incidents because nearly all of those incidents occurred after the alleged rape,
and those which occurred prior took place at a different institution or were unsubstantiated by
the inmate involved. However, the court found that the inmate had stated a claim based on
gross or wanton negligence, or bad faith, against the guard. (Delaware Department of
Correction)

Carty v. Farrelly, 957 F.Supp. 727 (D.Virgin Islands 1997). Detainees and inmates

housed in a criminal justice complex asked the court to find officials in civil contempt of

a consent decree. The district court found that the consent decree comported with the
principles of the Prison Litigation Reform Act (PLRA) because it was narrowly drawn,
extended no further than necessary to correct the violation of federal rights, and was the least
intrusive means necessary to correct the violations. The court found the officials in contempt for
failing to comply with the terms of the consent decree, and continued noncompliance with a
court order requiring officials to pay detainees’ and inmates’ attorney fees. The officials
admitted they never fully complied with the order and failed to make meaningful progress
toward reducing the inmate population. The officials had paid only $50,000 of the $155,000
attorney fees that the court had ordered paid to the National Prison Project of the American
Civil Liberties Union. (Criminal Justice Complex, St. Thomas, Virgin Islands)

Doby v. Hickerson, 120 F.3d 111 (8th Cir. 1997). A former prisoner brought a § 1983

action alleging that a psychiatrist and other corrections personnel violated his due

process rights by administering antipsychotic medications to him without his consent.

The district court awarded the prisoner $9,500 in compensatory damages and the defendants
appealed. The appeals court affirmed, finding that the psychiatrist was only qualifiedly immune
for a portion of the treatments in question, and that the record supported the amount of
damages awarded. According to the court, the psychiatrist should have known of the Supreme
Court’s Harper decision when she met with the prisoner three weeks after it was handed down,
and she was therefore not entitled to qualified immunity for administrations that occurred
thereafter. The court noted that the prisoner was afforded virtually no procedural protections,
and experienced severe side effects that continued for weeks after the medications were
discontinued. (ADC Special Programs Unit, Arkansas)

Dovwney v. Denton County, Tex., 119 F.3d 381 (6th Cir. 1997). An inmate who was

sexually assaulted by an employee of a county sheriff’s department sued the county and

jail officials and employees under § 1983 and the Texas Tort Claims Act, alleging they were
negligent in failing to prevent the assault. The district court entered judgment for all
defendants on the § 1983 claim, and entered judgment for the inmate on the remaining claims.
The district court held the county liable for $100,000 and the assailant liable for $1 million. The
county and inmate appealed. The appeals court affirmed as amended, finding that the inmate’s
tort claim did not "arise out of" the assailant’s intentional tort but rather from a co-employee’s
negligence. The assailant left his post and went to the women’s unit and asked another officer
to have the plaintiff brought from her cell to repair a short tear in his uniform pants. The
employee explained that the plaintiff was not a trustee and it was customary for trustees to
repair guards’ uniforms. Although the employee thought the assailant’s request was strange,
she did not call her supervisor and instead brought the plaintiff down to repair the uniform as
requested by the assailant. Although the employee initially remained with the plaintiff and
assailant after admitting them to a multipurpose room, she eventually left them unsupervised
for nearly two hours. (Denton County Jail, Texas) '
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Estate of Davis by Ostenfeld, v. Delo, 115 F.3d 1388 (8th Cir. 1997). A state inmate

brought a § 1983 action against correctional officers and prison administrators alleging

the use of excessive force when he was removed from his cell. The district court entered
judgment against the defendants and they appealed. The appeals court affirmed, finding

that evidence supported the determination that a correctional officer used excessive force
against the inmate in violation of the Eighth Amendment. The court also found that

evidence supported the determination that other officers and a supervisor were liable for
failing to protect the inmate from the use of excessive force, and that the prison
superintendent’s failure to investigate or take remedial action subjected him to liability. The
court held that qualified immunity was not available to the defendants, and that punitive
damages were warranted against the correctional officer and prison superintendent. The inmate
alleged that the correctional officer struck him in the head and face 20 to 25 times while four
other officers were restraining his limbs, after the inmate had complied with an order to lie face
down on the floor without resistance. The district court had found that the inmate sustained
serious injuries and that the correctional officer used force maliciously and sadistically for the
purpose of causing the inmate harm. The prison superintendent had authorized an
investigation into the correctional officer’s failure to report the use of force, was advised that
the officer should be discharged because of persistent complaints, but took no responsive action.
The district court had awarded $10,000 in compensatory damages against seven defendants
jointly and severally, and awarded punitive damages in the amount of $5,000 each against the
correctional officer and the supervisor. (Potosi Correctional Center, Missouri)

Gavin v. Branstad, 122 F.3d 1081 (8th Cir. 1997). After a consent decree was entered in

an action challenging conditions in a state prison, and after the subsequent

enactment of the Prison Litigation Reform Act (PLRA), a state moved to terminate
prospective relief. The district court denied the motion, declaring unconstitutional the
"immediate termination" provisions of PLRA. The appeals court reversed and remanded,
holding that the provisions did not violate the separation of powers doctrine, equal protection,
or due process. The court noted that the nature of a remedy to be applied in the future is not
established in perpetuity upon approval of a consent decree. (Iowa State Prison)

Holt Bonding Co., Inc. v. Nichols, 988 F.Supp. 1232 (W.D.Ark. 1997). A bail bond company
brought a § 1983 action against a sheriff, alleging that the sheriff violated its due process
rights by effectively suspending its license. The district court concluded that the company

had proven the essential elements of its § 1983 claim and ordered the parties to advise the
court about possible damages. The court found that the sheriff’s action, suspending the
company’s authority to issue bonds in the county, was equivalent to suspending the company’s
license and that the sheriff was not entitled to qualified immunity because a reasonable official
would have known that refusing to accept all bonds written by the company without notice or a
hearing violated the company’s clearly established rights. The court noted that the sheriff had
not given the company adequate notice by simply telling one of its bail bondsmen that the
county would no longer accept bonds from the company. (Sheriff of Nichols County, Arkansas)

Inmates of Suffolk County Jail v. Rouse, 129 F.3d 649 (1st Cir. 1997). A sheriff moved to
terminate a 1979 consent decree pursuant to the Prison Litigation Reform Act (PLRA). The
decree arose from a class action challenging conditions of confinement. The district court
granted the sheriff's motion in part, but denied the Massachusetts Commission of
Correction’s motion to vacate the decree. The appeals court held that PLRA did not violate
the separation of powers principle, the detainees’ due process rights, or the detainees’ equal
protection rights. The appeals court found that PLRA mandates the termination of extant
consent decrees unless the district court makes specific findings that are necessary to keep a
particular decree alive. The court also found that the district court was not required to conduct
an inquiry into whether violation of a federal right currently existed, or would come into
existence, before it terminated a consent decree governing confinement conditions for pretrial
detainees. The district court determined that double-bunking of the county jail’s pretrial
detainees did not violate the federal rights of detainees, given that such conduct, in and of
itself, was not a constitutional violation. (Suffolk County Jail, Massachusetts)

Jensen v. County of Lake, 958 F.Supp. 397 (N.D.Ind. 1997). A county filed a motion to
terminate a consent decree and judgment order through the provisions of the Prison

Litigation Reform Act (PLRA). The district court held that Congress could, through the

Prison Litigation Reform Act, modify the authority of a court to award relief greater

than that required by federal law, and thus the PLRA section providing for immediate
termination of prospective consent decrees in pending cases did not violate the separation of
powers doctrine, nor did retroactive application of the section. The court also found that PLRA
did not violate equal protection. However, the court found that inmates had adequately alleged
that overcrowding made it difficult for jail personnel to ensure the safety of inmates and
therefore further proceedings were necessary before the district court could terminate the
consent judgment. The court held that PLRA does not violate the separation of powers doctrine,
even though by altering prospective relief PLRA makes futile the careful negotiations that have
gone into crafting a consent decree, the parties’ strategy to save time and effort in litigating,
and compromises made in exchange for giving up risk. According to the court, even if a consent
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decree in prison reform litigation was a "contract” for the purposes of the contract clause,
Congress did not act irrationally or arbitrarily when it enacted PLRA and therefore did not
impermissibly impair contract rights. The initial lawsuit was filed in 1974 on behalf of inmates
of the Lake County Jail and a consent decree was entered in 1980. Two years later the
defendants admitted that they had not complied and a broader and more detailed agreement
was entered, encompassed in a judgment order in 1982. Since then, the district court has
maintained continuing supervision over the operation of the jail in order to enforce the 1980
decree and the 1982 judgment. (Lake County Jail, Indiana)

Jones v. City and County of San Francisco, 976 F.Supp. 896 (N.D.Cal. 1997). Pretrial

detainees brought a class action against the City and County of San Francisco and various

city officials challenging the constitutionality of their conditions of confinement at a jail.

The district court granted various summary judgment motions filed by the plaintiffs and

the defendants, enjoining future overcrowding based on past unconstitutional overcrowding.
The court found due process violations based on the defendants’ inadequate response to fire
safety risks at the jail, excessive risks of harm from earthquakes, physical defects in the jail’s
water, plumbing and sewage systems, excessive noise levels, and poor lighting. The court held
that the plaintiffs failed to show deliberate indifference or another basis for liability on the
claims of current overcrowding, inadequate food preparation and storage, provision of medical
services, personal visitation, hours and accessibility of legal visitation, legal materials and
assistance, and outdoor recreation. The court noted that pretrial detainees enjoy the greater
protections afforded by the Fourteenth Amendment’s due process clause, rather than the Eighth
Amendment’s protection against cruel and unusual punishment. The district court stated it
would assume that any unreasonable failure of the defendants to remedy obvious deficiencies in
the jail constituted deliberate indifference based on a Special Master’s findings that the
defendant officials had actual and constructive knowledge of every significant deficiency in the
jail for several years. This was evidenced by newspaper accounts, grand jury reports,
defendants’ own written correspondence, and repeated proposal of bond measures to finance
improvements.

The court concluded that development and implementation of a narrowly tailored remedial
plan was an appropriate remedy, and that the plan was to address each condition that was
found unconstitutional including fire safety, seismic safety, water, plumbing, sewage, noise,
lighting and overcrowding. (San Francisco Jail No. 3, California)

McDuffie v. Hopper, 982 F.Supp. 817 (M.D.Ala. 1997). The son of a prisoner who committed
suicide while in the custody of a state department of corrections sued corrections officials,
private party doctors, and health care providers under § 1983. The son alleged wrongful death
caused by negligence, indifference, or recklessness and malpractice. The district court denied
summary judgment for the private party doctors and mental health care providers. The court
determined that although these parties were government contractors, they were performing at
their own behest motivated by a desire to make a profit, rather than at the behest of the
sovereign government. The court found that genuine issues of material fact regarding whether
treatment received by the prisoner was deliberately indifferent precluded summary judgment.
The prisoner had tried to commit suicide at least four times and was receiving large doses of a
psychotropic drug. The prisoner requested that all personal items be removed from his cell
because his hallucinations were intensifying and made statements to prison personnel about
suicide or self harm. But despite these reports of suicidal thoughts a decision was made to
discontinue his psychotropic medication. He was placed in an isolation cell, which the court
suggested might not have been the proper situation for his treatment. Although the prisoner
complained about the discontinuation of his medication, he was not appropriately visited by the
medical defendants and was not transferred from the isolation cell. He committed suicide by
hanging himself with a bedsheet tied to the bars of his isolation cell. (Kilby Correctional
Facility, Alabama, and Correctional Medical Services, Inc.)

Melvin v. U.S., 963 F.Supp. 1052 (D.Kan. 1997). A pro se inmate brought an action

against the United States under the Federal Tort Claims Act for loss of personal

property from his cell. The district court denied summary judgment for the defendants,

finding that once a federal prison officer agreed to lock the inmate’s cell, the officer had a duty
to act with reasonable care, and that fact issues as to whether the officer met that duty
precluded summary judgment. The inmate alleged that the officer negligently unlocked his
prison cell, allowing other prisoners to enter and take his belongings. The inmate valued the
missing property at $226.30. (United States Penitentiary, Leavenworth, Kansas)

Mitchell v. Keane, 974 F.Supp. 332 (S.D.N.Y. 1997). A prisoner brought a civil rights

action against prison officials alleging that they inflicted pain on him by twisting a

baton in his chains while he was shackled. The district court found that the prisoner’s
allegations stated a civil rights claim for excessive use of force, and that the prisoner’s
allegation that a sergeant was present at the time of the incident stated a claim of supervisory
liability. (Sing Sing Correctional Facility, New York)

27.85



U.S. Distriet Court
QUALIFIED IMMUNITY
PRIVATE PROVIDER

U.S. Appeals Court
DAMAGES

U.S. Supreme Court
42 USCA SEC. 1983
QUALIFIED IMMUNITY
PRIVATE OPERATOR

U.S. Appeals Court
DELIBERATE
INDIFFENCE
FAILURE TO PROTECT
FAILURE TO
SUPERVISE

Nelson v. Prison Health Services, Inc., 991 F.Supp. 1452 (M.D.Fla. 1997). The personal
representative of an inmate who died of an acute myocardial infarction while awaiting

trial in a county jail brought a § 1983 action against a county, county sheriff, the private
company that provided medical services to the jail, and individual nurses employed by the
company. The district court held that the sheriff was protected from individual liability under
the qualified immunity doctrine, but that the nurses were not entitled to raise a defense of
qualified immunity even though they were considered state actors under § 1983. The court held
that the evidence was sufficient to establish that the nurses were deliberately indifferent to the
inmate’s medical needs and failed to provide treatment. According to the court, the nurses
delayed giving the inmate her prescription medication for her cardiac condition for 36 hours,
failed to verify her medications after she disclosed them to the screening nurse, failed to
examine the inmate when she complained of chest pains, and failed to call for an emergency
response team until the inmate had stopped breathing. The court held that reports of a court
appointed monitor regarding the pervasive failure of the private medical service company to
provide medical care to the inmates of the county jail, and the company’s own internal
memoranda characterizing the attitude of the nurses at the jail as one of deliberate
indifference, were sufficient to establish a custom of violating inmates’ constitutional rights to
medical treatment. (Pinellas County Jail, Florida)

Newman v. Holmes, 122 F.3d 650 (8th Cir. 1997). Two state inmates brought a § 1983

action against a corrections officer alleging Eighth Amendment violations as the result

of the officer’s failure to protect them from an attack by another prisoner. A district court jury
returned a verdict for the inmates, awarding each $500 damages. The appeals court affirmed,
finding that evidence supported the finding that the officer’s act of opening the door to the cell
of an inmate in isolated confinement created an excessive risk of harm to the other inmates,
and that evidence supported the finding that the officer was deliberately indifferent to such
risk. (Tucker Maximum Security Unit, Arkansas)

Richardson v. McKnight, 117 S.Ct. 2100 (1997). McKnight, a prisoner at a Tennessee
correctional center whose management had been privatized, filed an action under 42

U.S.C. Sec. 1983 for physical injuries inflicted by petitioner prison guards. The District

Court denied McKnight's motion to dismiss, finding that, since the guards were employed by a
private prison management firm, they were not entitled to qualified immunity from Sec. 1983
lawsuits. The Court of Appeals affirmed. The Supreme Court held that prison guards employed
by a private firm are not entitled to qualified immunity from suit by prisoners charging a Sec.
1983 violation.

Scott v. Moore, 114 F.3d 51 (5th Cir. 1997). A pretrial detainee who alleged she was

sexually assaulted by a correctional officer brought a § 1983 action against a city and its

police chief. The district court entered summary judgment for the defendants, but the

appeals court remanded the case on the claim of inadequate staffing. On remand, the

district court again entered summary judgment for the defendants and the detainee

appealed. The appeals court vacated and remanded. On rehearing en banc, the court of

appeals affirmed, holding that the detainee met the burden or est