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a~endments that could arguably apply to che conduct of
interrogat i rts-, :::'6 not -apply extraterr':'t~rial1y to aliens,
The Eighth mend,l';'lent has no applicatior, because it applies
solely to ' O$e persons upon whom crim~~al sanctions have
been impbsThe detention of enemy combatants is in no '
sense the i oosit':'on of a criminal sanction and thus the. ,

Eighth &"'!\e -ent do~s not apply.

• Taking all of tee relevant circ~~stances into account (such,
as the Gove nment'sneed for informatior: to avert terrorist
activities gains: the United States and its citizens! the
good faith fforts to avoid producing severe physical or
mental pain or suffering, and the absence of malicious or
sadistic pu pose cy those conducting the interrogations),
the use of - he techniques described belcw and of comparable,
approvedte hniques would not constitute conduct of the type
that would e pro~ibited by the Fifth, ~ighth, or Fourteenth
fu~endments ven ~ere they to be applicap~e.
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• The use o! the following techniques and of comparable,
approved te hniq~es in the interrogation of al-Qa'ida
detainees b ~he CIA does not violate any Federal statute or
other law, here the CIA interrogators do not specifically
intenC.to C t:se t~e detainees to undergo severe physical or
mental pain or sTEering (i,e. ,they act 'tlith the good faith
belief that ~heir cor-duct will not cause such pain or
suffering): isolation, reduced caloric i:,.take (so long as
the amount s calc:llated to maintain the general health of
the detaine s), deprivation of reading =t".ateriaJ., loud 'music
or white r-o se (at a decibel level calct:lated to avoid
damage to t: edeta:'nees' hearing), the at.tention grasp,
walling, thfac~a~ hold, the facial slap (insult slap), the
abdominal s ap, c~amped confinement, wall scanding, stress
positions, leep deprivation, the use 0: diapers, the use of
harmless ir. ects, and the waceX' board.
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u.s. Department of Justice

May2S,2004

Office ofLegal Counsel

I~

Washington, D.C. 20530

Thank you for your assistance.

T~TII

Sincerely, ,

Cf~~7lC
,. Jack L. Goldsmith ill

I understand that your office has been working on a report that, in part, discusses
advice provided to the CIA by my Office concerning interrogations in the war on
terrorism. Scott Muller, the General Counsel at CIA,recentIyprovided me with a copy
ofthe report and I wQuld appreciate it if! could have time to review the description ofmy
Office's advice and provide comments before the report is sent to Congress.

Dear Mr. Helgerson:

Mr. John L. Helgerson
Inspector General
Central Intelligence Agency

.Washington, D.C. 20505

Office of the Assistant Attorney General
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Office of the Assistant Attorney General

Mr. Scott Muller
General Counsel
Central Intelligence Agency
Room 7C24 Headquarters Bldg.
Washington, D.C. 20505

Dear Scott:

u.s. Department of Justice

Office ofLegal Counsel

l~fMR

Washington, D.C. 20530

May 27, 2004

•

•2~

Thank you for sending us a copy of the Inspector General Report concerning the
Central Intelligence Agency's program for enhanced interrogation techniques.

Information in that report has raised concerns about certain aspects of
interrogations in practice. As you know, the opinion that the Office ofLegal Counsel
provided to John Rizzo in August 2002 addressing ten enhanced interrogation techniques
depended upon a number offactual assumptions as well as limitations concerning how
those techniques would be applied, and it is my understanding that this Office
subsequently agreed that the same legal principles, subject to the same factual
assumptions and limitations, could be applied for interrogations ofpersons other than the
specific individual addressed in that August 4002 opinion. Our initial review ofthe
Inspector General's Report raises the possibility that. at least iti some instances and
particularly early in the program, the actual practice may not have been congruent with
all of these assumptions and limitations. .

In particular, it appears that the application of the waterboard technique may have
deviated in some respects from the descriptions in our opinion. We have not yet
reviewed all the pertinent facts to determine whether such deviations are material for
purposes of the advice we provided. Some facts discussed by the Report had clearly been
discussed with Department ofJustice personnel in 2003. Some other information,
however, appears to have been generated in thecourseofth~ Inspector General's inquiry.
It raises a concern.· for example, that the Inspector General has suggested, among other'
things, that the "SERE waterboard experience is so different from the subsequent Agency
usage as to make it almost irrelevant." IG Report at 22 0.26. As you know, the use of the
waterboard mSERE training was a significant factor in this Office's legal analysis. I
understand that the waterboard technique has not been used since March 2003. In light of
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the assertions in the Inspect9f Gen,eral's Report, and the factual assumptiooslUlderlying
our advice, we strongly recominend that any use ofthis technique remain suspende4 lUltil
w~ have had a more thorough opportunity to review the Report and the factual assertions
in it.

We recommend that with respect to the use ofthe other nine techniques, you
review the steps you have already taken to ensure that in actual practice any use ofthose
techniques adheres closely to the assumptions and limitations stated in our opinion of
August 2002.

Finally, the Report also includes hiformation concerning interrogations that are
not part ofthe enhanced interrogation techniques program. As you know, we have not
provided advice on practices described in those portions ofthe Report.

(rJ~
.-j;L. Goldsmith ill
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I have further inquired into the circumstances surrounding the creation oftbe bullet points
in the spring of2003. These inquiries have reconfirmed what I have conveyed to you before.
namely, that fue bullet points did not and do not represent an opinion or a statement ofthe views
ofthis Office. <]81 . .

June 10, 2004

Washington, D.C. 20530

Office ofLegal Counsel

U.S. Departinent ofJustice

As I previously advised you, to respond to your currerit request for an opinion, my Office
will first need your views in writing on the legal questions to be addressed. The longstanding
practice ofour Department and Our Office is to require such a expression of views from an
agency seeking our written opinion. The practice extends at least as far back as 1924, when
Attorney General Stone issuec1 a letter to all cabinet officerS and the Secretary to the President,
requesting that agencies submit "the written opinion of the chief law officer ofthe Department,
Board. Bureau, or Commission, based upon the facts and documents" when asking for the
opinion of the Attorney General. Letter for (Jovernment Officials, from Harlan F. Stone,
Attorney General (Sept. 15, 1924) (emphasis deleted). This Office now carries out the Attorney
General's opinion-writing function, 28 C.F.R. 0.25(a), and follows the same procedure. The
requirement of an opinion from the requesting agency helps to ensure the completeness and
legitimacy of the process by which our Office issues opinions. To be sure, our Office has not
applied the policy with complete unifonnity, especially where operational needs have made such
a process impractical or where the White House Counsel, OMB, or our own Department is the

Dear Scott:

By a letter dated March 2, 2004. you asked me to "reaffirm" three pages ofbullet points,
entitled "Legl,\! Principles Applicable to CIA Detention and Interrogation ofCaptured Al-Qa'ida
Personnel.n You indicated that our Office had approved these bullet points in June 2003.

¢'

Scott W. Muller, Esq.
General Counsel
Cen'tral Intelligence Agency
Washington, D.C. 20505

Office of the Assistant AJttJrM.y <Jc:iuonl
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requester. Nevertheless. this practice seems particularly prudent here, where the issues deserve
the fullest exp. loration, ~~where many ofthe facts and practices necessary for the analysis fall.
within your expertise.\j"D1'

Uook forward to hearing from you so that we may proceed as expeditiouslyas possible
on your important request.

Sincerely,

Q~OId&mili ill

TO~Tj
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By a letter dated March 2, 2004, you asked me to "reaffinn" three pages ofbullet points,

entitled "Legal PrinCiples Applicable to CIA Detention and Interrogation of Captured Al-Qa'ida
.¢:nnel." You indicated that OUT Office had approved these bullet points in June 2003.

I have further inquired into the circumstanceS surrounding the creation of the bullet points
in the spring of2003. These inquiries have reconfirmed what I have conveyed to you before, .
namely, that theb~t points ~id not and do not represent an opinion or a statement of the views
of this Office. !JZI

"IN~

June 10, 2004

Washington, D.C. 20530

U.S. Department ofJustice

. OfficeofLegal,S~~
~nL~

Dear Scott:

Scott W. Muller, Esq.
General Counsel
Central Intelligence Agency
Washington, D.C. 20505

office of theAssistllIU Attorney General

As Ipreviously advised you, to respond to your current request for an opinion, my Office
.will first need your views in writing on the legal questions to be addressed. The longstanding
practice ofourDepartment and our Office is to require such a expression ofviews from an .
agency seeking our written opinion. The practice extends at least as far back as 1924, when.
Attor:ney General Stone issued a letter to all cabinet officers and the Secretary to the President,
requesting that agencies submit "the wrItten opinion ofthe chieflawofficer ofthe Department,
Board. Bureau, or Commission~Qased upon the facts and documents" when askingfor the
opinion of the Attorney General. Letter for Government Officials, from Harlan F. Stone,
Attorney General (Sept. 15, 1924) (emphasis deleted). This Office now carries out the Attorney
General's opinion-writing function, 28 C.F.R. O.25(a), and follows the same procedure. The
requirement of an opinion from the requesting agency helps to ensure the completeness and
legitimacy of the process by which our Office issues opinions. To be sure, our Office has not
applied the policy with complete unifonnity, especially where operational needs have made such
a process impractical or where the White House Counsel, OMS, or our own Department is the
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I look forward to hearing from you so that we may proceed as expeditiously as possibleon your important request. (U)
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requester. Nevertheloss,.-this practice seems particulatlyprudent here, where-ihe issues deserve
the fullest exploration,.~.d here I!lany of the facts and practices necessary for the analysiS" fall
within your expertise. y;:'1 . . .
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cc: Scott W. Muller, Esq.

. June 18, 2004

U.S. Department' ofJustice

Office ofLegal Counsel

'N~

Washington, D.C. 20S30

Mr. George J. Tenet
Director
Central Intelligence Agency
Washington, D.C. 20505

Dear Director Tenet:

Sincerely,

CJ~ /!)JJ4L 2

kCk L. Goldsmith III

I am writing at the Attorney General's request concerning a report that that the
Inspector General of the CIA has recently forwarded to your office. The Department of
Justice did not have an opportunity to review a draft of the report and instead only had a
chance to review the final report after 'it had been forwarded to your office.

The Department ofJustice believes that the report contains some ambiguous
statements concerning the Attorney General's remarks at a 29 July 2003 meeting of
selected NSC principals that shOUld be clarified and that it contains some statements that
mistakenly characterize the extent ofadvice provided by the Department.

The Attorney General requests that you return the report to your Inspector
General with a request to make the modifications suggested in the attached document,
which we believe are necessary to clarifY ambiguities or correct mistaken
characterizations.

Office of the Assistant Attorney General
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