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After suffering torture and five years imprisonment in an Albanian
concentration camp due to anti-communist activities, Mr. M was
granted asylum and had been living in the United States for over 12
years when he was detained by immigration authorities and placed in
mandatory detention. At the time of his detention in 2004, Mr. M had
been a lawful permanent resident since 1992 and he was married with
three US citizen children. Immigration and Customs Enforcement (ICE)
charged Mr. M with being deportable from the US due to convictions
related to purchasing a stolen vehicle and filing false information
in a home loan application. He spent more than four years in detention
fighting deportation by seeking protection under the Convention
Against Torture, fearing that he would be tortured if returned.!' Mr.
M’s wife and children lived in San Diego, California, hundreds of
miles from where he was detained, so over four years they saw each
other only four or five times. His wife told Amnesty International
she was struggling to raise their children alone. Having lost the
lease to their small business, she said she didn’t know how they would
survive, yet she could not bring herself to tell her husband because
she did not want to further erode his spirit. At the time Amnesty
International interviewed the family, Mr. M was considering giving
up his case because he did not know if or when he would be released

from detention. According to his attorney, Mr. M was finally released

on bond in September 2008 and is extremely happy to be back with his

family awaiting final determination of his case.?

Amnesty International interviews with Mr. M’s wife and

attorney (identities withheld), June 2008.°




INTRODUCTION
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“WHETHER I'M DOCUMENTED OR NOT, I'M A HUMAN BEING.
| USED TO THINK BIRDS IN A CAGE WERE SO PRETTY BUT NO
ONE SHOULD BE DEPRIVED OF FREEDOM — NO ONE SHOULD

BE CAGED.”

Amnesty International interview with former immigration detainee

(identity withheld), June 2008

Migration is a fact of life. Some people move to
new countries to improve their economic situation
or to pursue their education. Others leave their
countries to escape armed conflict or violations of
their human rights, such as torture, persecution,
or extreme poverty. Many move for a combination
of reasons. Governments have the right to
exercise authority over their borders; however,
they also have obligations under international law
to protect the human rights of migrants, no matter
what prompted an individual to leave his or her
home country.

This report focuses on the human rights violations
associated with the dramatic increase in the

use of detention by the United States as an
immigration enforcement mechanism. In just
over a decade, immigration detention has tripled.
In 1996, immigration authorities had a daily
detention capacity of less than 10,000.* Today
more than 30,000 immigrants are detained each
day,® and this number is likely to increase even
further in 2009.6

More than 300,000 men, women and children
are detained by US immigration authorities each
year.” They include asylum seekers, torture
survivors, victims of human trafficking, longtime
lawful permanent residents, and the parents of
US citizen children. The use of detention as a
tool to combat unauthorized migration falls short
of international human rights law, which contains
a clear presumption against detention. Everyone
has the right to liberty, freedom of movement,
and the right not to be arbitrarily detained.

The dramatic increase in the use of immigration
detention has forced US immigration authorities
to contract with approximately 350 state and
county criminal jails across the country to house
individuals pending deportation proceedings.
Approximately 67 percent of immigration detainees
are held in these facilities, while the remaining
individuals are held in facilities operated by
immigration authorities and private contractors.?
The average cost of detaining a migrant is $95
per person, per day.® Alternatives to detention,



“IF YOU DON'T HAVE ENOUGH EVIDENCE TO
CHARGE SOMEONE CRIMINALLY BUT YOU
THINK HE’S ILLEGAL, WE [ICE] CAN MAKE

HIM DISAPPEAR.”

James Pendergraph, Former Executive director of the ICE Office
of State and Local Coordination, August 21, 2008%°

which generally involve some form of reporting,
are significantly cheaper, with some programs
costing as little as $12 per day.'° These alter-
natives to detention have been shown to be
effective with an estimated 91 percent appearance
rate before the immigration courts.! Despite the
effectiveness of these less expensive and less
restrictive alternatives to detention in ensuring
compliance with immigration procedures, the
use of immigration detention continues to rise
at the expense of the United States’ human
rights obligations.

Approximately 1.8 million people migrate to the
United States every year.? The vast majority
have official authorization to live and work in the
United States. Less than a quarter do not have
permission to enter the United States, and they
live and work in the country as unauthorized
immigrants.*® The US government estimates
that as of January 2007, there were almost 12
million unauthorized immigrants living in the
United States.'* They come from countries
around the world—the top five countries of
origin are Mexico, El Salvador, Guatemala,

the Philippines, and China.*® Unauthorized
immigrants often live in the shadows and are

at heightened risk of exploitation, discrimination
and abuse. They often work in degrading
conditions'® and are frequently denied access
to many forms of healthcare, housing, and
other services.'” Individuals committing

abuses against immigrants know that they

are unlikely to be held accountable, because
unauthorized immigrants are often reluctant to
turn to the authorities, fearing the possibility of
arrest or deportation.

Politicians, public officials, and the media have
a significant impact on the public’s perception
of immigrants and their rights. Much of the
public debate about migration in the United
States, particularly in the wake of the attacks
of September 11, is framed around issues

of national security and the economy. One
primetime host of a national news channel
stated, “lllegal aliens...not only threaten our
economy and security, but also our health and
well-being....”*® Such comments contribute to
a climate of fear and create the impression that
immigrants do not—and should not—have any
rights at all.

Entering or remaining in the United States without
authorization is a civil violation, not a crime. The
Department of Homeland Security (DHS) has
broad discretion to apprehend individuals it
suspects of immigration violations. Individuals
may be apprehended at the border, during
employment or household raids, as a result of
traffic stops by local police, or after having been
convicted of a criminal offense.



JAILED WITHOUT JUSTICE Immigration Detention in the USA

A 34-year-old Mexican mother of three told Amnesty International

that she was arrested at her home in front of her 3-year-old

autistic US citizen son by local police and jailed for 24

days. According to her attorney,

she was arrested for failure

to appear for a petty theft offense. She was taken to jail

“handcuffed to other people on the way” and interrogated that

evening by an ICE officer. She told Amnesty International that

she does not speak English and had no idea why she was being

held. She also told Amnesty International that ICE officers

said that it was her fault she was being separated from her

family and she should just accept an order of deportation.

After nearly three weeks in detention with no indication of

when she would able to return to her family, she tried to kill

herself. She told Amnesty International “I started feeling

a nervous breakdown—can you imagine, being locked up..the

kids needed me.. I started hanging myself. I don’t know what

happened, but everything started turning dark.” When officers

responded, “[I]nstead of helping me they handcuffed me” and

took her to another cell. She was later released on bond and

is still awaiting final determination of her case.

Amnesty International interview with former

immigration detainee (identity withheld), June 2008.

There are two divisions within DHS tasked with
immigration enforcement: Customs and Border
Protection (CBP) is responsible for enforcement
at the border, and Immigration and Customs
Enforcement (ICE) is responsible for enforcement

within the United States. If DHS has a reasonable
belief that an individual does not have permission
to enter or remain in the United States, then that

person may be placed in “removal proceedings,”

which means the government is seeking to deport
him or her from the United States.

Individuals apprehended by immigration authorities
often do not know what is happening and may
not understand what their rights are. Many may
accept immediate deportation even though they
may not have had an opportunity to consult

with an attorney and they may not actually be
deportable.?* A person may be eligible to remain



in the United States for a variety of reasons,
including a well-founded fear of persecution in
his or her home country, having a US citizen
spouse, or exceptional hardship caused to his or
her US citizen children. Amnesty International
has identified more than a hundred cases in the
past ten years in which US citizens and lawful
permanent residents have incorrectly been placed
into removal proceedings.??

Individuals subject to deportation still have human
rights. International law requires that deportation
procedures follow due process and conform to
international human rights standards. Like any
other circumstance, detention pending removal
proceedings must be justified as a necessary and
proportionate measure in each individual case,
and should only be used as a measure of last
resort and be subject to judicial review.

While ICE reported an average detention stay
of 37 days in 2007,2* Amnesty International
found that immigrants and asylum seekers may
be detained for months or even years as they
go through deportation procedures that will
determine whether or not they are eligible

to remain in the United States.

“FREEDOM FROM
IMPRISONMENT—FROM
GOVERNMENT CUSTODY,
DETENTION, OR OTHER FORMS
OF PHYSICAL RESTRAINT—
LIES AT THE HEART OF THE

LIBERTY [THE DUE PROCESS]
CLAUSE PROTECTS.”

US Supreme Court?®

For example, according to a 2003 study, asylum
seekers who were eventually granted asylum
spent an average of 10 months in detention with
the longest reported period being 3.5 years.?®
Amnesty International has documented several
cases, detailed in this report, in which individuals
have been detained for four years. Individuals
who have been ordered deported may languish
in detention indefinitely if their home country is
unwilling to accept their return or does not have
diplomatic relations with the United States.?®

An important safeguard against arbitrary detention
is the ability of an individual to challenge his or
her detention before an independent judicial
body. The US criminal justice system provides
individuals detained and charged with criminal
offenses with the opportunity to challenge their
detention before a court and provides legal
counsel for individuals who cannot afford to pay
themselves. However, individuals detained on

the basis of civil immigration violations are not
provided with such safeguards. Many individuals
are held in immigration detention without access
to an immigration judge or judicial body and have
to represent themselves if they cannot afford a
lawyer. Factors such as whether an individual is
apprehended at the border, whether an individual
is apprehended within the United States, and
whether an individual has been convicted of
certain crimes may determine whether that
individual is detained and what kind of review,

if any, takes place.

In the case of individuals who are apprehended
at the border, an immigration officer makes
decisions about whether or not the person will
remain in detention—these individuals are not
entitled to a review of their detention by an
immigration judge.?” Those apprehended inside
the United States are entitled to a review by an
immigration judge. However, this review does
not always take place, or does not take place in
a timely manner.



Individuals who have lived in the US for years

can be subject to “mandatory detention,” meaning
there is no opportunity for an individual hearing to
determine whether he or she should be released,
and deported for minor crimes they committed
years ago. Thousands of individuals every year
are subject to mandatory detention while
deportation proceedings take place. It is not
known exactly how many individuals are subject
to mandatory detention, and DHS did not respond
to a request from Amnesty International to provide
this data. US citizens and lawful permanent
residents have been incorrectly subject to
mandatory detention, and have spent months or
years behind bars before being able to prove they
are not deportable from the United States.

The ability to access the outside world is an
essential safeguard against arbitrary detention.
However, Amnesty International documented
significant barriers immigrants face in accessing
assistance and support while in detention.
Problems included lack of access to legal counsel
and consulates; lack of access to law libraries
along with inadequate access to telephones; and
frequent and sudden transfers of detainees to
facilities located far away from courts, advocates,
and family.

Amnesty International also documented
pervasive problems with conditions of detention,
such as commingling of immigration detainees
with individuals convicted of criminal offenses;
inappropriate and excessive use of restraints;
inadequate access to healthcare, including
mental health services; and inadequate access
to exercise. In 2000, immigration authorities
introduced detailed detention standards for
facilities housing immigration detainees,
covering issues such as access to attorneys
and conditions of detention. However, these
guidelines are not binding regulations and are
not legally enforceable.

JAILED WITHOUT JUSTICE Immigration Detention in the USA

In September 2008, ICE announced the
publication of 41 new performance-based
detention standards, which are to be
implemented over 18 months and will take full
effect in all facilities housing ICE detainees by
January 2010.2° Amnesty International welcomes
this step toward improving conditions in immigration
detention; however these are still only guidelines
and are not legally enforceable. Amnesty
International findings indicate that conditions of
detention in many facilities do not meet either
international human rights standards or ICE
guidelines.®® There is an urgent need to ensure
that all facilities housing immigration detainees
comply with international human rights law and
standards. Ensuring that detention standards are
legally binding, and creating a mechanism for
independent oversight of their implementation,
would better protect the human rights of
immigrants in detention in the United States.
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Detained immigrants
©Steven Rubin.

inside the meal room at a facility in California.
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IMMIGRANTS’ RIGHTS
ARE HUMAN RIGHTS

EVERYONE HAS THE RIGHT TO LIBERTY AND SECURITY
OF PERSON. NO ONE SHALL BE SUBJECTED TO ARBITRARY

ARREST OR DETENTION.

Article 9 of the United Nations International Covenant on Civil and Political Rights

As a general rule, Amnesty International is
opposed to the use of detention for the purposes
of migration control. Everyone has the right to
liberty and security of the person, including the
protection from arbitrary arrest and detention,
regardless of legal status. Detention of migrants
will only be lawful when the authorities can
demonstrate in each individual case that it is
necessary and proportionate to the objective
being achieved, that alternatives will not be
effective, that it is on grounds prescribed by
law, and where there is an objective risk of the

person absconding.

All immigrants irrespective of their legal status,
have fundamental human rights, including

the right to liberty and freedom from arbitrary
detention.®! International standards, including
instruments to which the United States is a
party, contain a strong presumption against the
detention of immigrants and asylum seekers. For
example, the International Covenant on Civil and

Political Rights (ICCPR) clearly sets out the right
to be free from arbitrary detention.3?

Detention should only be used as a measure of
last resort; it must be justified in each individual
case and be subject to judicial review. Detention
is only appropriate when authorities can
demonstrate in each individual case that it is
necessary and proportionate to the objective
being achieved and on grounds prescribed by
law, and that alternatives (such as reporting
requirements, bail or financial deposits) would
not be effective. The U.N. Working Group on
Arbitrary Detention has called on governments
to ensure that “alternative and non-custodial
measures, such as reporting requirements,
should always be considered before resorting
to detention.”33

A limited number of specific purposes are
recognized as legitimate grounds for detention
under international standards, including verifying
identity, protecting national security or public
order, and preventing a person from absconding
following an objective assessment of flight risk.3*

11
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The U.N. Human Rights Committee has stated
that detention is arbitrary if no consideration is
given to the necessity of detaining an individual
and that detention should not continue beyond
the period for which a government can provide
appropriate justification.®® The U.N. Working
Group on Arbitrary Detention has explicitly
stated that where the detention of unauthorized
immigrants is mandatory, regardless of their
personal circumstances, it violates the prohibition
of arbitrary detention in Article 9 of the Universal
Declaration of Human Rights (UDHR) and
Article 9 of the International Covenant on Civil
and Political Rights.2¢ International law requires
that any person detained should be provided
with a prompt and effective remedy before an
independent judicial body to challenge the
decision to detain him or her,*” and that every
decision to keep a person in detention should
be open to review periodically.3®

International law and standards also require that
the conditions of detention are humane and that
the human rights of detainees are respected.

Fundamental human rights while detained include

protection against torture, cruel, inhuman or
degrading treatment; access to medical care;
exercise; and the ability to communicate with the
outside world including consulates, attorneys
and family.3°

Immigrants and asylum seekers subject to
deportation are also entitled to procedural
safeguards including the ability to challenge the
decision to deport, access to legal counsel and
interpretation services, and access to a review—
ideally a judicial review—of a negative decision.
Deportation of non-nationals, including those
who have been charged with or convicted of

serious criminal offenses, can raise human

rights concerns, for example, when a person

has spent the majority of his or her life in their
country of residence and has no meaningful links
with the country of origin, when it results in family
separation or when it places a person at risk of
torture or other serious human rights violations.°
Under the International Covenant on Civil and
Political Rights (ICCPR), the Convention against
Torture,** and customary international law,*? the
United States government is under an obligation
not to return individuals to a situation in which

he or she would be at risk of torture or other
serious human rights abuses: the principle of
non-refoulement.

The United States is party to the 1967 Protocol
Relating to the Status of Refugees which sets
out the rights of refugees seeking protection and
is a follow up to the 1951 Convention Relating
to the Status of Refugees. However, it is not

yet party to the International Convention on the
Protection of the Rights of All Migrant Workers
and Members of their Families which came into
force on July 1, 2003. The Migrant Workers
Convention recognizes the human rights of all
migrant workers and their families regardless of
their legal status in the host country, including
the right to liberty*® and to adequate conditions
of work.** Amnesty International calls upon the
US government to sign and ratify the Migrant
Workers Convention.
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RIGHT TO REVIEW OF DETENTION
AND OPTIONS FOR RELEASE

“SOMETIMES | WANTED TO GIVE UP BECAUSE | COULDN'T DEAL
WITH WHAT | WAS GOING THROUGH.”

Amnesty International interview with former immigration detainee and torture

survivor who was granted asylum (identity withheld), June 2008.

Mr. N, a Buddhist monk from Tibet, fled to the
US after he had been arrested, incarcerated,
and tortured twice on the basis of his religious
beliefs and political expressions in support of
Tibetan independence. He arrived in New York
and was immediately placed into immigration
detention. Mr. N’s attorney filed a parole
application that included an affidavit from a
member of the American Tibetan community
who pledged to provide Mr. N lodging and ensure
his appearance at any hearings. During Mr. N’s
ten-month detention, the government provided
no response to this request, and Mr. N was never
given the opportunity to argue for his release
before a judge. Mr. N was granted permission

to remain in the US in September 2007.4°

Amnesty International’s findings indicate that
immigrants can be detained in the United States for
months or years without any form of meaningful
individualized review of whether their detention is
necessary. There is a lack of uniformity in the type

of custody review, if any, that is available to detained
immigrants. The type of custody review available
depends on whether someone was apprehended
at the border or within the United States and whether
or not he or she has been convicted of certain crimes.

In some cases, the continued detention of individuals
may amount to arbitrary detention in contravention
of international law. There is an urgent need to
ensure that all individuals subject to immigration
detention receive a custody assessment that
complies with international law to avoid the arbitrary
detention of immigrants and asylum seekers.

Amnesty International found that the detention of
immigrants and asylum seekers puts considerable
pressure on individuals to abandon potentially
valid claims to remain in the United States.

3.1 IMMIGRANTS AND ASYLUM SEEKERS
DETAINED AT THE BORDER

Individuals arriving at US borders without proper
documentation may be detained for months, and

13



A 26-year-old Chinese woman cried as she told AI researchers
that she fled persecution after she and her mother were
beaten in their home for handing out religious fliers. She
arrived in the United States in January 2008 seeking asylum
and was detained at the airport before being moved to a county
jail. No one explained to her why she was being detained.
An ICE Field Office Director decided that she should remain
in detention unless a bond of $50,000 was paid. Neither her
uncle in the United States nor her family in China had

sufficient funds to meet the required amount. Her attorney

told Amnesty International that the immigration judge

indicated that he did not have the authority to release her
from detention or change the amount of the bond set. Family
members in the United States were finally able to raise the
money needed to secure her release in December 2008, after

she had spent nearly an entire year in detention.

Amnesty International interviews with a detained asylum

seeker and her attorney (identities withheld), June 2008.

in some cases years, and are not entitled to any
form of detention review by an immigration judge.
Under US law, all individuals apprehended at the
border “shall be detained” pending deportation
proceedings.*” This includes asylum seekers
fleeing persecution who arrive at the US border
seeking protection,*® and in some instances it also
includes lawful permanent residents who left the
United States and may find themselves barred
from re-entry.*°

US law does provide that these individuals may
be released on parole on a case-by-case basis for
“urgent humanitarian reasons” or for “significant
public benefit” where the individual presents
neither a security risk nor a risk of absconding.®®
In practice, an individual immigration officer (ICE
Field Office Director) decides whether someone is
released from detention and the conditions of any



such release, such as the amount of bond to be
posted or reporting requirements.

Previously, guidelines provided for the release

of asylum seekers who satisfied certain criteria,
including establishing identity and community
ties. However, in November 2007, ICE issued
more restrictive guidelines that limited the ability
of asylum seekers to receive parole.>* Department
of Justice regulations specifically state that
immigration judges do not have jurisdiction

to review decisions made by ICE Field Office
Directors involving individuals apprehended at
the border.>?

The discretionary nature of the parole decision
making process means that an individual’s
chances of release may depend entirely on
where he or she is detained. Rates of release

of individuals seeking asylum range from 4
percent in Newark, New Jersey to 98 percent

in Harlingen, Texas in 2004.5% Advocates told
Amnesty International that some ICE offices have
unwritten “no release” policies, rendering the ICE
officer’s review meaningless.

The parole process concentrates extraordinary
power in the hands of individual ICE officers

and lacks effective oversight and review, in
contravention of international human rights
standards. To protect against arbitrary decisions
and the abuse of discretionary power, all decisions
regarding the use of detention, as well as
alternatives to detention, must be subject to
review by a judicial or other competent and
independent authority.

3.2 IMMIGRANTS AND ASYLUM SEEKERS
APPREHENDED INSIDE THE UNITED STATES

A different set of rules applies to individuals
apprehended within the United States. US
law provides for the release of all persons
apprehended inside the United States, on a
minimum bond of $1,500 or on conditional

JAILED WITHOUT JUSTICE Immigration Detention in the USA

Mr. A fled to the USA from
India in 1999 after being
severely tortured and jailed
multiple times due to his
political activities. In
2006, he was arrested and

detained by ICE and required

to pay a $15,000 bond. His

wife contracted with a bail
bondsman to pay the bond and
Mr. A applied for asylum.
Over two years he appeared
regularly for all immigration
court hearings, but at the
end of a hearing in which
he had testified for hours
about the torture he suffered
in India, he was again arrested
and detained by ICE. At a
bond hearing before an
immigration judge he was
ordered released upon payment
of an $80,000 bond. Mr. A’s
family and friends pooled
their resources, using
credit cards and their homes
as collateral in order to
secure his release. Mr. A
was eventually granted

asylum protection.

Amnesty International
interview with a former
immigration detainee
(identity withheld),

June 2008.

15



16

parole, as long as he or she is not subject to
mandatory detention on certain criminal or
terrorism-related grounds.>* An individual ICE
Field Office Director again makes the initial
decision regarding whether someone remains in
detention or is released. In these cases, however,
individuals may ask for a review by an immigration
judge. This review is not automatic — an individual
detainee must request it. People who do not have
representation or other assistance may not even
realize that it's possible to make such a request,
and so lose one of only a few options for securing
release from detention.

Reports to Amnesty International indicate that
increasingly, immigration judges are not releasing
people on bond; that in many cases the bond

is set too high; and even if bond is granted and
an immigration judge orders an individual to

be released, immigration authorities have the
authority to invoke an “automatic stay,” which
means that an individual remains in detention
pending a lengthy administrative review process.
In addition, Amnesty International found that

some immigration judges may not be aware of all

of the release options that are available to them.>®

3.2.1 Immigration judge review

In order to be considered for release, an
immigrant or asylum seeker must show that he or
she does not present a danger to persons or
property, is not a threat to national security, and
does not pose a flight risk.5¢ After the initial
custody and/or bond determination by ICE, an
immigrant detained within the United States may
challenge this decision and apply for a bond
re-determination before an immigration judge.®” If
an individual is eligible for release on bond, an
immigration judge may consider factors such as
employment history in setting the amount of bond.

According to the Executive Office for Immigration
Review (EOIR), in 2006 immigration judges in the
United States declined to set a bond in 14,750
cases. In 2007, that number increased to 22,254,
and in the first five months of 2008 immigration
judges had already refused to set bond in 21,842
cases.®® Estimates of the number of bond cases



heard each year vary considerably; for example,
EOIR data provided to Amnesty International
said that 273,139 bond decisions were made

in 2007,%° but the Office of Planning, Analysis,
and Technology reported in its annual statistical
update that just 42,171 bond re-determination
hearings were completed.®® Thus, it is impossible
to assess the percentage of people being denied
bond out of the total number of those requesting
a bond redetermination. It is important that
comprehensive and accurate data is collected
and made public.

Even when an immigration judge has ordered
someone released, ICE may continue to keep
that person in detention. ICE retains the authority
to “automatically stay” an immigration judge’s
decision if an ICE officer initially denied bond

or set a bond of at least $10,000.%2 This means
that the person concerned remains in detention
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pending review by the Board of Immigration
Appeals (BIA), which determines whether the
immigration judge properly set bond. Amnesty
International was told by advocates that in some
jurisdictions, ICE routinely denies bond so that it
may later invoke this “automatic stay” authority.

3.2.2 Exorbitant bonds

Even in those cases in which an immigration
judge sets bond, immigrants and asylum seekers
are often unable to secure release because they
are unable to pay the bond. If they do, they may
find themselves and their families in significant
debt due to exorbitant bonds. If an immigration
judge declines to release someone on his own
recognizance, the minimum bond that may be
set by an immigration judge is $1500,% but
bonds are regularly set at much higher rates.
Across the United States, the average immigration
bond is $5,941.54 In New York, the average is
$9,831, and in at least eight other jurisdictions
the average is over $6,000. One immigration
judge told Amnesty International that he always
sets the bond of Chinese nationals who are
believed to have been smuggled into the US at
$25,000.°° Decisions related to bond should not
be based on an individual's nationality or manner
of entry. They should be based on an individual’s
specific circumstances and whether the person
presents a flight or security risk.

Unauthorized immigrants work for wages that are
often below the national average and like many
families in the United States, immigrant families
struggle to pay bills and support themselves.®¢
Many immigrants told Amnesty International that
they were unable to pay bonds and were forced
to use bail bondsmen, who regularly charge 15
percent to 20 percent of the bond amount.®”
This fee is paid up front or in monthly increments.
Even when an immigrant wins a case before the
immigration court, it may take months for ICE to
prepare the paperwork needed to be released
from a contract with a bail bondsman. In the
meantime, the immigrant is required to continue
making interest payments.
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Having a lawyer can impact whether or not an
individual remains in detention while his or her
case is ongoing. For example, one study
conducted in New York City found that the
likelihood of having a lower bond set by an
immigration judge was increased if an individual
was represented by an attorney.®®

An immigration judge in New York set a
$30,000 bond for a man whose mother is a US
citizen. He had lived in the US since 1992,
maintained a good employment record, and had
no known criminal charges. He was not
represented by an attorney at the bond hearing

and waived his right to appeal.®®

While there is nothing in the Immigration and
Nationality Act or regulations that would preclude
immigration judges from releasing individuals
without a monetary bond (for example, releasing
someone on his or her own recognizance), a number
of attorneys told Amnesty International that
immigration judges will not do so as a general
rule.”® Indeed, a number of immigration judges
with whom Amnesty International spoke expressed
confusion about whether or not they had the
authority to release someone without monetary
bond.™ Information provided to Amnesty
International by the Executive Office for Immigration
Review, however, indicates that immigration
judges do have this authority. For example,
immigration courts released 2,442 people on their
own recognizance in 2006 and 3,066 people in
2007.72 There are, however, wide regional variations:
immigration courts in Houston, Texas, for example,
released 462 people without monetary bond in
2006, whereas immigration courts in New York
City and Las Vegas released no one on this basis.”

3.3 MANDATORY DETENTION

Immigrants—including those who have lived in
the US for most of their lives - can be deported

for certain crimes, including minor, non-violent
crimes (such as receiving stolen property)
committed years ago. These individuals are
subjected to mandatory detention when they

are placed in deportation proceedings and

do not receive any form of custody review.

Many individuals who did not serve any time

in prison for their offenses find that they are
immediately locked up and are not entitled to any
individualized determination as to whether they
pose a danger or a flight risk that would justify
their detention pending deportation proceedings.
It is believed that thousands of individuals are
subject to mandatory detention every year: the
exact number of people impacted is not known as
the DHS does not publish this data.”

In 1996 the US significantly expanded the
categories of individuals who would be subject to
mandatory detention to include a person convicted
of a variety of crimes, including non-violent
misdemeanor convictions without any jail
sentence, and anyone considered a national
security or terrorist risk.” If already in the United
States, a person is subject to mandatory detention
if he or she is suspected of being a national
security or terrorism concern, or is charged under
immigration law with two “crimes involving moral
turpitude,” an “aggravated felony,” a firearms
offense, or a controlled substance violation. If he
or she is “seeking admission” into the US, even

“CAN YOU
PLEASE BRING
MY DAD HOME?"

David age 7 in a letter to immigration
court, after not having seen his lawful
permanent resident father for over
four years.
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as a lawful permanent resident, he or she is
subject to mandatory detention if charged under
immigration law with one crime involving moral
turpitude, prostitution, domestic violence, or if
he or she has received any number of criminal
sentences totaling five years or more.”®

The terms aggravated felony and crime involving
moral turpitude are broad and confusing and
subject to constant interpretation by the immigration
courts, Board of Immigration Appeals, and the
federal courts. As a result many individuals

are detained for years while courts determine
whether a prior criminal conviction is actually a
“crime involving moral turpitude or an aggravated
felony” and as such a deportable offense.
Mistakes are common, and in the meantime,
individuals incorrectly subject to mandatory
detention have no opportunity for release.””

A 37-year-old lawful permanent resident, who
had lived in the United States for 18 years,
was deported to Haiti for two convictions for
possession of stolen bus pass transfers. The

immigration court found that these convictions

constituted two crimes of moral turpitude, a

decision that led to his deportation.”®

Trevor Drakes, a native of Guyana, came to
the United States when he was 11 years old.
A lawful permanent resident, he was arrested
after signing traffic tickets using a false
name and later pleaded guilty to two counts
of forgery. On March 2, 1999, he was sentenced
to two years of imprisonment, which was
suspended for time served, followed by two
years of probation. He was then transferred into
immigration detention. His case went through
several appeals, but on February 20, 2001,
the Third Circuit Court of Appeals affirmed
that his convictions were aggravated felonies
under immigration law and that he should

be deported.”™

While a person can challenge whether he is
properly included in a mandatory detention
category, it is his burden to demonstrate that ICE
is “substantially unlikely to establish” the charge
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of deportability.8° Unlike other areas of US law, it
is the detainee’s burden to demonstrate that he
should not be deprived of his liberty rather than
the government’s burden to demonstrate that
detention is necessary and proportionate. This
inversion generally supports mandatory detention,
because most individuals in detention have no
legal representation and face considerable
challenges in developing their own legal arguments
in a complex and ever-changing field of law.8*

Amnesty International found that some US citizens
and lawful permanent residents are incorrectly
subject to mandatory detention, and spend months
or years behind bars proving they are not
deportable from the United States. According to
Amnesty International’s research, at least 117
individuals have been held in mandatory detention
on the basis of crimes that were ultimately
determined not to constitute an aggravated felony
offense for which they could be deported.?

Because these cases can take years to resolve
and wreak havoc on families, attorneys and
detainees told Amnesty International that
mandatory detention often results in the decision
to give up the fight to remain in the United States,
even when relief from deportation is available. The
US mandatory detention system, which provides
for the automatic detention of individuals, amounts
to arbitrary detention, and is in violation of
international law, which requires that detention be
justified in each individual case and be subject

to judicial review.®?

3.3.1 People who should not be in detention at all
but are subject to mandatory detention

A. US Citizens

The immigration detention of US citizens cannot
be justified on any legal basis and is therefore
arbitrary under international law. However,
immigration judges, advocates and detained
immigrants interviewed by Amnesty International
reported cases of US citizens being detained

for months while they try to prove their

citizenship; due to a lack of due process
protections guaranteed under international law.
US citizenship is a particularly complex and
constantly changing area of immigration law and
detainees must prove their own US citizenship.®®
While this may sound straightforward, in many
cases it is not, in particular for detainees who
cannot obtain assistance with the retrieval of
required documents. For example, citizens born
at home with the assistance of midwives do not
have a hospital record of birth, and therefore their
location of birth is questioned by ICE attorneys.8¢
ICE deported a mentally disabled US citizen to
Mexico in 2007. It took his mother months to
locate him and secure his re-entry into the US.87

An unknown number of US citizens are detained
and deported each year. In 2007, legal service
providers identified 322 individuals in detention
with potential claims for US citizenship.8°

B. Foreign Nationals Who Are Not Deportable
Lawful permanent residents,®® many of whom
have been residents in the United States for years
or even decades, may be subject to mandatory
detention. They may spend months and years
behind bars while attempting to prove the crimes
for which immigration authorities are seeking

to deport them, may not actually be deportable
offenses. The immigration detention of lawful
permanent residents who are not deportable
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Y.S., a 34-year-old US citizen, spent seven months
in immigration detention fighting deportation.
ICE reportedly determined that the detention was
mandatory because he had been convicted of a
controlled substance violation and could not be
released unless he proved his citizenship. At an
interview with immigration officials that lasted
more than three hours, Y.S.’s mother broke down
crying and could not remember whether he had been
born in the morning or evening. Immigration
authorities were not satisfied that they were
related and ordered the family to undergo DNA
testing, which cost several hundred dollars, money
the family had to scrape together. ICE finally
released Y.S. in October 2007, recognizing that
he was a US citizen and terminating deportation
proceedings. He told Amnesty International that

without a pro bono attorney, he would have given

up and been deported to Thailand.®*

Amnesty International interview with former

immigration detainee (identity withheld), June 2008.




Mr. B, a 57-year-old lawful permanent resident of the United
States for more than forty years with US citizen children
and grandchildren, spent four years in mandatory detention
while fighting deportation. In August 2003, he pled guilty
to two misdemeanors and received probation. As part of his
probation, he was required to check in with a probation
officer, and he did so regularly. Before Thanksgiving in
2003 his probation officer asked him to come in and when he
did so, ICE officers arrested Mr. B based on the misdemeanor
convictions and sought to deport him, claiming that his
convictions constituted aggravated felonies under immigration
law. “I was in complete shock and kept asking my probation
officer why I was being taken away. I had never heard of
ICE,” Mr. B told Amnesty International. His wife returned
home from work that day to a voicemail that said she should
pick her husband’s car up. She told Amnesty International,
“My husband didn’t call me for two or three days. I didn’t
know what was happening. No one would tell me.” Although

an immigration judge ruled that his convictions were not
aggravated felonies, he remained in detention while his

case went through several government appeals. In November

2007, the federal court of appeals found that Mr. B was

not an aggravated felon and ordered his immediate release.

Although he was no longer subject to deportation, ICE refused
to release Mr. B unless he paid bond. Mr. B told Amnesty
International, “My tears came down my eyes because I learned
that I would not be released unless I paid $10,000. I didn’t
know why.” Mr. B’s wife raised this money from family and
friends; after his release, however, ICE did not return the
bond money for over five months. When Mr. B finally received
it, his family had to use the money to pay bills. He is still
trying to pay back his friends and family, and his daughter has

moved back into the home to help him and his wife financially.

Amnesty International interview with Mr. B and

his wife (identities withheld), January 2009.




cannot be justified on any legal basis and is
therefore arbitrary under international law.

Individuals seeking protection through asylum
or Convention against Torture claims®* may be
caught in the mandatory detention system even
though under international law, they cannot

be deported if it would place them at risk of
persecution, torture or other serious human
rights violations. These individuals may spend
months or even years in detention as they fight
for protection.

C. The Burden of Proof: Are People

Actually Deportable?

Reports to Amnesty International, as well as
hearings observed by Amnesty International,
indicate a pattern in which ICE is not always
prepared for court with necessary documentation
substantiating the alleged criminal conviction

to demonstrate that someone is deportable

and subject to mandatory detention. Although

it is ICE’s burden to prove that a person is
deportable by “clear, unequivocal and convincing
evidence,”®® sometimes ICE is not even prepared
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to demonstrate why the person is subject to
mandatory detention. Courts routinely allow ICE
attorneys to postpone and reschedule hearings
in order to establish the needed burden of proof,
causing unacceptable delays and prolonged
detention. Because of the pressure on individuals
created by mandatory detention, some judges
accept an individual's decision to be deported
without proper examination of the evidence,
leading to deportation of individuals with
potentially valid claims.

At an immigration hearing Amnesty International
observed in New York, a man stated that he
wanted to take an order of deportation rather than
fight his case in detention. He was the father of a
newborn baby and a lawful permanent resident.
The immigration judge told him that because ICE
could not meet its burden of proof that day, he
could not deport him. Instead, he would have

to wait for a month in detention while ICE came
up with new documents to deport him. “In the
interest of justice,” the ICE attorney agreed to
write up new documents so that the man could be
ordered deported immediately.

At hearings Amnesty International observed in
San Francisco in June 2008, in several cases ICE
had no documents to support the grounds that
triggered mandatory detention and deportation. Even
though ICE could not meet its burden of proof,
three individuals without legal representation
accepted orders of deportation rather than remain
in detention. The judge accepted their oral
testimony to establish a criminal conviction.®*
Immigration lawyers reported that deportations
such as these, in which the government cannot
meet its burden of proof, are commonplace
particularly among those without attorneys. One
immigration lawyer told Amnesty International
“This is normal...it'’s lethal to due process.”

As expansive as the “crimes involving moral
turpitude” and “aggravated felony” categories are,
ICE does not have to charge a person with one of
these grounds for him to be subject to mandatory
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detention. Instead, ICE can simply argue orally in
court that an individual has a criminal conviction
that qualifies him for mandatory detention.®® While
it's likely most immigration courts would require
that ICE submit some proof, they will usually grant
an adjournment allowing immigration authorities
more time to secure the conviction documents,
leaving the immigrant in detention while ICE
establishes whether or not it can secure the
relevant documents.

3.4 INDEFINITE DETENTION

Amnesty International is concerned that
immigrants and asylum seekers who have been
through removal proceedings and ordered
deported from the United States are languishing
indefinitely in immigration detention, in
contravention of domestic and international law
and standards. These individuals remain in
immigration detention despite the fact that they
cannot be removed from the United States because
they are from countries with which the United
States does not have diplomatic relations or
whose home country will not accept their return.

Immigrants who are deemed removable from
the United States must be deported within a
period of 90 days.® ICE may detain immigrants
during this “removal period.”®” The US Supreme
Court has ruled that if an individual is detained
longer than 90 days, ICE is required to conduct
a custody review to determine if the individual is
a flight risk or danger to national security.®® If the
individual remains in detention six months after
the removal order has become final, another
detention review is to be conducted. Once it

is determined that removal is not reasonably
foreseeable, the regulations require the individual
to be released under conditions of supervision.

Immigration advocates, however, reported to
Amnesty International that regular custody
reviews are not taking place. A 2007 Department

of Homeland Security, Office of the Inspector
General report also reached this conclusion and
made recommendations to ensure that custody
reviews are meaningful and occurring regularly.
According to a study conducted by Catholic Legal
Immigration Network, ICE's compliance with and
implementation of the custody review rules are
not uniform throughout the United States nor
within individual ICE field offices. The organization
found that inconsistent internal record-keeping of
detainees’ length of detention, failure to conduct
custody reviews during the mandated time

frame, and lack of communication and access to
information for detainees to comply with removal
contribute to prolonged or indefinite detention.®®

A detention review should take place at the outset
in order to justify that detention is necessary and

proportionate, and all decisions to keep someone
in detention should be open to periodic review
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and be subject to judicial review. The United
States must act immediately to address this
serious violation of human rights.

3.5 RIGHT TO HABEAS CORPUS REVIEW

Individuals can seek release from detention

by filing a petition for a writ of habeas corpus

(a procedure that requires authorities to justify

a person’s detention) in a federal court. However,
it is difficult to do without an attorney who can
assist with this complicated process. The majority
of immigration detainees are not represented by
an attorney. The few who are able to pursue this
option may nevertheless be subject to prolonged
detention for years before they are released.

Saluja Thangaraja fled the brutal beatings and
torture that she suffered during the Sri Lankan

civil war only to endure more than four and a

half years of immigration detention upon arrival
in the United States in October 2001. She was
granted asylum in 2004. However, immigration
authorities appealed the decision, and Ms.
Thangaraja remained in detention. She was
finally released in March 2006 after filing a
habeas petition. Despite posing no danger

to the community and demonstrating a
commitment to pursuing her asylum claim,

Ms. Thangaraja was never given a custody
hearing during the four and a half years she

was detained.°*
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ALTERNATIVES TO DETENTION

“MY BABY WAS DELIVERED WHILE | WAS IN PRISON ... I MISSED
THE BIRTH OF MY CHILD AND, I’LL NEVER GET THAT BACK.”

Amnesty International interview with former immigration detainee

(identity withheld), June 2008

Governments are obliged by international law to
ensure that alternatives to detention are made
available to immigrants and asylum seekers, in
both law and in practice. Alternatives to detention,
such as conditional release, reporting requirements,
bond, or financial deposits, should always be
considered before resorting to immigration detention.
Indeed, in order to establish that detaining

an individual is necessary and proportional,
governments must first consider less restrictive
alternative measures.%?

Governments must take into account the particular
situations of immigrants to ensure that the conditions
or criteria of each alternative do not discriminate
in law or practice against particular groups of
non-nationals, whether on the basis of their origin,
economic situation, immigration, or other status.
Only that measure that interferes least with the
human rights of the individual concerned should be
used, and only where no less intrusive or restrictive
means can be used to reach the same objective.
To safeguard against arbitrariness, a right to
appeal or review by a judicial or other competent
and independent authority must be available.*%

Alternatives to detention have been shown to be
effective and significantly less expensive than
holding people in immigration detention in the
United States. A study of supervised release
conducted by the Vera Institute in New York
yielded a 91 percent appearance rate at an
estimated cost of just $12 per person per day.%*
The US Congress has recently increased funding
to explore alternatives to detention however
concerns have been raised that ICE is using these
funds for programs such as electronic monitoring
to supervise individuals who are eligible for
release rather than for individuals who would
otherwise be detained.1®

ICE currently operates two supervised release
programs; the Intensive Supervision Appearance
Program (ISAP) and the Enhanced Supervision/
Reporting (ESR) Program. In 2004, ICE
implemented ISAP as a pilot project in a handful
of cities nationwide. The program, which is

run through a private contract with Behavioral
Interventions, Inc., uses electronic monitoring
devices (bracelets), check-in by telephone, home
visits, and restrictions on movement to

27



28

make sure that an individual complies with his

or her conditions of release and shows up for
immigration court proceedings.*’® The ESR
Program was introduced in 2007 and uses
several of the same procedures as ISAP, as well
as additional supervisory tools like residence
verification, but it does not include ISAP’s
collaboration with community resources. Currently,
ISAP and ESR (with full reporting) can supervise
6,000 and 7,000 individuals, respectively. This

is approximately 5 percent of the detentions ICE
initiates each year.*°” In addition to the supervised
release programs, ICE utilizes “electronic
monitoring only” as an alternative to detention.
According to ICE, this option has no enrollment
limit and is deployed nationwide. Currently

more than 5,400 immigrants are enrolled and
monitored in this manner.1%®

While alternatives to detention should be made
more widely available and easier to access,
Amnesty International does have concerns

that such programs may be used in ways that
violate immigrants’ human rights. The placing
of electronic tagging devices on immigrants who
are not considered security threats or flight risks
is a disproportionate infringement upon their
right to liberty, as well as their rights to privacy
and human dignity. In considering alternatives to
immigration related detention, authorities should
use the least restrictive means necessary.
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CONDITIONS OF DETENTION

“[A]JCCESS TO LEGAL COUNSELING AND REPRESENTATION ...
IS OF EXCEPTIONAL IMPORTANCE "*

UN Working Group on Arbitrary Detention

Immigrants and asylum seekers detained
during removal proceedings are held under

US law in administrative custody. International
standards require that administrative detention
should not be punitive in nature.'*® However,

in reality, conditions of detention frequently
violate fundamental human rights. Immigration
detainees are often detained in jail facilities with
barbed wire and cells, alongside those serving
time for criminal convictions. They are not able
to wear their own clothes but instead wear prison
uniforms and are often handcuffed.

Amnesty International documented significant
barriers for immigrants to accessing assistance
and support while in detention. Such issues
included lack of access to legal counsel and other
forms of assistance in detention such as “know
your rights” presentations, lack of access to and
inadequate resources related to law libraries and
legal materials, failure to provide immigration
specific detainee handbooks, inadequate
access to telephones, lack of translation and
interpretation services, and frequent transfers
between facilities which undermines detainees’
ability to access to legal counsel and relatives.

Amnesty International documented pervasive
problems with respect to conditions of detention,
such as the commingling of immigration detainees
with criminal detainees, inappropriate and
excessive use of restraints, inadequate access to
healthcare including mental health services, and
inadequate access to exercise for ICE detainees.
Problems related to conditions of detention

have also been documented by US government
agencies, including the Department of Homeland
Security’s Office of Inspector General and the US
Government Accountability Office.1°

In September 2008, ICE announced the
publication of 41 new performance-based
detention standards to be implemented over 18
months. These will take full effect in all facilities
housing ICE detainees by January 2010. These
standards, if effectively implemented, will improve
conditions for immigration detainees. However,
Amnesty International is concerned that they

are not legally enforceable and do not provide
adequate sanctions for violations.
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5.1 ACCESS TO ASSISTANCE AND SUPPORT:
SAFEGUARDS RELATING TO DETENTION

The ability to access the outside world is an
important safeguard against arbitrary detention;
however, Amnesty International found that
immigration detainees in the US face considerable
barriers in communicating with anyone outside
the detention facility and accessing assistance.

5.1.1 Access to lawyers

Every detained person has the right to the
assistance of legal counsel. International law
provides that if the interests of justice require
it, legal assistance should be assigned without
payment if the person does not have sufficient
means to pay for it.**2 In the United States,
individuals in deportation proceedings have the
“privilege” to secure counsel but at no expense
to the government.**2® This means that if an
individual cannot afford an attorney, one will
not be appointed. As a result, the majority of
immigrants in detention are unrepresented.'4
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According to the US Department of Justice,

58 percent of individuals in deportation
proceedings do not have a lawyer during removal
proceedings.'*®* However, for detained immigrants
that figure rises to 84 percent.1¢

Amnesty International observed hearings in
California in June 2008 during which a man
confirmed before an immigration judge that
upon arrival in the United States, he had stated
that he was afraid to return to his home country.
After being incarcerated in a county jail pending
removal proceedings, he retracted his fear of
return and agreed to be deported. He did not

have a lawyer during these proceedings.

Historically, the Board of Immigration Appeals
and federal courts had long recognized and
protected the right to effective counsel.*'” Yet on
January 7, 2009, just days before the end of his



term, Attorney General Michael Mukasey issued
a decision declaring that no one in immigration
court has the right to effective counsel because
there is no statutory or constitutional right to
counsel. What this means is that an immigrant
may have no remedy if an attorney makes an
error that affects his or her case.'® For example,
if an attorney misses a deadline to file an
application for permanent residence on behalf of
a US citizen’s spouse, an immigration judge can
order the spouse deported. While in the past an
application to reopen the case could be made due
to the ineffective assistance of their attorney, now
it will be almost impossible to rectify this mistake.

Representation by legal counsel can have a
significant impact on the outcome of an individual’s
case. Unrepresented individuals may unknowingly
give up valid claims that would allow them to
remain in the United States legally. One study
found that individuals are five times more likely to
be granted asylum if they are represented.*®

Immigration courts are obligated to provide a

list of pro bono and low cost non-governmental
organizations and attorneys to unrepresented
immigrants.2° However, immigrants and lawyers
told Amnesty International that these lists are
frequently unhelpful. Reportedly many and
sometimes all of the organizations on the lists
do not accept collect calls. Others may only take
cases involving individuals of a specific ethnicity,
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T. is a 29-year-old
lawful permanent
resident with a 2-year
old US citizen son.

She was adopted by a

US couple at 14, after
suffering physical and
psychological abuse
during her childhood

in Russia. In September
2007, she was placed

in removal proceedings
after serving a three-
month criminal sentence.
She represented herself
in immigration court,
seeking to prove she was
a US citizen. She told
Amnesty International
that it was very hard
for her to complete the
appellate briefs and
meet deadlines because
she had infrequent
computer access and had
to write all of the
necessary documents by
hand, in triplicate.
Despite her efforts,
she lost her fight to
remain in the United
States and is currently
awaiting deportation to
Russia. As of January
2009, she has been held

in immigration detention

for more than a year.

Amnesty International
interview with

an unrepresented
immigration detainee
(identity withheld),
June 2008.
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only represent asylum seekers, or do not accept
cases where individuals are detained. Amnesty
International researchers observed a New York
immigration judge who, after reviewing the

entire list, admitted to a detainee that only one
organization the Legal Aid Society might be able
to take his case.*?* The few available programs
that provide free assistance are often unable to
meet the high demand for services and must turn
away the majority of those who seek their help.

In the California Bay Area, just two programs
represent detainees on a pro bono basis, the
Asian Law Caucus and the University of California
at Davis Immigration Law Clinic. “It's impossible
to handle the volume. We have a stack of 100
letters we can’t even respond to,”*?? a lawyer
from the clinic told Amnesty International. Many
detention centers are in rural areas, contributing
to detainees’ difficulty in accessing counsel.

“I CAN'T GO BACK ... THERE
ARE PEOPLE THERE TRYING
TO KILL ME. I WROTE SO
MANY LETTERS TO LAWYERS

ASKING THEM TO HELP ME.”

Amnesty International interview with
an unrepresented immigration detainee
(identity withheld), June 2008.

5.1.2 Access to information and other forms of
assistance in detention

People in immigration detention often have to
represent themselves in immigration proceedings
and have limited resources to assist them in
understanding the complex immigration system
and what claims might be available to them.
Some of the obstacles that individuals face
include limited access to law libraries and legal
materials, and to Legal Orientation and Know Your

Rights Programs provided by non-governmental
organizations. Under international law it is the
government’s obligation to ensure that any person
subject to detention be provided with information
about his or her rights, including how to avail
himself or herself of such rights.*?®

Law Libraries

As so many individuals have to represent
themselves in immigration court, access to a

law library with immigration-related materials

is imperative in order to navigate the complex
immigration system and adequately bring a claim
for relief. ICE Detention Standards state that
facilities should provide detainees with access to

a law library and legal materials for a minimum of
five hours per week.*?* The libraries must contain a
specified list of immigration-related legal resources,
and should be updated regularly. Amnesty
International spoke to several former and current
detainees who said they had only limited access

to the law library for example, one individual
reported that he could usually only go to the library
once a week and that requests for access often
depended on the “mood of the guards.” Detainees
also told Amnesty International that the law library
didn’t contain immigration-related material or that
materials were outdated or not available in the
languages they needed.

Know Your Rights presentations

According to ICE detention standards, non-
governmental organizations may conduct “Know
Your Rights” presentations for immigration
detainees. However, detainees may not have
access to these presentations because non-
governmental organizations may lack the necessary
resources to conduct them, or may not be able

to travel to detention centers in remote locations.
Amnesty International spoke with 11 current
immigration detainees in California, none of whom
reported receiving a presentation even though two
of them had been detained for over eight months.
Indeed, the warden of the Santa Clara County

Jail, California, told Amnesty International that the
facility does not allow such presentations at all.



ONE DETAINEE TOLD
AMNESTY INTERNATIONAL,
“NO ONE ELSE IN DETENTION
SPEAKS MANDARIN?” SHE
LOOKS UP WORDS IN AN
ENGLISH DICTIONARY AND

WRITES THEM DOWN TO TELL
GUARDS WHAT SHE NEEDS.

Amnesty International interview
with a detained asylum seeker
(identity withheld), June 2008.

Some detainees may have the opportunity to
access the federally funded Legal Orientation
Program. The EOIR contracts with non-
governmental organizations to conduct these
orientation programs, which seek to provide
detainees with basic information on forms of
relief from removal, how to represent themselves
in proceedings, and how to obtain legal
representation. Immigration judges report that
individuals who attend these programs appear
better prepared, have a better understanding of
the court process, and are more likely to be able
to identify the relief for which they are eligible.*25
However, these programs are not available to all
detainees. As of November 2008 these programs
were offered in only 13 detention centers and
served approximately a quarter of immigration
detainees. EOIR has recently reported plans to add
12 more locations; yet even with this expansion,
these programs are not available nationwide.*26

Finally, while the Know Your Rights presentations
are certainly important, they cannot replace the
benefits of having individual legal representation.
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Handbooks

ICE guidelines state that facilities should give
each detainee a handbook that provides an
overview of the rules and procedures at the
facility, as well as a copy of the ICE National
Detainee Handbook, which contains information
regarding detainees’ rights under the ICE
detention standards and other related information
such as the right to contact consular officials,
and the right to make free calls to pro bono legal
service providers. Several detainees Amnesty
International spoke with in California reported that
they did not receive any handbook at all, while
others received a facility handbook but nothing
specific to immigrants. A number of detention
facilities Sacramento County Jail and Santa Clara
County Jail, California; Palm Beach County Jail
and Monroe County Jail, Florida; Ulster County
Jail, New York; Butler County Sheriff’s Office,
Ohio; Yamhill County Jail, Oregon; Lackawanna
County Prison, Pennsylvania; Arlington County
Detention Facility, Virginia told Amnesty
International that they do not provide an ICE
National Detainee Handbook.

ICE Officers

Often, the only source of information for many
detainees about the status of their case is ICE
itself. According to ICE detention standards, ICE
officers must regularly visit detention facilities
where immigrants are detained to provide
information on the general immigration process.
However, detainees told Amnesty International
that ICE staff often do not appear, and when they
do, they are unable to provide useful information.
Reportedly ICE staff is frequently unable to tell
detainees more than the date of their next court
appearance. One former detainee told Amnesty
International, “You're very dependent on ICE.
You ask them questions, but then have to wait
for them to go back and get the information for
you. Often times they would come back without
any information.”*?” That ICE officers may
represent the only source of information for many
detainees, particularly those without a lawyer,
presents a troubling conflict of interest since ICE
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is also seeking to deport them. It is essential that
detainees have access to other forms of assistance.

5.1.3 Translation and interpretation services

While interpreters are generally available when an
immigrant appears before an immigration court,

a number of detainees reported that while in
detention they needed to rely on other detainees
or guards in order to obtain necessities, such as
food and toiletries, translate documents or request
assistance. ICE should ensure that all detention
facilities provide adequate interpretation and
translation services for immigration detainees.

5.1.4 Access to attorneys and relatives

Amnesty International’s findings indicate that
many immigrant detainees have only infrequent
access to attorneys and family members. The
ability to maintain contact with the outside world
is an important safeguard against arbitrary
detention, and international standards stipulate
that individuals should be “kept in a place of
detention or imprisonment reasonably near his
usual place of residence.”*?®

Yong Sun Harvill, a lawful permanent resident,
was taken into custody by ICE on March 22,
2007. According to news accounts in The
Washington Post, she suffers from serious and
complex medical issues, including repeated
episodes of soft-tissue cancer, hepatitis C, and
psychiatric problems. Her family and doctors
live in Florida. She was originally detained

for two months at a jail in Florida; however,
ICE transferred her to the Florence Service
Processing Center in Arizona, allegedly to secure
better long-term care. One month later she
was moved again to Pinal County Jail, Arizona,
a facility that did not have a full time staff
doctor. The jail is more than 2000 miles from
her family. Her attorneys were also unable to

have telephone calls with her, and she only saw

“LIFE IS MISERABLE. THE
CHILDREN CONSTANTLY ASK
FOR THEIR FATHER AND WAKE
EVERY MORNING ASKING
WHERE HE IS ... I'M BY
MYSELF, ALONE AND CRYING.
| DON'T KNOW WHY THEY

PUNISH PEOPLE LIKE THIS”

Amnesty International interview with the
wife of a former immigration detainee
who had been held hundreds of miles
away from his family for more than four
years (identity withheld), June 2008.

her attorneys and family during video hearings
for her case once a month. Her family filed a
lawsuit against ICE regarding lack of medical
care and she was finally released on July 2,
2008. She is now in Florida with her family,
getting medical treatment and awaiting the final

determination on her case.'?®

Amnesty International is concerned by

reports of detainees being held at facilities at

a great distance from family and attorneys,
sometimes thousands of miles, making visits

and communication costly and time consuming.
Being detained in close proximity to attorneys is
imperative in order to adequately prepare for
court. Also family members may possess or be
able to acquire documents necessary for immigration
court, including birth certificates or passports. The
distances also impact the mental health of detainees
and their families, in particular young children.

Frequent transfers to facilities all across the country
are reportedly common, further undermining
detainees’ ability to communicate with legal counsel
and relatives. A detainee from Guyana was



reportedly transferred between ten facilities as far
apart as Alabama, Virginia and New Jersey during
his six and a half years in detention. He was
released in December 2006 after he was granted
relief under the Convention Against Torture.*3°

It was also reported to Amnesty International that
guards may threaten detainees with transfer to
another facility if they complain about conditions.
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5.1.5 Access to telephones

The primary means of communication for
immigration detainees to contact attorneys, family
and consular officials is the detention facility’s
telephone system. However, detainees reported
having limited access to telephones. Several
detainees told Amnesty International that there
were only 2-3 phones available for as many as 40
to 50 detainees. As a result, detainees often had
to wait a long time to make a phone call. Amnesty

A detainee told Amnesty International that his wife, a US

citizen, comes to visit him at the Yuba County jail, California

every Saturday, “She drives three and a half hours just to

have 45 minutes there. We should have longer time together.”

The facility where he is held does not allow physical contact

visits between ICE detainees and their family. “She brings our

daughter. Sometimes it makes me cry. One time, [my] daughter

said, ‘Daddy come out!’ She saw a door in the waiting room

and said, ‘Look at the door in the back, come out!’ I couldn’t

stand it. It hurt me a lot. I told her, ‘I want to hold you and

kiss you.’” He told Amnesty International that he’d been in

immigration detention for two months. “Before, on the outside,

I was the provider. I had my own company and worked for myself.

While you’re in prison, your hands are tied, you can’t do

anything.” His wife has had to apply for welfare to support

herself and their 2-year-old child. In tears, he told Amnesty

International “What hurts is my daughter. I want to be there

for her. I want to go to work every day, come home and see what

she needs. I want to take her to the ocean, spend time with

her. It’s killing me. Sometimes I break down.” He told Amnesty

International that he feels he has no alternative but to stay in

detention and fight deportation, because he fears that he and his

family would be targeted by people who have made threats on his

life. “I don’t want to take my family to get hurt. I’d rather they

stay here. I really can’t go back.”

Amnesty International interview with immigration detainee

(identity withheld), June 2008.
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M.D.H. told Amnesty International that he had painful

dental problems that went untreated for the length of

his detention, making it difficult for him to eat.

He was told, “If you complain, we’ll ship you out to

Bakersfield” a California facility that is several

hours almost 200 miles away from his family and legal

representation in the San Francisco area.

Amnesty International interview with former immigration

detainee (identity withheld),

June 2008.

A Vietnamese lawful permanent resident living in the

United States for 27 years was detained while fighting

deportation. He told Amnesty International that his

niece was able to get in touch with a legal service

provider willing to provide representation free

of charge. However, he was not able to contact the

provider from jail because the provider did not accept

collect calls.

Amnesty International interview with former

immigration detainee (identity withheld), June 2008.

International also received reports that detainees
are unable to make free calls to pro bono legal
services, although ICE guidelines provide for this.
This may have a profound impact on a detainee’s
ability to secure counsel, since calls from prisons
are often costly, and many pro bono legal service
providers with scant resources are unable to
acceptcollect calls.*3* Under ICE detention
guidelines, facilities are also required to provide

direct or free calls to consulates, and ICE is
required to provide updated telephone lists for
all consulates.**? Amnesty International spoke
with one detainee who tried to call the consul
of Afghanistan, but the page with the telephone
number was missing from the list. He said he
reported this issue to an ICE officer but no
number was provided.



“THE FACILITY, YOU
DON'T KNOW WHAT’S
GOING TO HAPPEN
TOMORROW NIGHT.
YOU HAVE GANGS
FROM STATE PRISON

IN THERE”

Amnesty International interview with
former immigration detainee (identity
withheld), June 2008.

5.2 CONDITIONS OF DETENTION

5.2.1 Housing with detainees convicted of crimes
Immigration detainees, including asylum seekers,
are in civil administrative detention, yet they are
often housed in prisons and jails with individuals
serving sentences for criminal convictions. This is
contrary to international standards, which provide
that those held under administrative detention
shall be kept separate from individuals in criminal
custody.*33 ICE detention standards state that all
facilities should develop a classification system for
immigration detainees and ensure that detainees
are physically separated from detainees in other
categories. The standards, however, do not
specifically require facilities to keep ICE detainees
separate from individuals serving sentences for
criminal offenses.

A warden at one facility in California told Amnesty
International that immigration detainees are
commingled with criminal detainees. Various
facilities across the country responding to
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Amnesty International’s survey reported similar
practices.*** A number of detainees described
being commingled with criminal detainees during
certain times of the day, such as when performing
work or during recreation time.

Housing immigration detainees alongside
individuals serving sentences for criminal offenses
can put them at risk of physical harm. Immigration
detainees said there were often confrontations,
and in some instances, physical violence between
them and the criminal detainees.

5.2.2 Inappropriate and excessive use of restraints
Juana Villegas, an unauthorized immigrant from
Mexico, was nine months pregnant when she was
arrested for a driving without a license in July
2008 and taken to the Davidson county jail in
Nashville, Tennessee. Two days later, she went
into labor and was taken to hospital in an
ambulance, chained to a gurney. At the hospital,
her left ankle and right wrist were shackled to the
bed and removed just before delivery of her baby
boy and for approximately six hours after giving
birth. But then, her left ankle was again shackled
to the bed until her release from hospital; her
feet were shackled together except when she had
to visit the bathroom. Her lawyer said this was
done in violation of doctors’ orders. Ms. Villegas was
forbidden from seeing or speaking to her husband,
friends, or relatives, and the telephone in her
hospital room was disconnected. Her husband
collected their baby on July 7, 2008, and his wife
returned to jail; he was not allowed to see or speak
with her. Juana Villegas was released on July 8, and
she is now subject to deportation proceedings.*3®
Amnesty International considers the routine

use of restraints on pregnant women, and
particularly on women in labor, a cruel, inhuman
and degrading practice that seldom has any

justification in terms of security concerns.
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“N.” ©Keith Brauneis.

A transgender woman from Brazil told Amnesty
International about her experiences at Santa Clara
County Jail in California. N. was granted protection
under the Convention Against Torture due to the torture
she suffered in Brazil. She told Amnesty International
that when she first arrived at Santa Clara, she was
housed with several men. She claims she was sexually

harassed by the other detainees. She was eventually

placed in a private cell, but she said it took nearly

two months before that happened.

Amnesty International interview with former immigration

detainee (identity withheld), June 2008.




Interviews with current and former detainees
indicate that the use of restraints during
transportation is routine, in violation of international
standards.*3® The types of restraints used vary.
Some detainees said they were handcuffed, some
said they were handcuffed with belly chains, and
others said they wore handcuffs, belly chains, and
leg restraints. In interviews with current and former
detainees, it appears that the use of restraints
during transportation for all detainees is the rule,
rather than the exception. Routine use of restraints on
women contradicts ICE detention standards, which
specify that as a rule, women and children should
only be restrained in exceptional circumstances.*”

International standards require that restraints
be removed when a person appears before a
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judicial or administrative authority.**® However,
Amnesty International observed immigration court
hearings in San Francisco and New York City
where immigration detainees were restrained. In
New York, immigration detainees were brought
into court individually wearing belly chains

and handcuffs, and only their right hand was
released from the restraints in order to take

the oath before the court. In San Francisco, as
many as seven detainees were brought into the
courtroom handcuffed and chained together,
and they remained in joint restraints at the back
of the courtroom throughout the proceedings.

An attorney told Amnesty International that this
is standard procedure and noted, “They [the
detainees] are told to be diligent, to pay attention
to what is going on, but they're shackled and

in the back. They can’t take notes on a lot of
important things deadlines, what to bring...”13°

5.2.3 Medical Treatment

ICE detainees may find it very difficult to get timely
and at times any treatment for their medical needs.
International standards clearly specify that medical
care and treatment shall be provided whenever
necessary.*4° ICE detention standards state that
all facilities should provide detainees with initial
medical screening, cost-effective primary care,
and emergency care.

A Brazilian transgender woman in Santa Clara County Jail

in California described to Amnesty International how she was
transported to immigration court in handcuffs, belly chains
and leg restraints, even though men in the vehicle were only
restrained in handcuffs. She reported that when she was last
taken before the immigration judge, she had chains between

her two thumbs, as well as her wrists, waist and ankles.

Amnesty International interview with former immigration

detainee (identity withheld), June 2008.
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L.N. is 27 years old and was born in Afghanistan. He was 7

years old when he and his family came to the United States

as refugees. He was placed in deportation proceedings and

held in mandatory detention because of a drug conviction

in 2007. He began urinating blood not long after, and was

experiencing constant fatigue,

pain and discomfort. He had to

wait a month and a half before he was first seen by a doctor.

After nine months, he had yet to receive any diagnosis or

treatment. He has filed four grievances about his lack of

medical treatment and told Amnesty International that he is

so frustrated and afraid that he is considering giving up his

claim of citizenship and going back to Afghanistan in order

to obtain medical care. He told Amnesty International that he

was particularly concerned about his wife and daughter, who

will suffer because he “made a mistake.’

s

“There’s no life for

my wife and daughter in Afghanistan.”

Amnesty International interview with immigration detainee

(identity withheld), June 2008.

Several recent cases reported in the media have
involved failure to provide medical treatment, which
resulted in the death of immigration detainees.
According to ICE, 74 people have died while in
immigration detention over the past five years.14*
Following heightened public attention, the Office
of Inspector General (OIG) of the Department

of Homeland Security conducted a review
examining ICE’s standards on medical treatment
of immigration detainees and procedures related
to detainee deaths. The study found a need to improve

oversight at facilities housing immigration detainees
to ensure adherence to standards of medical care.*4?



and had asked unsuccessfully to see a doctor. Bah
was taken to the medical unit where symptoms of
severe injury were overlooked instead of receiving
treatment, the incoherent and agitated Bah was
shackled to the floor and later placed in solitary
confinement for “behavior problems.” Over thir-
teen hours later after repeated notifications that
Bah was unresponsive and foaming at the mouth
medical staff acknowledged the severity of Bah’s
condition. Despite emergency surgery for a skull
fracture and brain hemorrhage, Bah entered a

coma. He died four months later, without waking.'*

Victoria Arellano, a 23-year-old transgender wom-
an from Mexico, was detained at ICE’s San Pedro
Facility in May 2007. Arellano was suffering from
AIDS though not exhibiting symptoms. In deten-
tion, her condition deteriorated because she was
not given access to the antibiotics she needed.
According to The Los Angeles Times, her requests
to see a doctor were ignored by facility staff. Other
detainees dampened towels to reduce her fever
and created makeshift trash cans from cardboard
boxes to collect her vomit. Only after a strike and
civil disobedience by detainees in the facility did
staff take her to the infirmary. Arellano died two
days later, after two months in detention, due to

an AIDS-related infection.'#**

Some individuals in immigration detention
require mental health services, particularly those
who have been victims of torture and abuse.
Detention itself can have detrimental effects on
an individual’s mental health.'*> However, reports
indicate that such services are frequently not
provided, or are inadequate. One detainee who
had been in detention one year, reported he was
taking anti-depressants, but he only speaks to a
mental health practitioner by phone briefly once
every two months about whether the medications
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are working. He told Amnesty International that
the mental health practitioner doesn’t seem to know
the reason why he is on the medications: he was
a prisoner of war in his home country and raped
while captive. He is seeking relief from removal
under the UN Convention Against Torture.

Sebastian Mejia Vincentes died on

August 22, 2004, while detained at

Hampton Roads Regional Jail in Virginia. He
had a history of schizophrenia and hanged
himself with a bed sheet. According to a DHS
Office of Inspector General report, the jail
violated its rule that detainees must be checked
on every 30 minutes. A medical examiner told
the investigators that she “found it troubling”
that Mejia had been dead for “at least four to six

hours before his body was found.” 46

5.2.4 Exercise

The majority of detainees who spoke with
Amnesty International reported that they did not
have the opportunity to exercise daily. Reports
ranged from being allowed time to exercise from
two to four days per week. Exercise is reportedly
often scheduled at unreasonable hours of the
day. One detainee described how recreation
time is scheduled for one hour at 5:30 a.m.

and that it only takes place when the majority

of the detainees in the housing unit want to

go. Detainees reported that they often forego
their recreation time because it is scheduled

so early in the morning. Amnesty International
also received reports that some detainees do not
have the opportunity to exercise outdoors. The
DHS Office of Inspector General conducted an
investigation into the treatment of immigration
detainees housed in ICE facilities and found that
immigration detainees do not always have access
to adequate exercise.'4”

International standards provide that detainees
should have at least one hour of suitable exercise
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in the open air daily if the weather permits.248
Under ICE’s detention guidelines, detainees
should wherever possible be housed in a facility
that offers outdoor recreation, and each detainee
should have access for at least one hour daily, at
a reasonable time of day, weather permitting.

5.2.5 Physical and verbal abuse

Amnesty International received reports that some
individuals have been subjected to physical and/or
verbal abuse while held in immigration detention,
in violation of international standards.'*° Reported
allegations of mistreatment include the following:

The transgender asylum seeker held at Santa Clara County

Jail told Amnesty International that she was verbally and

physically abused in immigration detention in early 2008. She

reported that guards constantly called her “he/she,” “faggot,”

and “fag-boy.

On one occasion,

she requested assistance

from guards because she was afraid for her safety after

being placed in a cell with five men. When a guard finally

responded, she said he handcuffed her behind her back and

pulled up her hands so hard that “my shoulder popped out of

the socket. They put me in a holding cell. I was there by

myself for 12 hours before I received medical attention.”

She also told Amnesty International that on another occasion,

while being held at another facility, she tried to bring the

guards’ attention to another inmate who had fainted. She said

an officer took her by the neck and rammed her head into the

wall, shouting, “It’s not your fucking problem!” She told

Amnesty International, “I wrote a lot of grievance forms, but

nothing happened.”

Amnesty International interview with former immigration

detainee (identity withheld),

June 2008.
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Mr. C arrived from Nigeria to the United States in 1985.

He is married to a US citizen and has four US citizen
children, ranging in ages five to 17. On April 6, 2004, Mr.

C was arrested at his house and taken into ICE custody for
overstaying his student visa. On May 12, 2004, after refusing
to sign his deportation order without first speaking with an
attorney, Mr. C said he was handcuffed and shackled when he

was beaten by six officers “.. forcefully slamming me on the
wall and concrete floor, pinning me on the concrete floor
with their knees on my back.” Mr. C said he was bleeding and
dazed, and he was rushed to a facility clinic. In October
2004, he told Amnesty International he was still suffering
the effects of the beating. “I continue to have migraine
headache, back pain, psychological and emotional pain,” he
said. He filed a civil lawsuit after grievances to ICE about
the incident met with no result. In an August 2006 letter to
Amnesty International, he stated that he was still detained
and fighting his deportation and he continued to have

nightmares about the beating and humiliation he suffered.

He told Amnesty International, “My family has been undergoing

extreme hardship since my detention, both emotionally

and financially.”

Amnesty International correspondence with immigration

detainee (identity withheld), September 2004.
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RECOMMENDATIONS

ENSURE PRESUMPTION AGAINST
DETENTION OF IMMIGRANTS AND
ASYLUM SEEKERS

= The US Attorney General and the Secretary for
the Department of Homeland Security should
ensure a statutory presumption in law, policy, and
practice against the administrative detention of
immigrants and asylum seekers.

< Immigration detention should be used only if,
in each individual case, DHS demonstrates that
it is a necessary and proportionate measure, in
conformity with international law. Any form of
immigration detention should always be as short
as possible.

ENSURE THAT ALL DECISIONS TO DETAIN
IMMIGRANTS AND ASYLUM SEEKERS ARE
SUBJECT TO JUDICIAL REVIEW

e The Department of Homeland Security and

the Department of Justice (Executive Office

for Immigration Review) should ensure that

any decision to detain immigrants and asylum
seekers is based on a detailed and individualized
assessment, which should include the individual’s
personal history, whether she or he presents a
danger to persons or property, and the risk of
absconding. Such assessment should consider
the necessity and appropriateness of detention,
including whether it is proportionate to the
objective to be achieved. This evaluation should

be extended to those currently subjected to
“mandatory detention.”

* Any detention decision should be automatically
and regularly reviewed as to its lawfulness,
necessity, and appropriateness by means of

a prompt oral hearing by a court or similar
competent independent and impartial body.

» All decisions to detain an immigrant or asylum-
seeker should be subject to review by an
immigration judge and appeal to a competent
independent and impartial body.

ENSURE ALTERNATIVES TO
DETENTION ARE AVAILABLE

* The Department of Homeland Security should
take all measures to ensure that non-custodial
measures and alternatives to detention are
provided for in law, policy, and practice.

« Alternative non-custodial measures, such as
reporting requirements, an affordable bond, or
supervision programs operated by community-
based organizations, should always be explicitly
considered before resorting to detention. Reporting
requirements should not be unduly onerous,
invasive, or difficult to comply with, especially

for families with children and those of limited
financial means. Conditions of release should be
subject to review by an immigration judge.



= Alternatives to immigration related detention
should use the least restrictive means necessary.
Electronic tagging devices should not be used

for immigrants who would not otherwise be
considered security threats or subject to detention.

< All immigrants and asylum seekers should have
equal access to bond. All decisions regarding
release on bond should be individualized and
subject to review by an immigration judge. Conditions
of bail, bond or surety must be reasonable and
realistic for the individual seeking release.

* The Department of Homeland Security should
not have the authority to keep an individual in
detention if an immigration judge has ordered that
individual released.

ENSURE SAFEGUARDS AGAINST
ARBITRARY DETENTION

* The Department of Homeland Security should
ensure that all immigrants have unrestricted
access without delay to competent legal
representation in order to be able to challenge
their detention.

» The Department of Homeland Security should
not enter into a contract with a facility to detain
immigrants unless the facility provides a plan for
ensuring that immigrants will have access without
delay to legal representation.

* The Department of Homeland Security should
ensure that facilities provide a current and
accurate list of local organizations and lawyers
that provide immigration advice and legal
representation to every detainee upon arrival.
Facilities should be required to provide telephone
calls to these service providers free of charge.

* The Department of Homeland Security should
ensure that all immigrant detainees have daily
access to updated and comprehensive jail law
libraries and services. Individuals without legal
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representation should be granted enhanced
access in order to meet filing deadlines.

e The Department of Homeland Security should
ensure that presentations by non-governmental
organizations, including legal orientation
programs, are allowed on a regular basis at
least weekly in all detention facilities. The US
Congress should provide funding for such
programs to ensure all detainees have access
to such presentations.

» The Department of Homeland Security should
ensure that all detainees have proper access

to working telephones while in detention and
that regularly updated lists of pro bono or low
cost representation and consulates are kept

in the vicinity of telephones. Calls to legal
service providers offering free or low cost legal
representation, attorneys, and consuls should
be provided at no expense to the detainee or the
group receiving the call.

e The Department of Homeland Security should
ensure that each detainee receives a handbook
that provides an overview of the rules and
procedures in effect at the facility. In addition,
DHS should ensure that all detainees receive a
copy of the ICE National Detainee Handbook,
which should include information such as the
right to contact consular officials, the right to
make free calls to consulates, immigration
courts, and pro bono legal service providers, and
the availability of legal rights presentations and
other information regarding detention standards.
Handbooks should be provided in the language of
that particular detainee.

e The Department of Homeland Security should
ensure that all detention facilities provide
adequate and regular interpretation and
translation services for immigration detainees.

e The Department of Homeland Security should
ensure that detainees are held in a facility that
is in close proximity to the immigration court
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with jurisdiction over his or her case, as well

as to the detainee’s attorney and family. All
measures should be taken to prevent the transfer
of detainees to facilities that are far away from
the immigration court with jurisdiction over their
case, their lawyers and their families. Should a
transfer take place, all measures should be taken
by the detention and removal officer in charge to
inform the court with jurisdiction over the case,
the attorney of record, and the immigrant’s family
in advance of the transfer; the officer should
include the reasons why and ensure that the
detainee’s legal documents and medical records
are immediately transferred to the new facility.

ENSURE THAT FACILITIES HOUSING
IMMIGRATION DETAINEES COMPLY WITH
INTERNATIONAL STANDARDS AND ARE
HELD ACCOUNTABLE IF THEY DO NOT

e The Department of Homeland Security should
ensure the adoption of enforceable human

rights detention standards in all detention
facilities that house immigration detainees, either
through legislation or through the adoption of
enforceable policies and procedures. There
should be effective independent oversight to
ensure compliance with detention standards and
accountability for violations.

* The US Congress should ensure that detainees
have the ability make confidential complaints
about conditions of detention directly to an
independent agency, such as an ombudsman.
Calls to such an agency should be free of charge
and detainees should be protected from any
retaliatory actions. These complaints should be
promptly investigated and appropriate redress
provided. The US General Accounting Office
and/or the Office of Inspector General should
review complaints made and where patterns are
identified conduct their own investigations and
make recommendations to Congress.

» The Department of Homeland Security should
terminate contracts with facilities that do not
comply with detention standards.

» The Department of Homeland Security should
ensure that immigrants and asylum seekers are
not confined with individuals held on criminal
charges or serving criminal sentences.

* The Department of Homeland Security should

immediately begin consultations with transgender
organizations to identify best practices for policies
in making housing decisions in a detention facility.

* The Department of Homeland Security

should ensure that medical and mental

health care be available at no cost to detained
immigrants and asylum-seekers; the decision

to deny medical care should be reviewed by an
independent appeals board composed of medical
professionals.

* The Department of Homeland Security should
ensure that any detained immigrants are held in
facilities which offer outdoor recreation with at
least one hour of recreation time at a reasonable
hour (during daylight hours and at a time that
affords detainees adequate sleep) on a daily basis.

* The Department of Homeland Security should
ensure that restraints are not used on immigration
detainees except in certain limited situations in
order to prevent escape during a transfer, to
prevent the person from injuring himself or others,
or to prevent the person from damaging property.
They should only be used for as long as is strictly
necessary. Policies should prohibit the use of
restraints on pregnant women when they are being
transported, when they are in hospital awaiting
birth, and after they have just given birth. Restraints
should always be removed when a person appears
before a judicial or administrative authority.
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SCOPE AND METHODOLOGY

Information for this report was gathered from a variety
of sources from across the country, including
immigration law practitioners, non-governmental
organizations (NGOs) working with immigrants, asylum
seekers, immigration judges, government officials,
and more than 100 letters received and reviewed by
Amnesty International from immigrants in detention.
In-depth interviews were conducted with twenty
detained and formerly detained immigrants and asylum
seekers. It also draws from responses to surveys sent
by Amnesty International to officials of the Executive
Office for Immigration Review and facilities housing
immigration detainees, as well as immigration hearings
observed in both San Francisco, Calif., and New
York, N.Y., by Amnesty International researchers.
Furthermore, Amnesty International conducted a
review of government and non-governmental reports
and statistics, case law, and legislation, as well as
media accounts. Most case studies were followed
up by interviews with the attorneys representing

the immigrants and asylum seekers concerned. To
protect their identities, the names of the individuals
in the case studies who were not reported in the
media were changed or withheld. All featured cases

are on file with Amnesty International.

The Department of Homeland Security, Immigration
and Customs Enforcement did not respond to
Amnesty International’s repeated requests for data.
Of the 243 facilities housing immigration detainees
that were surveyed, only 21 responded.

ANOTE ON TERMINOLOGY

There is no single term universally accepted that
describes the unique situation of migrants and asylum
seekers. While some terms may have specific legal
meanings, it must also be acknowledged that many
may be used in a broader political or cultural context.

This report describes the human rights situation of
individuals who face detention either to prevent them
from entering the United States or to forcibly expel
them to their countries of origin. This group includes
arriving (and rejected) asylum seekers, long time
lawful permanent residents, and other immigrants.

JAILED WITHOUT JUSTICE Immigration Detention in the USA

People who enter or work in countries without legal
authorization have been labeled illegal, undocumented
or irregular. The term “irregular migrant” is increasingly
used in international human rights standards and in
the commentary of UN and regional human rights
bodies to refer to individuals who do not have legal
permission to remain in a host country.

In the United States, the term “undocumented
immigrant” is often used in discussing anyone
subject to enforcement or deportation actions.
However, many immigrants entered the United States
with documentation and have since lapsed out of
status or have a status that is being questioned by
the government. In this report, therefore, Amnesty
International USA uses the phrase unauthorized
immigrant to describe individuals who currently have
no, or uncertain, legal status in the United States.
For example, a person who arrives in the United
States on a student visa but then remains past the
permitted term of stay is unauthorized: she or he
was originally documented and legally allowed into
the United States but now the status has lapsed.
Likewise, a migrant worker who crossed the southern
border without the government'’s permission is also

an unauthorized immigrant.

If DHS has a reasonable belief that an individual
does not have permission to enter or remain in the
United States, then that person may be placed in
“removal proceedings,” which means the government
is seeking to deport him or her from the United
States. For the purposes of this report the terms

removal and deportation are used interchangeably.

LIST OF TERMS/ABBREVIATIONS

DHS: Department of Homeland Security.

ICE: Immigration and Customs Enforcement.
CBP: Customs and Border Patrol.

EOIR: Executive Office for Immigration Review.

ICCPR: UN International Covenant on Civil and
Political Rights

CAT: UN Convention Against Torture

Concept and design: Hartungkemp, Minneapolis



“Whether I’'m documented or not, I'm a human being.

I used to think birds in a cage were so pretty
but no one should be deprived of freedom— no one

should be caged.”

Amnesty International interview with former

immigration detainee (identity withheld), June 2008.

ISBN 978-1-887204-50-7

H “ “ AMNESTY

ol781887 204507 INTERNATIONAL

@ ® ‘% amnestyusa.org/immigrants




