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U.S. Department of Justice

Office of Legal Counsel

Qffice of the Assistant Attemey General Washington, D.C. 2053C
August 1, 2002

Memorandam for Johu Rizzo
Acting General Counsel of the Central Intelligence Agency

Irierrogation Ofal Qaetia Operative

Y ou have asked for this Gffice’s views on whether certain proposed conduct would
violate the prohibition against torture found a Section 2340A of title 18 of the United States
Code. Y ou have asked for thisadvice in the course of conducting interrogations of Abu
Zubaydah. As we understand it, Zubaydah is one of the highest ranking members of the ai Qaeda
terrorist organization, with which the United Statesis currently engaged in an intemational armed
conflict foliowing the attacks on the Werid Trade Center and the Pentagon on September 11,
2001. This Jetter memorializes our previous oral advice, given on July 24, 2002 and July 26,
2002, that the proposed cenduct would not violate this prohibition.

Our advice is based upon the following facts, whick you have provided to us. We slso
understand that you do not have any facts in your possession contrary to the facts outlined here,
and this opinion is limited to these facts. |fthese facts were to change, this advice would not
necessarily apply. Zubaydeah is currently being held by the United States. The interrogation team:
is certain that he has additional informetion that he refuses to divulge. Specificaly, heis
withholding information regarding terrorist networks inthe United States or in Saudi Arabiaand
information regarding plans to conduct attacks within the United States or agsinst our interests
overseas. Zubaydah has becomezaccustomed to a certain level of treatment and displays no sighs
of willingness to disclose further infonnatioh. Moreover, your intelligence indicates that there is
currently alevel of “chatter”™ equal to that which preceded the September 11 attacks. Inlight of
the information you believe Zubavdah has and the high level of threat you believe now exists,
vou wish to move the interrogations info what yoll have described. as an "increased pressure

phase.”

As part of this increased pressure phase, Zubaydah will have contact only with anew
interrogation specialist, whog: he has not met previoudy, and the Survival, Evasion, Resistance,
Escape (‘SERE”) training psychologist wha has been involved with the interrogations since they
began. This phase will likely last no more than several days but could last up to thirty days. In
thus phase, you would like to empioy ten techniglies that you believe will dislocate his
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expectations regarding the weatment he believes he will receive and encourage him to disclose
the crucial infonnation mentioned above. Theseten techniques are: (1) atlention grasp, (2)
walling, (3) facial hold, (4) facial slap (insult slap), (5) cramped confinement, (6) wall standing,
(7) stress positions, (8) sleep deprivation, (9) insects placed in & confinernent box, and (10) the
waterboard. You have informed us that the use of these teclinigues would be on an as-needed
basis and that not al! of these techniques will necessarily be used. The interrogation team would
use these techniques in some cambination to convince Zubaydah that the only way hie can
influence his surrounding environment is through cooperation. You have, however, informed us
that vou expect these technigues to be used in some sort of escalating fashion, culmillating with
the waterboard, though nat necessarily ending with this technique, Moreover, youhave also
orally informed usg that aithough some of these teclmiques may be used with more than once, that
repetition will not be substantial because the techniques peneraliy lose their effectiveness after
several repetitions. You have also informed us that Zubaydah sustained a wound during his
capture, whigch is being treated.

Based on the facts you have given us, we understand each of these tedmiquesto be as
follows. Theattention grasp consists of grasping the individual with both hands, Qne hand on
each side of the coHa' opening, inacontrolled and quick metion. In the same motion as the
grasp, the individual is drawn toward the interrogator.

For wailing, 2 flexible false wall will be constructed. Theindividual is placed with his
Heels touching thewall. The nerrogator pulls the individual forward and then quickly and
firmly pushes the individual into the walL It isthe individual’s shoulder blades that hit the wall.
During this motion, the head and neck are suppOlted with a rolied hood or towel that provides 2
c-collar effect to help prevent whiplash. To further reduce the probability of injury, the
individual is allowed to rebound from the flexible wall. You have orally informed us that the
false wall isin part constructed 1o create aloud sound when the individual hits it, which will
further shock or surprise in the individual. Inpart, theidea isto create a sound that will make the
impact seem far worse than it is and that will be far worse than any injury that might result fTom
the action.

The facial hold is used to hold the head immabile. One open palm is placed on either
side of the individual’s face. The fillgertips are kept well away from the individual’s eyes,

With the facial slap or insult slap, the interrogator slaps the individual’s face with fingers
slightly spread. The hand makes contact with the area directly between the tip of the individual's
chin and the bottom of the corresponding earlobe. The interrogator invades the individual's
personal space. The goal of the facial slap is not to inflict phivsical pain that is severe or lasting
Instead, the purpose oftlle facial slap isto induce shock, surprise, and/or humiliation.

Cramped confmement involves the placement of the individual in a confined space, the
dimensions of which restrict the individual’s mavement. The confined spaceis uSl.lallydark.
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The duration of confinement varies based upon the size of the container. For the larget confined
space, the individual can stand up or sit down; the smaller space is large enough for the subject to-
Sit down. Confinement in the larger space can last up to eighteen hours; for the smaller space,
confingment ladts for no more than two hours.

Wall standing is used to induce muscle fatigue. The individuz! stands about four to.five
feet from a waH, with his feet spread approximately to shoulder width His arms are stretched
out in front of him, with his fingers resting on'the wall  His fingers support all of his body
weight. Theindividua is not permitted to move or reposition s hands or fest.

A variety of sress posi‘i ns may beused. You have informed us that these positions are
not designed to produce the pain associated with contortions or twisting of the bedy. Rather,
somewhal Jike walling, they are desigried to produce the physical discomfort associated with
muscle fatigue. TWO particular Stress positions are likely to be used op Zubaydah: (1) sitting on
the floor with legs extended straight out in front of him with his arms raised above his head; and
{23 kneeling on the floor while leaning back at a45 degree anglz. You have dso oraBy informed
us that th.rough observing Zubaydah in ceptivity, you have noted that he appearsto be quite
flexible despite his wound.

Sleep deprivation méy be used. You haveindicated that your purpese in using this

hnjque is to reduce the individual®s ability to think on hiz feet and, through the discomfort
zssociated with fack of steep; tomotivate-himto-cooperate. The-effect of sueh-sleep deprivation
will generally remit afier one or twae nights of uninterrupted sleep. You have informed us that
your research has revealed that, in rare instances, some individuals who are already predisposed
1o psycholegical problems may experience abnormal reactions to sleep deprivation. Even in
those cases, however, reactions abate after the individua is permitied to sleep. MOl'eover,
personnel with mcdxwl training are available to and will intervene in the umzkdy event of an
abn0f!11d reaction. You have orally infonmed us that you would net deprive Zubavdah of Sleep
for more than eleven days st atime and that you have previously keot him awake for 72 hours,
from which no mental or physical harm resulted.

Y ou would like to place Zvbaydah in acramped confinement box with aninsect. You
have informed us that he appearsto hiave 2 fear of insects. In particular, you would like to tel]
Zubgzydah that you intend to place astinging insect into the box with him. You would, however,
place a hannless insect in the box. You have ordly informe " that vou would infact  cea
’ : " ar in the box with nirs g b

Finaly, you would like to use atechnique called the “waterboard.” In this procedure, the
individual is bound securely to an tuelined bench, Whichis approximately four feet by seven feet.
The individual's feet are generaliy elevated. A cloth isplaced over the forehead and cyes. Water
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is then applied 10 the clotl in a centrolled manner, Asthis isdone, the cloth islowered until it
covers both the nose and mouth, Once the cloth is saturated and complztely covers the mouth
and nose, air flow is slightly restricied for 20 to 40 seconds due to the presence of the cloth. This
causes an increase in carbon dioxide level in the individual's blood. This increase in the carbon
dioxide level stimulates increzsed effort to bresthe. This effort plus the cloth produces the
perception Of “suffocation and incipient panic,” i.e. the perception of drowning. The individual
does not breathe any water inie hislungs. During those 20 to 40 seconds, water is continuously
applied from a beight of twelve to twenty-four inches. After this period, the cloth is lifted, and
the individual is dlowed to breathe unimpeded for three or four full breaths. The sensation of
drowning is immediately relieved by the removal of the cloth. The procedure may then be
repeated. The water is usually applied from acanteen cup or simall watering can with 2 SJout.
You have ordly informed us that this procedure triggers an automatic physiological sensation of
drowning that the individual cannot control even though he may be aware that heis in fact not
drowning. You have ds0 orally informed us that it is likely that this procedure would not last
mare than 20 minutes in any one application.

We ds0 understand that a medical expert with SERE experience will be present
throughout this phase and thiat the procedures will be stopped if deemed medically necessary to
prevent severe mental or physicel harm to Zubaydah. As mentioned abol'e, Zubaydah suffered
an injury during his capture. You have informed us that steps will be taken to ensure that this
injury is not in any way exacerbated by the use of these methods and that adequate medical

attention will be given to ensure that it xvill heal properly.

n.

In this part, we reviewtbe context within which these procedures will be applied. You
have informed us that you have taken various stepsto ascertain what effect, if any, these
techmiques would have on Zubzydah’s mentsl hedlth. These same techniques, with the exception
of the insect in the cramped confined space, have been used and c.ontinue to be used on some
members of our military p"ﬁOmlel during their SERE training. Because of the use of these
procedures in training our own military personnel to resst intzrrogations, you have consulted
with various individuals who have exiensive experience inthe use of these techniques. You have
done so in order to ensure that no prolonged mental harm would resuls from the Use of these
proposed procedures.

'fhrough your consultation with various individuzls responsible for such training, you
have Ie’orned that these techniques have beer < eler ents 3’ A -0 conduct witbout any
enarted jne,uelt mental b fthc SERE school,

i L R 1as reported 1at, during the seven-
vear period that he spent in those pOSI{IOIIS tIere were two requests from Congress for
mformatlon concerning alleged injuries resulting from tbe wraining. One of these inquiries was
prompted by the temporary physical injury atrainee sustained zs result of being placed in z
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confinement box. The other inguiry involved claims that the SERE training caused two
individuals t0 engage in criminal behavior, narnely, felony shoplifiing and downloading child
pomograply onto amilitary computer. According to this official, these claims were §i
foreover, he has xzzd«gasec that during the three znd ahzlf vears he spent as
of the SERE program, he trained 10,000 students, Of those students, only WO
dropped out of the training foliowing the use of these techniques. Although on rare occasions
soime students temporarily postponed the remainder of their training and received psycholegical
counseling, those students were able 10 finish the program without any indication of subsequent
mental health effects.

Y ou have iufonned us that you i
s Of ex erience with SERE train

consuited w

ten vears, insofar as he is aware, none of the mdxvxdualk who completed the program suffered any

adverse mental healtheffects. He informed you that there wes oune person who did not complete
the training. That person experienced an adverse mental health reaction that lasted only two
hours. After those two hours, the individual’s symptoms spontzneously. dissipated without
recz;?r?ng treatm.ent or counseling and no other syr.nptoms were ever reported by this individual.
According to the information you have provided to us, this assessment of the use of these
procedures includes the use of the waterboard.

hich vou suppiied to us. | :

perience with the use 0 .ais ot taese prace uresm a course of conduct with. the excgpuov

nsect in the confinement box and the waterboarcl. This memorandum confimls that the

ese procedures has not resulied in any reported instances of prolonged mental harm, and
instarces of inunediate and temporary adverse psychological responses to the training.

o -eported that a sreall minority of students have had zemg, ary adverse
ps "“E‘Oiogxca.i reactions during training, Of the 26,829 students rained from 1992 through 2001
in the Air Force SERE training, 4.3 percent of those students had contact with psychology
services. Ofthose4.3 percent, only 3.2 percent were pulled from the program for psychological
reasons. Thus, Out of the students trained overall, only O. reent were pulled from the
programe for psychological reasons. Furthermore, altho ndicated that surveys
of students having completed this training are pot done, he expressed confidence that the training
d d not cause any long-term psychological impact. He based hisconclusion on the debriefin
tudents that is done after the trazining. More importantly, he based this assessment on the fa
{ although training is required to be extremely stressful in order to be effective, very few
omplaints have been made regarding the training, During his tenure, i3 which 10,000 students
were trained, no congressional complaints have been made. While there was one Inspector
General complaint, it was not due to psychological Concerns. kdoizaver, he was aware of only
one letter inquiring about the long-term impact of these techniques from an individual trained
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over twenty Years ago. lde found that it was impossible to attribute this individual’s symptoms to
his training. oncluded that if there are any long-term psychological effects of the
United States Air Force {raining using the procedures outlined above they “are certainly
minimal.”

With respect t0 the waterboard, you have dso orally informed us that the Navy continues
to useitintraining. You have informed US that your on-site psychologists, who have extensive
experience With the use of the waterboard in Navy training, have nof encountered any significant
long-tel1:h mental healtly consequences £i'om its use. Your on-gite psychologists have also
indicated that }PRA has likewise not reported any significant long-term mental health
consequences from the use of the waterboard. Y ou have informed usthat other services ceased
use Of the waterboard because it was so successful as an interrogation technique but not becausz
of any concerns over any harm, physical or mental, caused by it It was alsg reparied 1o be
zlmost 100 percent effective in producing cooperation ameng the trainees. ilso
!“sc*cz*«ted that lie had observed the use of the waterboard in Navy waining some tell {o twelve
zs. Each time fi resulted in cooperation but it did not result in zry physical harm to the

You have dso reviewed the relevant literature and found no empirical data on the effect
of these techniques, with the exception of deep deprivaioll. With respect to deep deprivation,
vou have infoffiled us that is not uncommon for someone i be deprived of deep for 72 hours and
still perform excellently on visual-spatial metor tasks and shert-term memary tests. Although
some individual s may experience haHucinations, according to the literature you surveyed, those
who experience such psychotic svmproms have almost alweys had such episodes prior to the
sleep deprivation. You have indicated the studies of lengthy deep deprivation showed no
psychosis, loosening of thoughts, flattening oremotions, us.lmzms or paranoid ideas. Inone
czse, cven after eleven days of deprivation, no psychosis or permanent brain damaged occurred,
In fact the individual reported feeling almost back to nonnal after one night’s sleep. Further,
based on the ex.periences with its use in military training (where it is induced for up to 48 hours),
you found that rarely, if ever, will the individual suffer harm after the deep deprivation is
discontinued. Instead, the effects remit after afew good nights of sleep.

You have taken the additional step of consulting with U.S. interrogations experts, and
mh"r individuals with oversight over the SERE training process. None of these individuals was
vare of any profonged psychological effect caused by tiiz use of any «f the above techniques
either separatcly or as & course Of conduct. Mareover, you consuited with ontside psychologists
who reported that they were unaware of ay cases where lopg-lerm probiemy have occurted uy d

resalt of these technigues,

Moreover, in consulting with anumber of menta health experts, you have learned that
he effect of any oftbese prmc.:wree will he dependant on the individual’s persona history,
cultural history and psychological fendericies. To that end, you hizve infoffiled us that you have
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nent is. besed on interviews with
ther sources such as intelligence
zrafic which we set forth

leted a psychological assessment of Zubadyah. This
t sgcai observations ¢f Lim, and information collected fron
and press reports. Our understanding of Zubaydah's psycho
below, is based on that agsessment.
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According to this assessment, Zubaydah, though oniy 31, rose quickly from very low
fevel mujahedin to third or i w‘* man in d Qaeda He has served as Usama Bin Laden's senior
lieutenant. In that capacity, he has managed anetWork of training camps. He has been
instrumental in the training of operatives for d Qaeda, the }Zgypf%an Islar111c Jihad, and other
terrorist elements inside Pakistan and Afghanistan. He acted as the Deputy Camp Commander
for al Qaedu tralning camp in Afghanistan, personaly z‘vpp*o\**fvg entry znd graduation of all
rrainees during 1999-2000. From j 996 until 1999, he approv ch all a-«.dividuals going in and owut
of Afghanistan to the fraining camps. Further, no one went in and out of Peshawar, Pakistan
without his knowledge and approval. He also acted as al QLaé 's Qrd.inator of external
contacts and foreign communications. Additionally, he has acted as 2l Qaeda's Counter-
intelligence officer and has been trusted to find spies within the or g anization.

Zubaydah has been inveived in every major terrorist operation carried out by al Qasda.
He was aplanner for the Millenniwm plot to attack U.S. and Israeli targets during the Millennium
celebrations in Jordan. Two of ¢he central figures inthis plot wha were arrested have identified
Zubaydah as the supporter of their cel} and the plot. He also served as a planner for the Paris
Embassy plot in 2001. Moreover, he was one of the planners of the September 11 aftacks, Prier
10 his capture, he was engaged in planming future terrorist attacks against U.S. interests.

Your pWChuﬂlal“sSLSS.- rent HidiCates that it 15 telies cf Zubs \uﬁ,h wrote 1 Qacaa's
manual on resistance techiniques. You also believe that his experiences in d Qaeda make him
well-acquainted with and weli-versed in such techniques. As I‘ﬂ" af hisrole in al Qacda,
Zubaydal visited individuals in prison and helped them upon their release. Through this contact
and activities with other d Qzeda mujahedin, you believe that he knows many stories of capture,
interrogation, and resistance to such interrogation. Additionally, behas spoken with Ayman al-
Zaweahir, and you believe it is likely that the two discussed Zawahisi's experiences as a prisoner
of the Russians and the Egyptians.

Zubaydah stated during interviews that he thinks of any activiey outside of jihad as
“silly.” He has indicated that his heart and mind are devoted to serving Allah and Idanl through
jihad and he has stated that he has no doubts or regrets aheut committing himself to jihad.
Zubaydah believes that the globd victory of Islam is inevitable. You have informed us that he
continues to express his unzbated desire to kill Americans and Jews.

Y our psychological assessment describes his personality as follows. He is“a highly self-
directed individual who prizes his independence.” He has “narcissistic features,” which are
evidenced in the atiention be paysto his personal appearance and his “obvious 'efforts' to
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demonstrate that he i really a rather ‘humble and regular guy.™ He is “somewhat compd*sw
i how he organizes his environment and business. He is canfident, self-assured, and possesses
an air Of authority, While he admits to at times wrestling, with how te determine who is an
“innocent,” he has acknowledged celebrating the destruction of the World Trade Center. He is

elligent and intellectually curious. Tac displays “excellent self~discipline.” The assessment

des unlses him &s a perfectionist, persistent, private, and highly m;:eﬁwl“ in his social interactions.
He is very puarded about opening up w mherx and your assessment & xl\' emphasizes that
he tends not to trust others ezsily. Heisadso “quick to recognize aad assess the moods and
motivations of others.” Furthermore, he is proud of his ability to lie and dec,u\zc others
suceessfully. Through his deception he has, among other mm_ws. prevented the location of al
Qaeda safehouses and even acquired a United Nations refugee identification card.

Accordin.g to your reports, Zubaydah does not have any pre-existing mental conditions or
problems that would make him likely to suffer prolonged mental harm from your proposed
interrogs uan methods. Tbrough redding his diaries and interviewing him, you havefound no
history of “mood disturbance or other psychiatric pathology{.]” “thc\w 1t disorder],] ... enduring
mood or mental health problems.™ He isin fact “remarkably resilient aud confident tlutt he can
overcome adversity.” When he encounters Siress or low moed, this appears to last only for a
short tme. He deats with siress by assessing itS source, evaluating the COping resources availabie
o him, and then taking action. Your assessment Notes that he is “gencrally self-sufficient and

relies on his understanding and application of religious and psychological principles, intelligence
and discipline to avoid and evercome problems.” Moreover, you have found that he has a
“reimb]c and durable support system™ in his faith, “the blessings of religious leaders, and
camaraderie Oflike-minded mujahedin brothers.” During detention, Zubaydal hac managed his
maeod, remaining at most points “cuumnspect calin, contralled, and deiiberate.” He has
maintained this demeanor during aggressive interrogations and reductions in sléep. Y ou describe
in an initial confrontational incident, Zubaydah showed signs of synipathetic nervous system
arousal, which you think was possibly fear. Although this ineident led him to disclose
intelligence information, hewas able to quickly regain his composure, his ar of confidence, and
hs “strang resolve” not to reved any infol Tnation.

tha

Overal, you summarizehis primary strengths as the foHowing: ability to focus, goal-
direoted diseipline, ntelligence, emotional resilivnee, strest sasevy, abiiity to organize and
manage people, keen observation skills, fluid adaptability (can anticipate end adapt under duze
and with minimal resources), capzcity to assess and exploit the needs of others, and ability
adjust goals to emerging opportunities

You anticipate that he wili draw upon his vast knowledge of interrogation techniques to
cope with the interrogation. Your assessment indicates that Zubaydzh may be willing 10 die w
protect the most important infermation that he helds. Nonetheless, you are of the view that his
belief that Idam will ultimately dominate the world and that this victory is inevitable may
provide e chance that Zubaydah will give information and rationalize it solely asatemporary
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Addirionally, you believe he may bewilli.ng to c‘;{ clos
information he deems 1o NOt be critical, but which may ultimately be useful to us when piecec
b::sgether with other inwelligence information you have gained.

ase some information, particufarly
)

Section 2340A makes it a criminal offense for any persen “ourside of the United States
[to] commit[} or attémpt[] to conumit torture.” Section 2340(1 ) defings torture as:

an act committed by a person acting under the color of law specifically intended to
inilict severe physical or mental pain or suffering {other than pain or suffering
incidental 1o lawful sanctions) upon another person within his custody of physical
control.

18 U.S.C. 8§2340(1). As we gutlined in our opinion on standards of conduct under Section
2340A, aviolation of 2340A requires ashowing that: (1) the torture ocetrred outside the United
States; (2) the defendant acted under the color of law; (3) the victim was within the defendant’s
custody or control; (4) the defendant specifically intended to inflict severe pain or suffering; and
(5) that the acted inflicted severe pain or suffering. See Memaorandum for Jolm Rizzo, Acting
General Counsel for tl & Central Imelligence Agency, from Jav S Bybee, Assistant Attorney
General, Office of Legal Counsel, Re: Standards of Conduct jor Interrogation under 18 US C.
8812340-23404 a 3 (Auquﬂ 1, 2002) (“Section 2340A Memorandum”™). You have asked. us to
assume that Zubayadah is being held outside the United Siztes, Zubayadeh is within U.S.
custody, and the interrogators are acting under the color of law. At issueis whether the last two
giements would be met by the use of the proposed procedures, namely, whether those using these
1 ocedures would have the requisite nlental state and whether these procedures would inflict
vere pain or suffering within the meaning aftlle statute.

..m.‘

SeverePaip or Suffering. Incrder for pain or suffering fo rise to the level of torture, the
statute requires tbat it be severe. Aswe have previously explained, this reaches only extreme
acts. See id. at 13, Nonetheless, drawing upon cases under the Toriure Victim Protéction Act
{TVPA), which has adefinition oftorture that is similar to Section 2340°s definition, we found
that a single event of sufficiently intense pain may fal within this prohibition. Seeid. & 26. As
a result, we have analyzed each of these techniques separately. In further drawing upon those
cases, we also bave found that courts tend to take atotality-of-the-circumstances approach and
consider dl entire course of conduct to determine whether torture has oceurred. Seeid at 27.
Therefore, in addition to considering each technique separately, we consider them together as 2
course of conduct

Section 2340 defines toriure as the inflictiodl of severe physical or mental pain or
suffering. We will consider physical pain and mental pain separately. See 18 U.S.C. §2340(1).
With respect to physical pain, we previously concluded that “y vere pain” within the meaning of

o
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Section 2340 is pain thar is difficult for the individual to endure and isof an Intensity akinto the
pein accompanying serious physical injury. See Section 23404 Memorandum a 6. Drawing
upoir the TVPA precedent, we have noted that examples of acts mﬁ;ct ng severe pain that typify
orlure are, among od ey m ngs, severe beatings With weapons such as clubs, and the burning of
prisoners. See id at 24, We conclude below that none of the p praposed techniques inflicts such
sain.

The facid hold and the attention gragp involve no phivsical pain. In the absence of such
pain it is obvious that :‘; ey canhiot be said o inflict severs physical pain or suffering. The stress
positions and wall stznding both may result in muscle fatigue. Each involves the sustained
holding of a 1)osition. In wall standing, it will be holding 2 position in which dl of the
individual’s body weight is placed on his finger tips. The stress pocmcfy\ will likely include
sitting on the floor with legs extended straight out in front and arms rzised above the head, and
kneeling onthe floor and leaning back at a 45 degree angle. Any pain associated with musele
fatigue is not of the intensity sufficient to amount to "severe physical pain or suffering” under the
siatute, nor, despite its discamifort, can it be said to be difficuli to endure. Moreover, yon have
crelly informed us that no stress position will be used that could intesferz with the healing of
Zubaydah's wound. Therefore, we concludethat these techniques invalve discomfort that falls
far below the threshaold of severe physical pain.

Similarly, although the confinement boxes (both smzl! and large) are physically
uricomfortable because their size restricts movement, they are not 0 smatl asto require the
individual to contort his body to sit (small box) or stand (large bex). Y ou have aso oraily
informed us that despite his wound, Zubaydah remains quite £iexible, which would substantiz
reduce any pain associated with being placed in the box, We ha\*'e no information from the
medical experts you 27 ve consulted that the limited duration far which the individual iskept in

he bstantial physical pan. As aresult, we do nat think the use of these
boxes can be said to cause pain that is oftlle intensity associated with serious physical injury

’..

the boxes causes any s

The use of one of these boxes with the introduction of an insect does not ater this
assessment. As we understand it, no actually harmful insect will be placed in the box. Thus,
though the introduction f an insect may produce trepidation in Zubaydah (which we discuss

below), it certainly does nuot cause physical puin.

As for sleep deprivation, it is clear that depriving someone of sleep does not involve
severe physical pain within the meaning of the statute. While sleep deprivation may involve
some phymcal discomfort, such as the fatigue or the discomfort experienced in the difficulty of
keeping one’s eves open, these effects remit after the individual is permitted (o deep. Based on
the facts you have provided us, we are not aware of any evidence that sleep deprivation results in
severe physical pain or suffering. As aresult, its use does not violate Section 2340A.

Even those techniques that invelve physical contact between (he interrogator and the
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ndividual do not result in severe pain. The facial dap and walling contain precautions to ensure
L‘hi‘.z no pain even goproaching this level resuits. The slap is delivere d wit i 1 fingers dlightly
spread, which you have explained to US is designed to be less painful than a closed-hand slap.
The slap IS also delivered t0 the fleshy part Of the face, further reducing any risk of physical
damage or serious pan. The facial slap does not produce pzin that is difficult to endure.

Likewise, walling involves quickly pulling the person forward and then thrasting him against 2

flexible false wall. You have informed us thet the sound of hitting the wall will actually be far
worse than a'lypasslhkn njury to the individual. The use of the rolied towel around the neck alse
reduces any risk of infury, While it may hurt to be pushed against the well, any pain experienced

is not of the intensivy associated with serious physca injury.

Ag we understand it, when the waterboard is used, the subject’s body responds as if the
subject were drowning—even though the subject may be well aware that he is in fact not
drowning. You have informed us that this procedure does not inflict actual physical harm. Thus,

zlthough the subject may experienc e {bﬁ fear or panic associzted with the f' ling of drowning,
he waterboard does not inflict physical pain. As we explained in the Section 2340A
Memorandum, “pain and sufferi ng asused in Section 2340 is best unders oed as a single
concept ot distinct concepts of “pain” as distinguished from san’umg See Section 2340A
Memorandum & 6 .3, The waterboard, which inflicts no pain or actual harm whatsoever, does
1oL, in our view inflict “severe pain or SLi‘ﬁ,er Even if cne were to parse the statute more
finely to attempt to treat “suffering” as a distinct concept, the waterboard could not be said to
inflict severe suffering. The w vnhna ¢ IS simply a controlled ac cute episode, lacking the

tation of a protracied period of time generaly given to suifering.

i

oY

Finaly, as we discussed above, you have informed US that in determining which
procedures o use and how you will use them, you have selected technigues that will not harm
Zubaydah’s wound, You have zlso indicated that numerous sieps will be taken to ensure that
none of these procedures in any way interferes with the proper healing of Zubaydah's wound.

“: u have also indicated ﬁh’( houid it appear a any time that Zut a\’dm IS experiencing severs
ain or sufféririg, the medical personnel on hand will sTop the use ofany technique.

t~

Even when dl of these methods are considered combined in an overall course o { conduct,
they suil would not inflict severe physical pain or suffering. As discussed above, a number of
1he s¢ acws resull mono pmﬁm pain, others produce onIy physicel discomifort, You have

ardiceted that these acts will not be used with substantial repstition, so that there is N0 passibility
h"‘ severe pb\sma pain could arise from such repetition. Accordingly, we conclude that these
acts neither separately nor as part of acourse of canduct would inflict severe physical pain or
suffering within the meaning of the statute.

We next consider whether the use of these techniques would inflict severe menral pain or
suffering within the meaning of Section 2340. Section 234 C ! '_" s severe mental pain or
suffering as "the prolonged menta) harm caused by or resulting from™ one of several predicate

1
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acts, 18 U.S.c. 82340(2). predicate acts arer (1) the intentional infliction or threate

infliction 0f severe physical pain or suffering; (2) tbe administration or application, or thm
administration or application of mind-altering substances of cther ;rs res calculated to
disrupt profoundly the senses or the personality; (3) the threat of imminent death; or (4) the threat
C. § 234002)(4)~D).
234

edu
nes
Ia any Cfthep;cc:edmo Bets nnﬁ be done to another person. See 18 U S
' : Section 2340A Memorandum
the

As we have explained, this lisi of predicate acts is exclusive. See

No ather acts can ‘?L‘p“‘ under Section 23404 3 sed an the infliction of severe
ey t:.a! hain or @uftu;;‘fr SC‘L(:‘ id. T if the methods that you described do not either in
nselves constitue one Or hiese acts or as & COUrse of conduct fulfill the predicate act

ment, the 'pml" bison ’u. not been violated. See 18, Before ¢ ,,t,i ressing these techiniques,

«ote thal it is plain that none of these procedures involves a threat to any third party, the use
or‘ any xind of drmugs, or for the reasons described above, the infliction of severe physical pain.
Thus, the question is w fauhé. rany of these acts, separately or as a ecurse of conduct, constitutes 2
threat Of severe physical pain or suffering, a procedure designed to disrupt profoundly the senses,
or & threat ofimminent death. As we previously explained, whether an action constifutes athreat
must be assessed from the standpoint of arcasonable person in the subject’s position. See iit. at

(}

r*”h:u

No argument can he made t! m the atiention grasp or the facizl hold constitute threats of
imminent death or are procedures designed to disrupt profoundly the senses ar personality. In
general the grasp and the facizal hol ﬁ’ will gtartle the subject, produce fear, or eveninsulthirn. As
vou have infermed us, the use of these techniques is not accompanied by a specific verbal threat
of severe physical pain ors "! g. To the extent that these techniques could be considered a
threat of severe physieal pain or suffering, such athreat would have to be inferred from the acts
themselves. Because these actions themselves involve no pain, neither could be interpreted by a
reasonable person in Zubaydalh's position to constitute a thireat of severs pain or suffering.
Accordingly, these two technigues are not predicate acts within e meaning of Section 2340.

Fata

3

The facial slap likewise falls outside the set of predicate acts. It plainly is not a threat of

imminent death, under Section 2340{(2)(C), or aprocec%un, esigned to disrupt profoundly the

enses or personality, under Section 2340(2)(B). Though it may hurt. as discussed above, the
ei t isone of smarting or stinging and surprise or hwmiliztion, but not severe pain. Nor does
alor wnst tute g threat of severe p sain or suff fering, under Secticn 2340{2)(A). Likethe faual
h».!]é and the attention grasp, the use of this dap is not accompanied by a specific verbal threat of
further escalating violence. Additionally, vou have informed us shat in one use this techuique
will typically involve at most two slaps. Certa nly, the use of this slap may dislodge any
expectatlon that Zubaydah Lad that he would not betcuchf;:a in a physically aggressive manner.

Nonetheless, this alteration in his expectations could hardly be construed by areasonable person
in s situation to be tantamount to a threat of severe physic 3 pain or suffering. At most, this
technique suggests that the circumstances ofhi8 confinement and interrogation have changed.
Therefore, thefacial dap is not within the statute’s exclusive list of predicate acts.
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\”‘;h*m plainly iz not 2 p!‘“ edure calculated to disrupt profoundly the senses or
e . While walling involve ah night be characierized as rough handling, it does not
inv oi 'i e threat of imminent deal 1 , as discussed above, the infliction of severe physical pain.
NMoreover, once again we understand u at use of thiis technique will not be accompanied by any
meciﬁc verbal threat that violence will ensue absent coaperation. Thus, like the facial slap,

valling can anly constitute athreat of severe physica pain if & reasonable person would infer
such a threat from the use of the technique itsell. Walling does not in and of itself inflict severe
pain or suffering. Like the facial cl@p. walling may alter the subject’s expectation asto the
ireatment he believes he will receive. Nonetheless, the character of the action falls so far short of
inflicting severe pain or suffering within the meaning of the statute that even ifhe inferred that
grealer aggressiveness was to follow, the type of actiOl1$ that could be reasonably be anticipated
would still fal belo\\' anvihing sufficient to inflict severe physical pain or suffering under the
statute. Thus, we conclude that this techuique falls cuiside the proscribed predicate acts.

g

Like walling, siuress po s and wall-standing are not procedures calculated to disrupt
profoundly the senses, nor are they threats of imminent death. These procedures, as discussed
above, involve the use of muscle fatigue to encourage cooperation and do not themselves
constitute the infliction of severs physical pain or suﬁ’er zg Woreover, thereis no aspect of

wlence to either technique that remotely suggests future severe p ain or suffering from which
such athreat of future hanm could be inferved. They smpl, voive forcing the subject to remain
i uncomfortable positicns. Wh i these acts may indicate to ﬁ ubj ect that he may be placed in
us

tl:ese positions again if he does d §0<c information, the use of these techniques would pot
suggest to a reasonabie person iz L§ bject’s position that hie is being threatened with severe

pain or suffering. Accordingly, we sou«,lucia that these two procedures do nol constitute any of
the predicate acts set forth in Seetion 2340(2).

As with the other technigues discussed so far, cramped confinement is not athreat of
imminent death. It may be argued that, focusing ill part on the fact that (he boxes will be withour
light, placement in these boxes would constitute a procedure designed to disrupt profoundly the
senses. As we explained in our recent opinion, however, to “disrupt profoundly the senses™ 2
technique must produce an extreme effect in the subject. Seze Section 2340A Memorandum at
M 12. We have previousiy concluded that this requires that the procedure cause substantial

i erierence with the individual's cognitive abilities or fundamentally alter his personality. See
at 11. Moreaover, the statute requires that such procedures must be calculated to produce this
effect. See id. at 10 18 15.SC.. § 2340(2)(B).

With regpect to the smell confinement oy, you have informed us that he would spend at
most (wo hours in this box. You have informed us that your puspose in using these boses is not
0 interfere with his senses or his personality, but to cause him phivsical discomfort that witl
encourage him 1o disclose critical information. Maoreover, your imposition of time limitations on

the use of either oftlle boxes also indicates that the use of these boxes isnot designed or
calculated to disrupt profoundly the senses or personality. For the larger box, in which he can

TOERLCRET
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both stand and Sit, he may be placed iri this box for.up to cighteen hours at & time, whi.le you have
informed us that he will never spend more than an hour at (ime it the sm ailﬂ box. These time
fimits further ensure that no profldund disruption ef #e senses or personality, were it even

OSST b.‘,‘ \vauld result As such, the use cfthe confinement boxes does not co .nstimt‘e a
nrocedure calculated o disrept profoundly the senses or personality.

Nor docs the use of the boxes threaten Zubaydal wi
Yhile additional time spent in the boxes may be thruawmd ﬂw. 1ot awompamuc by amy
express threats of severe phiysical ; ain or suffering. Like the st ; sitions and walling,

P hcenu:m in the boxes is phiysically uncomfortable but any such discomfort does not rise (o the
level of severe physical pain or suffermg Accordingly, arezsonable person in the subject’s
position would not infer from the use of this tecimique that severe physical pain is the next step
inhis interrogator's treatment of him. Therefore, we couciude {hiat the use of the confinement
boxes does not fal within the statuie’s required predicate ac

al pain or suffering.

R

In addition to using the confinement boxes alone, you also would like 0 introducean
insect into one of theboxes with Zubaydah. Aswe understand it, vou planto inform Zubaydah
that you are going to place astinging insectinto the box, but you wiil actually place a harmless
insect in the box, such as z caterpiliar. 1fyou do 50, to ensure that you are outside the predicat
act requirement, you must inform him that the insects will not have a siing tbat would pxodwe

death or Severe pain. If, however, you were to place the insect in the box witliout il1forrnillg him

that you are-deing s0; Lhem i erder-to not commit a predicate act, you should not affirmatively
lea d him to believe that any insec 'S at which fas

ot 11y

irl

"\41ﬂ;'¢!-

: R long as youtate €1 1er of
the approaches wehave descrlbed thie insect’s placement in the box would not constitute a threst

of severepl ysical pain or suffering to areasonable person i his position. Anindividual placed
in a box, even an individual with a fear of insects, would not reasonably feel threatened with

severe physical pain or suffering |fac¢ate illar was placed in the HO‘* Further you have
informed us that you are niot aware that Zubaydah has any allergies o insects, and vou have not
informed us of any cther fa that would cause areasonable ;:crmn in that same situation to
believe that an unknowy inwuwoula causc him severe physical pain nr death. Thus, we
conclude that the placement of the insect in the confinement box with Zubavdah would not
constitute & predicate act.

Sleep deprivation d90 clearly does not involve g threat of imminent death. Although it
produces physical discomfort, it cannot be said to constitute a threat of severe physical pain or
suffering from the perspective of & reasonable persoll in Zubaydah’s position. Nor could sleep
deprivation constitute aprocedure calculated to disrupt profouandly the senses, so long as sleep
deprivation (as you have informed us is your intent) is used for limited periads, before
haliucinations or other profound disruptions of the senses would occur. To be sure, sleep
deprivation may reduce the subject’s ability to think on his feet Indeed, you indicate that thisis
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the intended result. His mere reduced ability to evade your guestions and resist answering ¢oes
not, however, rise to the ley *ﬂi of disruption required by the swiute. Aswe explained above, 2
disruption within the meaning of the Statute is an extreme one, sebstantially interfering with an
individual’s cognitive abilities, for example, inducing hallucinations, or driving him to engage in
ancharacteristic self-destructive behavior. See infru 13; Section f 40A Memorandum at 11,
Therefore, the Hmited use of sle deprlvatlon does nat constituie one of the required predicat

We find that the use of the waterboard congtitutes a threat of imminent death. As you
have explained the waterboard procedure 1o us, it creates in the subject the uncontrotiable
physiological sensation that the subject is drowning, Although the procedure will be monitored
by personnel with medical training and extensive SERE school rxm iznce with this procedure
who will dlsure the Subj ect's mental and physica safety, the subject iz not aware of any of these
S}m‘au iong. From the vantage point of any reasonable person mamgm’nﬁ this procedure in such

umstances, he would feel as if he is drowning a very moment of the procedure due to the
uncontrollable physiclogical sensation he iSexperiencing. Thus, this procedure cannot be
\-*iev;g‘d as t00 uncertain 1o sauisfy h* imminence requirement. Accordingly, it constifuies a
the predicate act requireient under the statute.

1

hreat of imminent death and

P

Although the waterboard constitutes athreat of imminent daath, prolonged mental harm
must nonethel ess result to wome the statutory prohibition on infliction of severe mental pain or
suffering. See Section 23404 Memozandum at 7. We have previously cencluded that prolonged
mental hann is mental harm of some lasting duration, e.g., menial harm tasting months Or years.
See fa. Prolonged mental harm is not simply the stress experienced in, for example, an
inferrogation by state police. See fd. Based on your research inio the use of these methods at the
SERE school and consultation with others with expertise in the ficid of pswin ology and
interrogation, you do not anticipate that any pralonged mental harm would result from the use of
waterboard. Indeed, you have advised us that the relief is almost immediate when the cloth is
removed from the nose and mowth, In the absence of prolonged menta! harim, no severe mentzl
pain or suffering wonld have heen inflicted, and the use of these procedures would not constinnts
muuz within the memling of the Statute.

When these acts are considered as acourse of conduct, we are unsure whether thess acts

may constitute a threat of severe p }wsxcd, pain or suffering. You have cmd to us thet you
’z ve not determined either the order or the precise timing for implementing these procedures. It

is conceivable that thesc procedur& could be usad in acourse of escal 3{11‘1:‘1’ onduct, moving
incrementa Iy and rapidly from least physically intrusive, e.g., facial hold, to the most physical
conlact, e.g., walling or the waterboard. Aswe underdand it, based on his weatment so far,
Zu :‘a}dam has come to expect thet no physical haml will be done w him. By using these
technigues in increasing intensity and in rapid succession, the goal would be to dislodge this
expectation. Based OD the facts you have provided to us, we cannot say definitively that the
entire course of conduct weuld cause a reasonable person to believe that he is being threatened
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severe pain O sufferine within the meaning of se Um‘ﬁ” . On the other hand. however.
under certain circumstances—for example, rapid escalation iz e use of these rucim*qms
culmmaing I the w aterfioard (wiich we acknowle dge constitutes a threat 0f 1111rnmem death)
accompanied by verbd. or other gscsunm that p"x}f:!{:al violence will follow—might cause a
reasonable PErSON 10 believe that they are faced with such a threat. Without more information,
we are uncertain whether the course of conduct would canstitute a predicate act under Section
234002}

Even ifrhe course of conduct were thought to pese a threat of physical pain or suffering,
it would neverthcless--on the facts before us-not congtitute a violation of Section 2340A. Not
only must the course of conduct be apredicate act, but aso those who use the procedure must
actually cause prolonged mental harm. Based on the information that vou have provided to us,
indicaling that no evidence exists that this course of conduct produces any prolonged menteal
harm, we condude that a course of conduet using these procedures and culminating in the
waterboard would not vic:siat ection 2340A.

Snecific [utent. To violate the statute, an individua must have the specific intent to
inflict severe pain or suffering. Because specific intent is 2z element of the offense, the absence
of speeific intent negates the charge of forture. As we previoudy opined, to have the required
tpwﬁ intent, an individual must expressly intend to cause such severe pain or suffering. See

Section 23404 Memorandum at 3 cting Carter v, Unired Smc 5, 330 U.8. 255, 267 (2000). We
ave further found that if & defendant acts with the good faith bellef that his actions will not
cause such SUffering, he has ot acted with specific intent. See id. at 4 citing South Arl. Lmrd
FPrrshp, of Tenn. v, Reise, 218 F.3¢ 518, 531 (4th Cir. 2(02). 4 ¢ fsm 1t acts in good faith
M 1 e has an honest belief that his actions will not zcsuh int severe pain or suffering. See la.
citing Cheekv. United Stazes, 498 1LS. 192, 202 (1991). Although an honest belief need not be
a‘:omble such abelief is easier 1o eem‘ﬂ}s}\ Where therex & reaspnable basis for it. See id ai 5.
(JOOG faith may be established by, among other things, the reliance on the advice of expdls See
id at 8.

Based on the infoilllation you have provided us, we believe that those carrying out these
procedures would not have the specific intent to inflict severe physical pain or uffering. The
objective of these techniques is not to czuse severe physical pain, First, the constant presence (if
personnel with medical training wha have the authority w step the imﬁrm,qaticm should it appear
it is medically necessary indivates that it is nol your inient w0 cause severe phyvsical pain. The
T (mnel on site have extensive experience with these specific tbciwimzu as they are llsed in
- school training. Second, you have infonned us that vou are waking steps to ensure that
Zubaydali's injury is niot worsened or his recovery im _x;d-vd by the use of these techniques.

Third, as you have described themn to us, the proposed technigues involving physical
conlact between the interrogator and Zubaydah actually contain precautions to prevent any
seripus physical harm to Zubavdah. In "waling," a rolled hood or towel will be used to prevent
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whiplash and he will be permitted w rebound from the flexible wall o 1 c’uce the likelihood of

inj’iry. Similarly, in the "facial hold,” the fingertips will be kept well away from the his eyes to

ensure that there is no injury to them The purpose of that facial hold is notinjtre him but to

L<: the head immobile. Additionally, while the Stress positions and wall standing win

undoubtedly result in physical :zzsco'nfart by tiring the muscles, it is obvious that these positions
ot infended 10 produce the kind of extreme pain required by the statute.

Furﬂlwmqlr no <rcu

11t 10 cause severe mental pain or suffering appears to be
1ve the specific intent to
order to have the specific intent o inflict severe mental pain or
. See Sectlon 2340A f{c‘zmrf dum at 8. Prolonged miental harm is substantial mental
sustal ned duration, ¢.g., harm lzsting months or even years after the acts were inflicted
upon the prisoner. As we indicated above, a good faith belief can negate this element.
Accordingly, ifan individual conducting the interrogation has a gacd faith belief that the
procedures he will apply, separately or together, would not resuit in prolonged mental harm, that
individual lacks the requisite speeific intent. This conclusion conceming specific intent is further
‘m stered by the due diligence that has been conducted concerning the effects of these

vterrogation procedures.

S We exp !mnui in cur recent opinion, an individual niust |
-t

Themental hedth experts that vou have consulted have indicated that the psychological
im.pact of a course of conduct must bz assessed with referenceto the subject’s psychological
history and curent mental health status. The healthier the individual, the less likely that the use
of anyy one pmcedure or set of procedures as acourse of conduct will result in prolonged mental
harm. A comprehensive psychological profile of Zubaydah hes been craated. In creating this
pro u& your p rsonrcl drew ow direct inferviews, Zubaydah's digries, observation of Zubayd.ah

Tl ress reports.

As we indicated above, you have informed us that your pronosed nterrogation metho
have been used and continue to be used in SERE training, Itis our understanding that these
technigues are not used one by cne in isolation, but as afull course of condust  resemble area
interrogation. Thus: the information derived from SERE training bears both upon the inlpact of
the use of the individual techs IGL%ﬁ“ and upon their use as & course of conduet. youl have found
that the use of these methods tagether or separately, including the use of the waterboard, has not
resulted in any negative long-term mental health conseguences. The continued use of these

methods without metttal health vonsequences to the trainees indicates that it is kighly improbable
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that such consequences waould result hiere, Because you have conducted the due diligence to
determine that these procedures, cither alone or in combination, do not produce prolonged meital
*mm‘. we believe that vou do not meet the specific intent requirement necessary to violate

ection 2340A.

You lrave also informed us that you have reéviewed ﬂ]e rﬂ[evan:; iiterature on the subject,
and consulted with cutside psychologists. Your review of ihe liferature uncovered no empirical
data on the use of thase pracedures, with the exception Of : § eep deprivation for which no long-
termy health consequences resulted. The outside psychologists with whom vou consulted

indicated were unaware Of any cases where long-term probiems have sccurred as a result of these

tachiiques.

As descrihed zbave, it appears you have conducted an extensive inquiry to ascertain what
impact, ifany, these procedures individually and as a course of conduct would have on
Zubaydah. You have consultzé with interrogation experts, including those with substantial
SERE School experience, consulied with outside psycholagists, completed a psychological
assessment and reviewed the relevant literature on this topic. Based on this inquiry, you beligve
that the use of the procedures, including the waterboard, and as z coyrse of conduct would not

zsuit in prolonged mentd harm. Reliance on thjs information about Zubaydah and about the

ffect Gfthe use of these techniques more generaHy demonstrates the presence of agood fzith
’ eiief that no prolonged mental harm will result from using these methods in the interrogation of
Zubaydah. Moreover, we think that this represents not only an honest belief but alse a
reasonable belief based on the information-that you have supplied to us. Thus, we believe that
the specific intent to inflict prolonged mental is not present, and consequently, there is no
specific intent to inflict severe mental mm or suffering. Accordingly, we conclude that on the
facts in this case the use of these methods separately or a course of conduct would not violate
ection 2340A.

Based on the foregoing, and based on the facts that vou have provided, we conclude that
il:¢ interrogation procedures that *\«'nu propose would not violate Section 2340A. Wewish to
emphasize that this is cur best reading of the law: however, you should be aware that there are no
cases construing this statute; just as there have been no prosecutions brovght under it,

Please Tet us know if we can he of further assistance.
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