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Ocrober 25, 2006

Honorable Gloria Romero

- Room 313, State Capirol

DEPARTMENT OF CORRECTIONS AND
REHABILITATION: CIVIL SERVICE - #0619323

Dear Senator Romero:

You have asked whether Section 1 of Arricle VII of the California Constirurion would
be violared if the state contracrs with private entities for security and public safery services
traditionally performed by the Department of Correcrions and Rehabiliration (hereafter the
deparrment). We have nor been presented, and do nor consider, any specific factual siruation or
legislative proposal.’

Section 1 of Article VII of the California Constirution provides as follows:

"SECTION 1. (a) The civil service includes every officer and employee of the

Stare excepr as otherwise provided in chis Constirution.
“(b) In the civil service permanent appointmenc and promorion shall be made

under a general system based on merit ascerrained by comperitive examination.”

Thus, this secrion generally requires that officers and employees of the srare, excepr as
otherwise provided in the California Constirurion,” be appointed through the civil service system
based on merit. Decisional law interprets Article VII of the California Consirution as a
restricrion on the “conrtracting out” of stare acriviries or rasks to the privare sector (California State
Employecs’ Assn. v, State of California (1988) 199 Cal.App.3d 840, 844). The restriction does not

"In this regard, we do nor address in chis opinion the Governor’s proclamation of October
4 2006, declaring a srate of emergency in the prisons as a resulr of overcrowding, or any legislarive
proposal to permit the state to contracr wich ocher states for the confinement of persons convicred of
criminal offenses in chis state (see, for example, Senare Bill No. 12 (2005-06 2nd Ex, Sess.)).

* For example, Arricle XXII of the California Constitution, added 1o the California
Constitution by the approval of Propesition 35 at the November 7, 2000, statewide general elccrion,
authorizes stare and local agencies to contract with private entiries for archiceceural and engineering
services.
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arise from the express language of the constirutional provision, but it emanates from an implicir
necessity for protecting the policy of the organic civil service mandate against dissolurion and
destruction” (California State Employees’ Assn. v. Williams (1970) 7 Cal. App.3d 380, 397).

The courts, however, have recognized certain exceptions to the restriction on
contracting out. In California State Employers’ Assn. v. Williams, supra, ar pages 400 and 401, the
court held thar in cerrain limired instances stare business may be conducred rhrough personal
services contracts pursuant to legislative direction and authority where a new state function not
previously conducred by any srare agency is performed. Under the “new stare function” rest,
courts will ask whether the contracted services displace existing state civil service funcrions or,
instead, embrace a new stare acrivity or funcrion (see Professional Engincers v. Department of
Transportation (1993) 13 Cal.App.4th 585, 593).

Inasmuch as laws governing state penal institutions dare back to 1851, there is no
indicarion that correctional safety or securiry can reasonably be characrerized as a new state
function.

Other permissible exceptions to the prohibition against conrracring our stare activities
include services to be performed thar are of a nature that they cannot be adequarely, satisfactorily,
or comperently performed by civil service employees (Burum v. State Compensation Ins. Fund (1947)
30 Cal.2d 575, 580, 582; State Compensation Ins. Fund v. Riley (1937) 9 Cal.2d 126, 135), commonly
referred to as the "nature of the services” test. The "nature of the services” test involves an inquiry
into whether persons performing tasks or exercising skills under the contract are or can be
employed through civil service methods (California State Employees’ Assn. v. Williams, supra, at

p- 396).
In addirion, Secrion 15130 of the Government Code establishes scandards for the use of

personal services contracrs by rhe state. Secrion 19130 of the Governmenr Code reads as follows:

“19130. The purpose of this arzicle is to establish standards for the use of

personal services contracrs.
“(a) Personal services contracting is permissible to achieve cost savings when all

the following condirions are met:

"(1) The conrracting agency clearly demonstrates thar the proposed contract
will result in actual overall cost savings to the state, provided thar:

“(A) In comparing costs, there shall be included the state’s addirional cost of
providing the same service as proposed by a contracror. These addirional costs shall
include the salaries and benefits of addirional seaff rhar would be needed and the cost
of additional space, equipmenr, and materials needed ro perform the funcrion.

“(B) In comparing costs, there shall not be included the srare’s indirecr
overhead costs unless these costs can be arrribured solely to the funcrion in question
and would nor exist if thar funcrion was not performed in state service. Indirecr

’ Crouch and McHenry, California Government (1949), at page 335.
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overhead costs shall mean the pro rat share of existing adminiscrative salaries and
benefits, renr, equipment costs, utilities, and marerials.

"(C) In comparing costs, there shall be included in the cost of 2 cofitracror
providing a service any continuing state costs thar would be directly associared with

the contracted funcrion. These continuing stare coszs shall include, but not be

limired to, those for inspection, supervision, and moniroring.
“(2) Praposals ro conrract out work shall not be approved solely on the basis

that savings will result from lower conrractor pay rates or benefits. Proposals to
contract our work shall be eligible for approval if the contracror's wages are ar the

industry's level and do nor significantly undercur state pay rares.
"(3) The contract does not cause the displacement of civil service employees.

The rerm "displacement” includes layoff, demotion, involunrary transfer to a new
class, involuntary transfer to a new locarion requiring a change of residence, and
rime base reducrions. Displacement does not include changes in shifts or days off,
nor does it include reassignment to other positions within the same class and general

locarion.
"(4) The contract does not adversely affecr the stare’s affirmarive action efforts.

“(5) The savings shall be large enough to ensure rhat they will not be
eliminated by private secror and srare cost fluctuations. that could normally be
expected during the contracring period.

“(6) The amounr of savings clearly justify the size and duvation of the
CONtracting agreement.

“(7) The conrract is awarded through a publicized, compertitive bidding

process.
“(8) The contracr includes specific provisions perraining to the qualifications of
the staff thac will perform the work under the contract, as well as assurance chat the
contractor's hiring pracrices meer applicable nondiscrimination, affirmarive action
standards.

"(9) The potential for future economic risk to the state from potential
contracror rare increases is minimal.

“(10) The contract is with a firm. A "firm” means a corporation, parmershxp,
nonprofit organizarion, or sole proprierorship.

“(11) The porenrial economic advantage of conrracring is not outweighed by
the public’s interest in having a particular funcrion performed directly by state
government.

“(b) Personal services contracting alse shall be permissible when any of the
following condirions can be mer:

“(1) The functions contracred are exempted from civil service by Section 4 of
Arricle VII of the California Constitution, which describes exempr appointments.

"(2) The conrracr is for a new srare funcrion and the Legislature has specifically
mandated or auchorized the performance of the work by independent contractors.



Oct~30-2008 01:38pnm

T-483 P.005/008 F-318

From-

Honorable Gloria Romero — Request #0619323 — Page 4

“(3) The services conrracted are not available within civil service, cannor be
performed satisfacrorily by civil service employees, or are of such 2 highly specialized
or technical nature thar the necessary expert knowledge, experience, and ability are
nort available chrough the civil service system.

“(4) The scrvices are incidenral to a contracr for the purchase or lease of real or
personal properry. Conrracts under this criterion, known as ‘service agreements,’
shall include, bur nor be limired 10, agreements to service or mainrain office
equipment or compurers thar are [eased or renred,

“(5) The legislarive, administrarive, or legal goals and purposes cannor be
accomplished through the usilization of persons selecred pursuant to the regular
civil service system. Contraers are permissible under chis criterion to protect against
a conflict of inrerest or ro insure independenr and unbiased findings in cases where
there is 2 clear need for a different, outside perspective. These conrracts shall
include, bur nor be limited 1o, obraining experr witnesses in lirigation,

“(6) The narure of the work is such thar the Governmenre Code standards for
emergency appointments apply. These conrraces shall conform with Arricle 8
(commencing with Section 19888) of Chaprer 2.5 of Parr 2.6.

“(7) State agencies need private counsel because 2 conflict of inreresr on the
part of the Atrorney General's office prevents it from representing the agency
withour compromising its position. These contracts shall require the wrirren
consent of rhe Artorney General, pursuant to Section 11040,

“(8) The contracrar will provide equipment, marerials, facilivies, op support
services that could ner feasibly be provided by the srate in the locarion where the
services are to be performed. :

"(9) The contracror will conducr training courses for which appropriately
qualified civil service instrucrors are noc available, provided thar permanent
instructor posirions in academies or similar settings shall be flled through civil

service ap pointment,
"(10) The services are of such an urgent, temporary, or occasional narure rhar

the delay incumbent in their implemenrarion under civil service would fruscrate

their very purpose.
“(c) All persons who provide services ro the stare under conditions rhe board

derermines constirure an employment relationship shall, unless exermpred from civi]
service by Section 4 of Arricle VI of the California Constiturion, be rerained under

. . . - . 4
anappropriare civil service dppoinrment.”

‘In California State Employees’ Assn. v. State of California, supra, the plaintiffs contended thar

subdivision (a) of Section 19130 of the Governmenr Code violated Article VII of the California

(continued...)
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Thus, ro summarize, subdivision (a) of Section 19130 of the Government Code permits
persoilai services conrracting in order to achieve cost savings if, among other things, rhe
contracting agency demonstrates thar the proposed contract will resulr in acrual overall cost
savings to rhe srare, the contractor’s wages are at the industry’s level and do not significantly
undercut stare pay rates, the conrract does not cause the displacement of civil service employees,
the contract does not adversely affect the stare’s affirmarive action efforrs, the amount of savings
will be large enough to ensure thar the savings will nor be eliminated by cost fluctuations thar
could normally be expected during the contrace period, the amount of savings clearly jusrify the
size and duration of the contracr, the concract is awarded through a publicized, compertitive
bidding procedure, and the conrract includes specific provisions pertaining to the qualifications of
the staff who will perform the work (paras. (1) to (8), incl., subd. (2), Sec. 19130, Gov. C.).

The courrs have acknowledged thar rhe criteria expressly set forth in subdivision () of
Secrion 19130 of the Government Code are not exclusive and an implicit part of that subdivision is
the “nature of the services” test (California State Employees’ Assn. v. State of California, supra, at
Pp-851-853). Hence, we think that the merir employmenr principles contained in Article VII of
the California Constirution require services that are contracted out by the stare ro'private parties
pursuant to subdivision (a) of Section 19130 of the Governmenrt Code to be services thar cannor
be performed adequately, comperently, ar sarisfactorily by state civil service employees.

Subdivision (a) of Section 19130 of the Government Code codifies the State Personnel
Board’s standards concerning the award of contracts tw private firms in ocrder to achieve cost
savings, and subdivision (b) of that section codifies the judicially imposed condirions on the award
of personal services contracts outside the civil service system (Id., at pp. 844-845).

The “new state funcrion” test (California State Employees” Assn. v. Williams, supra, at
Pp- 400-401), as previously discussed, has essentially been codified in paragraph (2) of subdivision
(b) of Secrion 19130 of the Governmenr Code to permir the state to contract our personal services
if che services to be performed are for a new stare funcrion and the Legislature has specifically
mandated or authorized the performance of the work by independent contracrors. The “narure of
the services” test (Burum v. State Compensation Ins. Fund, supra, at pp. 580 and 582; State
Compensation Ins. Fund v. Riley, supra, at p. 135) has essenrially been codified in paragraph (3) of
subdivision (b) of that section to permit the state to contract our personal services if the services to
be performed are not available within civil service, cannot be performed sarisfactorily by civil
service employees, or are of such a highly specialized or technical narure thar the necessary expert
knowledge, experience, and ability are not available through the civil service.

As noted above, the courts have acknowledged that the cost savings provisions of
subdivision (a) of Section 19130 of the Government Code are not exclusive, and implicir in this
Subdivision is the "narure of the services” rest, which arises from the restrictions of Arricle VII of

(..conrinued)
Constirution. The Courc of Appeal rejected thar contention and upheld che Facial constitutionality of

the provision (1d., at p. 853).
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the California Constirurion and the need to maintain the civil service mandarte against dissolurion
and destruction (California State Employees’ Assn v. State of Californis, supra, at 851-853), While che
"goal of mainraining the civil service must be balanced with the goal of a fiscally responsible srare
government” (Id., at p. 853), courts generally have concluded “thar Article VII of the California
Constitution forbids the stare from contracring for privare companies to perform services of the
kind cthar persons selected through civil service could perform ‘adequarely and compertencly”
(Consulting Eng'rs. & Larid Surveyors of Cal, Inc. v. Professional Eng’rs. in Cal. Gov't. (2006) 140
CalApp.4th 466, 471). Thus, in 1997, the California Supreme Courr held thar sTarurory
amendments expanding the aurhority of the Department of Transporrarion to conrract with
privare entities for state work violated Article VII of the California Constitution because the work
historically and customarily had been performed by state employees and che Legislarure failed ro
make any findings showing thar the work could not be performed adequarely and comperently by
state employees (Id, at p. 472). In the 1997 decision, the courr noted thar privare confracting is
permitted “if cost savings jusrify it and orher applicable civil service srandards are met” (Professional
Engineers v. Department of Transportation (1997) 15 Cal.4ch 543, 567; emphasis added). The court
further noted thar the law permitred an existing state function to be rotally withdrawn and
privatized or privatized on an experimenral basis, bur concluded the provisions at issue did not
withdraw a srate function and were too far-reaching ro qualify as an experiment (Id., ar p. 568).
The courr in this case was critical of broad, confusing, and factually unsupporred legislative
findings, including assertions of cost-savings, thar purporred to justify the disregard of
constirutional restrictions on privare conuracring (Id., ar pp. 569-574). With thar background,
Article XXII was added to the California Constirurion to expressly permir state and local agencies
to contract with privare entities for archirecrural and engineering services (Consulting Eng'rs. & Land
Surveyors of Cal,, Inc. v. Professional Eng'rs. in Cal. Gov't, supra, at p. 472). The provisions of thar
arricle are limired 1o those specific services, and no analogous constiturional provision provides an
exception for the contracting out for security and public safety services cradirionally performed by

the department.
While the decision in Professional Engineers v. Department of Transportation, supra, stands

for the continued validity of the California consrirarional prohibition on private contracting of
services that are otherwise adequately provided through the civil service, the court expressly
recognizes that private conrracring may be permissible depending on the facts and circumsrances
of a case, and that the department might justify specific private contracts on the basis thac they are
needed “to assure timely projecr delivery unobrainable through the srate civil service” (Professional
Engincers v. Department of Transportation, supra, ar p. 572). Statutory authority for this poinr is
present in paragraph (6), regarding emergency work, and paragraph (10), regarding and urgent,
temporary, and occasional work, of subdivision (b) of Secrion 19130 of the Government Code.
With regard to paragraph (10) of subdivision (b) of Section 19130 of the Government Code, the

* In this regard, see also Section 8658 of the Government Code providing for removal of

inmates from a correctional insticurion in time of emergency endangering their lives.
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court in People ex rel. Dept. of Fish & Game v. Attransco, Inc. (1996) 50 Cal. App.4ch 1926, 1936-1937,

cires thar paragraph as valid authority for personal services contracts for private arrorneys in

complex lirigarion, in which the “delay incumbent” in the implemencation of civil service
procedures would frustrate the purpose of the agency needing those services. In sum, while Arricle
VI of the California Consrirurion restricts contracting out of civil service activities to the private
sector, Section 19130 of the Governmenr Code, aurhorizes private contracting under cerrain
circumscances that have been deemed by the courrs to be constirurional, including in the case of
emergencies or for urgent, remporary, and occasional work.

Consequently, whether the stare may contract our for securiry and public safery services
as a general rule will begin with an analysis of whether the "narure of the services” rest would
apply. In other words, a court would determine whether security and public safery services
otherwise performed by employees of the department would be services that cannor be performed
adequarely, satisfacrorily, or competently by civil service employees (Burum v. State Compensation
Ins. Fund, supra, at pp. 580 and 582; State Compensation Ins. Fund v. Riley, supra, at p. 135). The
court would then turn ro the particular facts of the case to determine if they fall within one of the
permissible exceptions to contracting out of stare services. We have nor been provided with any
specific tasks or functions thar would be proposed to be contracred our to private entities in
connection with your inquiry.

% Therefore, in the absence of facts that would support one or more of the criteria for
bringing contracts to perform security and public safery services within one of the permissible
exceptions to the constirutional restricrion on conrracting ot of state services, it is our opinion
that the state would violace Secrion 1 of Arricle VII of the California Constitution by contracting
with private entities for security and public safery services waditionally performed by the
Department of Corrections and Rehabilitarion.

Very rruly yours,

Diane F. Boyera\/ine
Legislative Counsel

5y Runnee | B [Holeter
Russell H. Holder
Deputy Legislarive Counsel
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