





Section 8.5 Fire and Property Insurance. The State shall maintain all risk property insurance on
the State's buildings which comprise the Facility. The Contractor shall obtain and keep in force

insurance on all property to be located at the Facility.

Section 8.6 Defense/Immunity. Notwithstanding any provision contained herein to the contrary,

the State does not waive any immunity defenses which may exist by operation of law, including,

but not limited to, limitations on the amount of damages which may be awarded or paid.

Section 8.7 Financial Strength. The Contractor shall, prior to signing this Contract, file with the

State an audited financial statement showing a net stockholders equity, calculated according to
generally accepted accounting principles consistently applied, of not less than five million dollars
(85,000,000). Thereafter, the Contractor shall file annually, on or before April 1 of each year, a
current financial statement and if the net stockholders equity of the company shall ever be less
than five million dollars ($5,000,000), the State may declare the Contractor in default unless the
Contractor provides alternative evidence of equivalent financial worth within thirty (30) days of

demand by the State.

Section 8.8 Exception to General Indemnification. The indemnification provisions of this

Section shall not apply to injury, death or damage to property arising solely out of the negligence
or misconduct of the State, its officers, agents, servants or independent Contractors (other than

Contractor) who are directly responsible to the State.
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ARTICLE 9

CONTRACT COMPLIANCE

Section 9.1 Breach.
(a) A party shall be deemed to have breached the Contract if any of the following
occurs:
(i)  failure to perform in accordance with any term or provision of the Contract;
(11) partial performance of any term or provision of the Contract; and
(iii) any act prohibited or restricted by the Contract.

For purposes of this Article, items (i) through (iii) shall hereinafter be referred to as "Breach.”

(b) Inthe event of a Breach by Contractor, the State shall have available the following
remedies as described further herein:

(i)  actual damages and any other remedy available at law or equity;
(ii) liquidated damages;

(iii) Partial Default; and/or

(iv) termination of the Contract.

(c) Inthe event of Breach by the Contractor, the Liaison shall provide Contractor
written notice of the Breach and a time period to cure said Breach described in the notice. In the
event the Contractor disagrees with the Liaison's determination of Breach, period to cure, or
initiation of liquidated damages, the Contractor shall notify the Commissioner in writing,
provided, however, any appeal to the Commissioner shall not toll or otherwise affect the period

to cure. The decision by the Commissioner shall be final and binding. In the event Contractor
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fails to cure the Breach within the time period provided, then the State shall have available any
and all remedies described herein. In the event the Breach is not cured and in the event the State
elects to invoke liquidated damages said liquidated damages shall commence on the date the cure
period expires; provided, however, if the Commissioner determines the Contractor's management
team has concealed or mislead the State concerning the Breach, the liquidated damages shall
commence on the date of the Breach. For purposes stated herein, Contractor’s management team
1s defined as consisting of persons in the rank of shift supervisor or above. This subsection
regarding notice and opportunity to cure shall not be applicable in the event of successive or
repeated Breaches of the same nature, or in the event the Liaison or Commissioner invokes the

immediate compliance provisions of Section 4.10.

Section 9.2 State Breach.

(a) Inthe event of a Breach of Contract by the State, the Contractor shall notify the State
in writing within thirty (30) days of any Breach of Contract by the State. Said notice shall
contain a description of the Breach. The State shall be afforded a forty-five (45) day period in
which to effect a cure or in which to take reasonable steps to effect a cure; provided, howcvcr,
that if the alleged Breach concerns the State’s failure to make payment under this Contract, the
State shall have sixty (60) days after the notice to effect a cure unless the payment is the subject
of a dispute between the parties.

(b)  Failure by the Contractor to provide the written notice described in subsection ()

shall operate as an absolute waiver by the Contractor of the State’s Breach.
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(c) With the exception of the provisions contained in subsection (f) herein, in no event
shall any Breach on the part of the State excuse the Contractor from full performance under this
Contract.

(d) Inthe event of Breach by the State, the Contractor may itself of any remedy at law in
the forum with appropriate jurisdiction; provided, however, failure by the Contractor to give the
State written notice and opportunity to cure, as described in this Section operates as a waiver of
the State's Breach.

(e)  Failure by the Contractor to file a claim before the appropriate forum in Tennessee
with jurisdiction to hear such claim within one (1) year of the notice described in subsection (a)
shall operate as a waiver of said claim in its entirety. It is agreed by the parties this provision
establishes a Contractual period of limitations for any claim brought by the Contractor.

(f)  In the event the State fails to make any payment due under this Contract within the
cure period specified herein and the amount not paid exceeds one hundred thousand dollars
(8100,000), the Contractor may terminate the Contract upon 90 days prior written notice to the
Commissioner, provided, however, Contractor may terminate this Contract only upon the State’s
failure to pay an amount which is not in dispute.

(g2) Inthe event the provisions of this Article are in conflict with the provisions of
Section 7.6, Section 7.6 shall control. The Contractor's waiver of the State's Breach described in

this Section is an exception to Section 12.17.
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Section 9.3 Liguidated Damages.

(a) Inthe event of a Breach by Contractor described in Appendix E, the State may
withhold as liquidated damages the amounts designated on Appendix E from any amounts owed
Contractor.

(b) The State shall notify Contractor in writing qf the Breach and the amounts to be
withheld as liquidated damages.

(c) Liquidated damages shall be assessed in conformance with Section 9.1(c).

(d) Tt~ parties agree that due to the complicated nature of the Contractor's obligations
under this Contract it would be difficult to specifically designate a monetary amount for a Breach
by Contractor designated in Appendix E as said amounts are likely to be uncertain and not easily
proven. Contractor hereby represents and covenants that it has carefully reviewed the liquidated
damages contained in Appendix E and agrees that said amounts are the liquidated damages
resulting from negotiation between the parties, represent a reasonable relationship between the
amount and what might reasonably be expected in the event of Breach, and are a reasonable
estimate of the damages that would occur from a Breach.

(e) Itis hereby agreed between the parties that the liquidated damages represent solely
the damages and injuries sustained by the State in losing the benefit of the bargain with
Contractor and do not include:

(i) any injury or damage sustained by a third party and Contractor agrees that the
liquidated damage amount is in addition to any amounts Contractor may owe
the State pursuant to the indemnity provision contained in Article 8 or

otherwise; and
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(ii) any damage sustained to the Facility or property located therein as a result of
Contractor's Breach.

(f)  The State may continue to withhold the liquidated damages or a portion thereof until
the Contractor cures the Breach, the State exercises its option to declare a Partial Default, or the
State terminates the Contract.

(g) The State is not obligated to assess liquidated damages before availing itself of any
other remedy.

(h) The State may chose to discontinue liguidated damages and avail itself of any other
remedy available under this Contract or at law or equity; provided, however, Contractor shall
recejve a credit for said liquidated damages previously withheld except in the event of a Partial

Default.

Section 9.4 Partial Default.

(2) In the event of a Breach by Contractor, the State may declare a Partial Default.

(b) If the Contractor fails to cure the Breach within the time period provided in the
notice pursuant to Section 9.1(c), then the State may declare a Partial Default and provide written
notice to the Contractor of the following:

(i) the date upon which Contractor shall terminate providing the service
associated with the Breach; and
(ii) the date the State will begin to provide the service associated with the Breach.

The State may revise the time periods contained in the notice upon written notice to Contractor.
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(c) Intheevent the State declares a Partial Default, the State may withhold from the

amounts due the Contractor the greater of:
(i)  amounts which would be paid the Contractor to provide the defaulted service
as provided in subsection (e); or
(ii) the cost to the State of providing the defaulted service, whether said service is
provided by the State or a third party
together with any other damages associated with the Breach.

(d) To determine the amount the Contractor is being paid for any particular service, the
Department shall review the Contractor’s budget. The Commissioner or his designee shall make
the final and binding determination of said amount.

(e) The State may assess liquidated damages against the Contractor pursuant to Section
9.3 for any failure to perform which ultimately results in a Partial Default with said liquidated
damages to cease when said Partial Default is effective.

()  Upon Partial Default, the Contractor shall have no right to recover from the State
any actual, general, special, incidental, consequential, or any other damages whatsoever of any
description or amount.

(g) Contractor agrees to cooperate fully with the State in the event a Partial Default 1s

taken.

Section 9.5 Termination.
(a) Inthe event of a Breach by Contractor, the State may terminate the Contract

immediately or in stages.
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(b) The Contractor shall be notified of the termination in writing signed by the
Commissioner. Said notice shall hereinafter be referred to as Termination Notice.

() The Termination Notice may specify either that the tcrminétion is to be effective
immediately, on a date certain in the future, or that the Contractor shall cease operations under
this Contract in stages.

(d) Contractor agrees to cooperate with the State in the event of a termination, Partial
Default or Partial Takeover.

(e) Inthe event of a termination, the State may withhold any amounts which may be due
Contractor without waiver of any other remedy or damages available to the State at law or at
equity.

(f) Inthe event of a termination, Contractor shall be liable to the State for any and all
damages incurred by the State including but not limited to transportation of Inmates, activation of
the National Guard or any other state agency, expenses incurred by the State to staff the Facility,
and any and all expenses incurred by the State to run the Facility which exceed the amount the

State would have paid Contractor under this Contract.

Section 9.6 Partial Takeover.

(2) The State may, at its convenience and without cause, exercise a partial takeover of
any service which the Contractor is obligated to perform under this Contract, including but not
limited to any service which is the subject of a subcontract between Contractor and a third party,
although the Contractor is not in Breach (hereinafter referred to as “Partial Takeover”). Said

Partial Takeover shall not be deemed a Breach of Contract by the State.
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(b) Contractor shall be given at least thirty (30) days prior written notice of said Partial
Takeover with said notice to specify the area(s) of service the state will assume and the date of
said assumption.

(c) Any Partial Takeover by the State shall not alter in any way Contractor's other
obligations under this Contract.

(d) The State may withhold from amounts due the Contractor the amount the Contractor
would have been paid to deliver the service as determined by the Commissioner. The amounts
shall be withheld effective as of the date the State assumes the service.

(e) Upon Partial Takeover, the Contractor shall have no right to recover from the State
any actual, general, special, incidental, consequential, or any other damages whatsoever of any

description or amount.

Section 9.7 Termination Due to Unavailability of Funds. The Contract is subject to the

appropriation and availability of State and/or Federal funds. In the event that the funds are not
are not appropriated or are otherwise unavailable, the State reserves the right to terminate the
Contract upon written notice to the Contractor. Said termination shall not be deemed a breach of
Contract by the State. Upon receipt of the written notice, the Contractor shall cease all work
associated with the Contract. Should such an event occur, the Contractor shall be entitled to
compensation for all satisfactory and authorized services completed as of the termination date.
Upon such termination, the Contractor shall have no right to recover from the State any actual,
general, special, incidental, consequential, or any other damages whatsoever of any description or

amount.
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Section 9.8 Termination for Convenience.

(a) Beginning one Year after the Service Commencement Date, the State may terminate
this Contract without cause for any reason. Said termination shall not be deemed a breach of
Contract by the State. The State shall give the Contractor ninety (90) days written notice prior to
termination of this Contract.

(b) Contractor shall be entitled to receive compensation for satisfactory authorized
service completed as of the termination date, but in no event shall the State be liable to the
Contractor feEsemsaaraizy==bContmaster for ,co/mpeusatjon for any service which has not
been rendered.

(c) Upon such termination, the Contractor shall have no right to any actual, general,
special, incidental, consequential, or any other damages whatsoever of any description or
amount, except that the State shall pay for all supplies and equipment on order and not yet

delivered to the Facility as of the date of termination.

Section 9.9 Performance and Payment Bond. Contractor agrees to provide the required

Performance and Payment Bond described in the RFP within 15 days of the execution of this
Contract and to maintain said Performance and Payment Bond throughout the duration of this

Contract.
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ARTICLE 10

PROHIBITIONS

Notwithstanding any other provision of this Contract to the contrary, nothing contained herein
shall be interpreted to authorize, allow or imply authority of the Contractor to do the following:

(2) develop or implement procedures for calculating Inmate release and parole eligibility
dates;

(b)  develop and implement procedures for calculating and awarding sentence credits;

(c) approve Inmates for furlough and work release;

(d) approve the type of work an Inmate may perform, and the wages or sentence credits
which may be given to Inmates engaged in such work; and

(e) grant, deny or revoke sentence credits; place an Inmate under less restrictive custody
or more restrictive custody; or take any disciplinary actions; provided, however, that this Section
shall not prevent Contractor from making recommendations to the State with respect to any of
the above in conformance with Departmental policy. The Commissioner shall determine whether

any action or proposed action violates the provisions of this Article.
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ARTICLE 11

CONTRACTORS REPRESENTATIONS AND WARRANTIES

Section 11.1 Representations of Contractor. Contractor represents and warrants to and for the
benefit of State, with the intent that State will rely thereon for purposes of entering into this
Contract, as follows:
The Contractor's Proposal, incorporated herein by reference, contains no material
misrepresentations by the Contractor. This Contract contains no factual changes from the
Proposal submitted by the Contractor.

\

Section 11.2 Organization and Qualification. Contractor has been duly incorporated and is _L/

\ 4
™
validly existing as a corporation in good standing under the laws of the State of with
power and authority to own its properties and conduct its business as presently conducted.

Contractor is duly qualified to do business as a foreign corporation in good standing in Tennessee

and shall so remain during the term of this Contract.

Section 11.3 Authorization. This Contract has been duly authorized, executed, and delivered by
Contractor and, assuming due execution by the appropriate State officials as indicated on the
signature page of this Contract and delivery by State, constitutes a legal, valid, and binding

agreement enforceable against Contractor in accordance with its terms.
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Section 11.4 No Violation of Contract, Articles of Incorporation or Bylaws. The consummation
of the transactions contemplated by this Contract and its fulfillmer* of the terms hereof will not
conflict with, or result in a breach of any of the terms and provisions of, or constitute a default
under any indenture, mortgage, deed of trust, lease, loan agreement, ].icenéc, security agreement,
Contract, governmental license or permit, or other agreement or instrument to which Contractor
1s a party or by which its properties are bound, or any order, rule, or regulation of any court or
any regulatory body, administrative agency, or their governmental body applicable to Contractor
or any of its properties, except any such conflict, breach, or default which would not materially
and adversely affect Contractor's ability to perform its obligations under this Contract, and will
not conflict with, or result in a breach of any of the terms and provisions of, or constitute a
default under, the Articles of Incorporation (or other corresponding charter document) or Bylaws

of Contractor.

Section 11.5 No Defaults under Agreements. Contractor is not in default, nor is there any event

in existence which, with notice or the passage of time or both, would constitute a default by
Contractor, under any indenture, mortgage, deed of trust, lease, loan agreement, license, security
agreement, Contract, governmental license or permit, or other agreement or instrument to which
it is 2 party or by which any of its properties are bound and which default would materially and

adversely affect Contraciocr's ability to perform its obligations under this Contract.

Section 11.6 Compliance with Laws. Contractor, its officers and directors purporting to act on

behalf of Contractor or such officers and directors have been conducting business in compliance
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with all applicable laws, rules, and regulations of the jurisdictions in which Contractor is
conducting business including all safety laws and laws with respect to worker's compensation,
discrimination in hiring, promotion or pay of employees. Contractor warrants that Contractor,
and its current and former officers and directors have:

(i)  no convictions regarding criminal activity;

(ii) no pending charges regarding criminal activity, or

(iii) to their knowledge, no investigations on-going by any state, local or federal

authorities regarding any possible criminal activity,

except as provided in writing.

Section 11.7 No Litigation. There is not now pending or, to the knowledge of Contractor,
threatened, any action, suit, or proceeding to which Contractor is or may be a party, before or by
any court or governmental agency or body, which might result in any material adverse change in
Contractor's ability to perform its obligations under this Contract, or any such action, suit, or
proceeding related to environmental or civil rights matters; and no labor disturbance by the
employees of Contractor exists or is imminent which might materially and adversely affect

Contractor’s ability to perform its obligations under this Contract.

Section 11.8 Financial Statements. Contractor has delivered to State copies of financial

staternents provided in its Proposal.
Contractor represents such financial statements fairly present the financial position of

Contractor at the dates shown and the results of the operations for the periods covered, and have
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been prepared in conformity with generally accepted accounting principles applied on a

consistent basis, except as discussed in the notes to the financial statements.

Section 11.9 No Adverse Change. Since the date of Contractor's financial statements described

in Section 11.8 provided to State, there has not been any material adverse change in Contractor's
business or condition, nor has there been any change in the assets or liabilities or financial
condition of Contractor from that reflected in such financial statements which is material to

Contractor's ability to perform its obligations under this Contract.

Section 11.10 Disclosure. There is no material fact which materially and adversely affects or in
the future will (so far as Contractor can now reasonably foresee) materially and adversely affect
Contractor’s ability to perform its obligations under this Contract which has not been accurately
set forth in this Contract or otherwise accurately disclosed in writing to State by Contractor prior

to the date hereof.

Section 11.11 Opinion of Contractor's Counsel. Contractor shall furnish to State an opinion of
counse] in connection with this Contract dated as of the date of the Contract. Such opinion shall
address the Contractor's compliance with applicable law, affirm its authority to enter into this
Contract, indicate that the Contractor is not currently in litigation or have notice of litigation that
could cause the Contractor not to perform the terms of this Contract, affirm the enforceability of
this Contract in accordance with its terms, and affirm that the financial statements provided by

the Contractor were prepared in accordance with generally accepted accounting principles.
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ARTICLE 12

MISCELLANEQOUS

Section 12.1 Audits. Contractor shall maintain documentation of all charges against the State
under this Contract. The books, records, and documents of the Contractor, insofar as they relate
to work performed or money received under the Contract, shall be maintained for a period of
three (3) full years from the date of the final payment, and shall be subject to audit at any
reasonable time and upon reasonable notice, by the State or the Comptroller of the Treasury or
their duly appointed representatives. These records shall be maintained in accordance with

generally accepted accounting principles.

Section 12.2 Non-Discrimination. No person on the grounds of disability, age, race, color,

religion, sex, national origin, or any other classification protected by Federal and/or Tennessee
State constitutional and/or statutory law shall be excluded from participation in, or be denied
benefits of, or be otherwise subjected to discrimination in the performance under the Contract or
in the employment practices of the Contractor. The Contractor shall, upon request, show proof
of such non-discrimination, and shall post in conspicuous places, available to all employees and

applicants, notices of non-discrimination.

Section 12.3 Binding Nature. This Contract shall not be binding until the State has received a

Payment and Performance Bond as required by the RFP and evidence of insurance required by
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the RFP and it is approved and executed by all the parties indicated on the signature page of the

Contract.

Section 12.4 Invalidity and Severability.

(a) In the event that any provision of this Contract shall be held to be unlawful, invalid
or unenforceable, all parties agree that all other terms and conditions of the Contract shall remain
in full force and effect except as specifically provided in this section.

(b) With the exception of the provisions contained in Article 9, in the event any or all
provisions of this Contract are found to be unlawful, invalid or unenforceable by 2 commission
or court of competent jurisdiction, both parties agree that neither shall be in Breach of Contract
or liable in any manner to the other for damages, costs, or expcnseé of any nature which the other
might sustain due to said finding; provided, however, in the event said finding reduces the
services rendered by Contractor, the State may reduce the Per Diem Rate paid Contractor
pursuant to Section 7.6 and said finding shall not excuse a Breach.

(c) In the event a court of competent jurisdiction finds a provision(s) of this Contract to
be unenforceable the Commissioner may terminate this Contract upon thirty (30) days notice

without penalty or Liability to the State.

Section 12.5 Headings. The headings contained in the Contract are for reference purposes only

and shall not affect the meaning or interpretation of this Contract.
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Section 12.6 Terminology and Definitions. All personal pronouns used in this Contract, whether

used in the masculine, feminine, or neuter gender, shall include all other genders; the singular

shall include the plural and the plural shall include the singular.

Section 12.7 Interpretation and Venue. The Contract shall be governed by and construed in

accordance with the laws of the State of Tennessee. Any legal proceedings against the State
regarding the Contract shall be brought in the State of Tennessee administrative or judicial forum

with appropriate jurisdiction. Venue shall be in Davidson County, Tennessee.

Section 12.8 Change in Owners. Contractor shall notify the State in writing of any change of

ownership of the Contractor, through sale or merger, which occurs during the term of the
Contract. Contractor shall inform the State fully of the financial ability of the new ownership to
fully comply with the terms and conditions of the Contract. The State reserves the right to
terminate the Contract in the event of a change in ownership without penalty to the State or to
consider the failure to comply with the e notification or financial reporting provisions as a Breach

by the Contractor.

Section 12.9 Duration of Services. Contractor agrees that the services and programs set forth in

this Contract will be maintained for the duration of the Contract period.
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Section 12.10 Approval of Bond Counsel.

(a) Because construction of the Facility was funded through the issuance of tax exempt,
general obligations debt, the use and management of the Facility by the Contractor and any and
all subcontractors in subject to and constrained by the Federal Tax laws and regulations
governing tax exempt financing. Therefore, this Contract is subject to review by the State's bond
counsel before approval.

(b) In addition, any use of the Facility by Contractor and all subcontractors, including,
but not limited to, the conduct of an industries program pursuant to Section 5.28 of the Contract,
which results in any payment to the State, either directly or indirectly, is subject to review by the

State’s bond counsel before approval.

Section 12.11 Release. Contractor, upon final payment of the amount due under this Contract,
releases the State, its officers and employees, from all liabilities, claims and obligations
whatsoever arising from or under this Contract. Contractor agrees not to purport to bind the

State to any obligation not expressly assumed herein by the State.

Section 12.12 Subcontractine and Assignment.

(2) The Contractor shall not assign the Contract or enter into a subcontract for any of the
services performed under the Contract without obtaining the prior written approval of the State.
No subcontract may be executed until the State has reviewed and approved the subcontract for

conformity with this Contract.
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(b) The Contractor shall provide that all subcontractors are notified in writing prior to
the execution of the subcontract that the Facility is being funded through the issuance of tax
exempt, general obligation debt and that the use and management of the Facility by the
Contractor and any and all subcontractors is therefore subject to and constrained by the federal
tax laws and regulations governing tax exempted financing. The State may consult with its Bond
Counsel to determine whether any assignment or subcontract complies with such laws and
regulations.

(¢) The Contractor shall provide that all subcontractors warrant that no part of the total
subcontract amount shall be paid directly or indirectly to an employee or official of the State of
Tennessee as wages, compensation, or gifts in exchange for acting as officer, agent, employee,
subcontractor, or consultant to the subcontractor in connection with any work contemplated or
performed relative to the subcontract.

(d) The Contractor shall provide that all subcontractors agree that no person on the
grounds of disability, age, race, color, religion, sex, national origin, or any other classification
protected by Federal and/or Tennessee State constitutional and/or statutory law shall be excluded
from participation in, or be denied benefits of, or be otherwise subjected to discrimination in the
performance under the subcontract or in the employment practices of the subcontractor. The
subcontractor shall, upon request, show proof of such non-discrimination, and shall post in
conspicuous places, available to all employees and applicants, notice of non-discrimination.

(¢) The Contractor shall provide that all subcontracts may be assignable to the State at
the State’s sole discretion. Any subcontract shall also provide that the State shall not be

responsible for any outstanding liability to the subcontractors incurred by the Contractor and that
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the State may terminate such subcontracts upon giving thirty days prior written notice with or

without cause.

Section 12.13 Research Projects. Contractor shall not publish or disseminate any findings based

on data obtained from the operation of the Contract or engage in any research projects without

the prior written consent of the Department.

Section 12.14 Sovereign Immunity. The sovereign immunity of the State shall not apply to the

Contractor nor any subcontractor, agent, employee, or insurer of the Contractor. Neither the
Contractor nor any subcontractor, agent, employee, or insurer of the Contractor may plead the
defense of sovereign immunity in any action arising out of the performance of or failure to

perform any responsibility or duty under this Contract.

Section 12.15 Prohibited Pavments. Contractor warrants that no part of the total Contract

amount shall be paid directly or indirectly to an employee or an official of the State of Tennessee
as wages, compensation, or gifts in exchange for acting as officer, agent, employee,
subcontractor, or consultant to the Contractor in connection with any work contemplated or

performed relative to the Contract.
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Section 12.16 Notices. Addresses: All notices shall be hand-delivered to the Contractor's

Warden, or the State's Liaison or sent certified mail, return receipt requested to:
State: Commissioner Department of Correction
4th Floor, Rachel Jackson Bldg.

320 6th Avenue North
Nashville, Tennessee 37243-0465

Contractor: Linda G. Cooper
Vice President, Legal Affairs
Corrections Corporation of America
102 Woodmont Boulevard, Suite 800
Nashville, TN 37205
The potice shall be deemed to be received on the date of the hand-delivery or on the third day

after mailing.

Section 12.17 Amendments. The terms and provisions of this Contract may be waived, altered,
modified, amended, supplemented or revised only by written amendment which has been
executed and approved by the appropriate parties as indicated on the signature page of the
Contract. Neither the Liaison(s) or any other employee or official of the State is authorized to
modify, amend or waive the terms and provisions of this Contract except as provided in this
Section.

Section 12.18 Waiver. No consent, waiver or excuse of any Breach of any of the terms or

conditions of this Contract shall be held to be a consent, waiver, or excuse of any other or
subsequent Breach; nor shall any such waiver or excuse be valid or binding unless the same shall
be in writing and approved and executed by the party alleged to have granted the waiver as

indicated on the signature page of the Contract.
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Section 12.19 Third Party Beneficiary. Neither the Contractor nor the State intends to create

rights for any third party by the Contract and no third party beneficiary rights are created hereby.
Third parties shall mean all persons except the State and the Contractor, including but not limited

to employees of Contractor, subcontractors of Contractor and Inmates located at the Facility.

Section 12.20 Laws. The Contractor shall comply with all applicable federal, state, and local
constitutions, laws, and regulations, court decisions, Court Orders, and any applicable state and
federal orders in the performance of the Contract including but not limited to the provisions of

T.C.A. §41-24-101, et seq., which may be in effect during the term of this Contract.

Section 12.21 Attorney Fees. The Contractor agrees that in the event either party deems it
necessary to take legal action to enforce any provision of the Contract and in the event the State
prevails, the Contractor shall pay all expenses of such action, including but not limited to the

State's attorney fees and costs of all stages of the litigation.
Section 12.22 Approvals. Any policies, procedures or other documents contained or referenced
in this Contract subject to the State's approval under the terms this Contract shall remain subject

to State prior written approval whenever they are revised, amended, replaced or supplemented.

Section 12.23 Fraud/Misrepresentation. If, in the course of any stage under the RFP, Proposal

evaluation, Contract negotiation, Contract execution or term of the Contract, the Contractor

commits fraud, misrepresentation or conspiracy to defraud the State, the State shall have the right
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to pursue any remedies described in Article 9 and/or pursue any criminal sanctions allowed by

law.

Section 12.24 Financial Termination. The State may terminate the Contract without penalty to

the State in the event the Contractor:

(a) admits in writing its inability to pay its debts;

(b) makes a general assignment for the benefit of creditors;

(c) suffers a decree or order appointing a receiver or trustee for it or substantially all of
its property to be entered and, if entered without its consent, not to be stayed or discharged within
60 days;

(d) suffers proceedings under any law relating to bankruptcy, insolvency, or the
reorganization or relief of debtors to be instituted by or against it and, if contested by Contractor,
not to be dismissed or stayed within 60 days; or

(e) suffers any judgment, unit of attachment or execution, or any similar process to be
issued or levied against a substantial part of its property which is not released, stayed, bonded, or

vacated within 60 days after issue or levy.

Section 12.25 Set-Off. The State reserves the right to deduct from amounts which are or shall
become due and payable to the Contractor under this or any Contract between the parties any
amounts which are or shall become due and payable to the State by the Contractor. The State
may withhold any amounts which may otherwise be due the Contractor without waiver of any

other remedy or damages available to the State under this Contract at law or at equity.
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Section 12.26 Maximum Liability. Notwithstanding any provision contained herein to the
contrary, in no event shall the maximum liability of the State under this Contract exceed
$55,639,180. The maximum liability to the State under this Contract for each respective year of

this Contract is as follows:

Fiscal Year 1996 - 1997 $ 6.037.924
Fiscal Year 1997 - 1998 $ 18.069.683
Fiscal Year 1998 - 1999 3 18.656.075

Fiscal Year 1999 - 2-29-2000 $ 12.875.498

Section 12.27 Confidentiality. The Contractor shall maintain the confidentiality of all records

required by the Standards.

Section 12.28 Construction. In the event of a dispute about the construction or interpretation of
any provision of the Proposal, said Proposal shall be construed in favor of the State. The parties
agree that should a dispute arise involving the construction or interpretation of the RFP or this

Document, said documents shall not be construed or interpreted in favor of either party.

Section 12.29 Written Notices. The necessity of written notices herein shall be strictly

construed.
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Section 12.30 Implied Covenants or Agreements. The State shall be bound only by the express,

written terms contained herein and shall not be bound by any implied covenants or agreements.

Section 12.31 Approvals. Contractor agrees to accept and implement any revisions, alterations
or supplements suggested by the State to any document, plan, policy or procedure which requires

State approval.

Section 12.32 Notices. Failure of the State to provide any notice to Contractor described in this
Contract whether or not the State had knowledge of the appropriateness of said notice shall not
relieve the Contractor of its obligation to perform in accordance with the Contract and shall not

be a waiver or excuse of any failure to perform.

Section 12.33 No Contingent Fees. No person or entity shall be employed or retained or given

anything of monetary value on a contingent fee basis to solicit or secure this Contract, except
bonafide employees of Contractor (including proposed subcontractors) or bonafide established
commercial or professional entities retained by Contractor for the purpose of securing business.
For violation of this Section, in addition to the remedies available pursuant to Article 9, the State
shall have the right to deduct from any amount owed Contractor the amount of such commission,

percentage, brokerage or contingent fee, and other benefit from the Contractor.

IN WITNESS WHEREOF, intending to be legally bound, the parties have caused their

authorized representatives to execute this Contract as of the 28 day of Ee b . 199ﬁ<7 ‘\
<V

li
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STATE OF TENNESSEE CONTRACTOR
DEPARTMENT OF CORRECTION

" .
BY:W BY: @@j F oo
Donal Campbell, Commissioner

Vel a2 12:17 q@/
Date: ¢ - /)W} C(/K} >
ATTEST:
APPROVED:
STATE OF TENNESSEE
QEKM m&um estoiary
hn D. Ferguson, “Commissioner Date:

Commissioner, Finance
and Administration

Date: x>-97

William R. Snodgrass /
Comptroller of the Treasury

Date: 235'47

AU (s>

CYRERMOBAEEE John Knox Walkup
ttorney General and Reporter

N /qn

Date:
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