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Broken Justice:
The Death Penalty in Alabama
I. Overview

Of all the actions carried out by the state, none
warrants more cautious implementation and
stringent review than the imposition of the death
penalty. Yet in Alabama, this most solemn
responsibility remains fraught with inconsisten-
cies and inequities. The structure of the state's
criminal justice system and the power given to
its trial and appellate judges compromise and
limit the ability of capital defendants to get a fair
trial and appropriate sentencing.

In 1972, the U.S. Supreme Court struck down all
death penalty statutes in the United States on the
grounds that the way the penalty was applied
was arbitrary, capricious and discriminatory.1

This resulted in the commutation of the sen-
tences of all 629 death row inmates, sending
states scrambling to rewrite their capital punish-
ment statutes. Four years later, the Court upheld
newly crafted death penalty statues.2 Executions
resumed in 1977; as of August 2005,3 981 peo-
ple have been executed.4 The period after 1976 is
referred to as "the modern death penalty era."

During this same time period, Alabama has
executed 33 individuals, including three in
2005: Mario Giovanni Centobie on April 28,
Jerry Paul Henderson on June 2, and George
Sibley on August 4. Seven people have died on
Alabama's death row before their scheduled
execution date - three from suicide.5

The Death Penalty Information Center has cal-
culated that Alabama has the 6th highest exe-
cution rate in the country as well as the 6th

highest death-sentencing rate.6 In 1999
Alabama sentenced more people to death per
capita than any other state.7 Yet, unlike many
states, Alabama has no statewide public
defender system. At least 30 current death row
prisoners have no lawyer.8 Alabama's death row
occupants are overwhelmingly poor — 95 per-
cent are indigent — and minority.9

The modern era death penalty statutes were
supposed to guarantee that the process was fair
and non-discriminatory. One way of ensuring
accuracy was to create a bifurcated process.
First, there must be a trial to determine guilt.
This is followed by a penalty-phase evidentiary
hearing to determine the appropriate sentence.
In Alabama, the jury's determination at the
penalty phase is a recommendation as to
whether to impose a death sentence. However,
the final decision rests with the trial judge who
holds a third phase, sentencing hearing.10 In
order to obtain a jury recommendation of a
death sentence, the state must prove beyond a
reasonable doubt at least one aggravating fac-
tor.11 The defendant may introduce any mitigat-
ing factors that are relevant. If the jury finds an
aggravating factor, it must decide whether any
mitigating factors outweigh the aggravating
factor. If a jury finds the aggravating factors
exist and that they outweigh the mitigating fac-
tors, the jury may vote to recommend a death
sentence. If not, the jury recommends life. The
vote is not required to be unanimous. No mat-
ter what the vote is, the case proceeds to the
third phase, of the judge sentencing. Even if all
jurors vote to recommend life, the judge may
impose a death sentence. The judge is required
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to enter a written fact summary into the record
in order to explain the final sentence imposed
on the defendant.

Despite the Gregg decision, the death penalty
process remains flawed in Alabama, as in many
states. The problems are widespread and reach
into many facets of Alabama's capital punish-
ment and criminal justice systems. A July 2005
poll by the Capital Survey Research Center
found that 57 percent of Alabamians have con-
cerns about the fairness of the death penalty
and would support a moratorium — or a tem-
porary halt — of executions while questions of
fairness and reliability are studied. The same
poll found that 80 percent think that the current
death penalty process could result in the execu-
tion of an innocent person.12

This report documents unfairness and unrelia-
bility that plague the death penalty system in
Alabama and makes several recommendations,
including a moratorium on executions. The
major areas of focus the report examines are:

• Inadequate defense: Alabama has no
statewide public defender system. Court-
appointed defense attorneys are paid at
$40 an hour for time spent outside court
and $60 for time spent in court, signifi-
cantly below the market rate for lawyers in
private practice. Judges routinely do not
pay lawyers the entire bill for work done
in the case. One lawyer said the court paid
him the equivalent of $4.98 per hour to
defend his client's life. Studies by legal
experts have documented severe short-
comings among these poorly paid lawyers,
including lawyers who fail to investigate
the crime or their clients' background or to
prepare cross-examination or argument
for trial.13

• Prosecutorial misconduct: Prosecutorial
misconduct taints judicial proceedings.
Between 1973 and 2003, Alabama appellate
courts found 325 instances of prosecutorial
misconduct. Sixty-nine cases were reversed
because of prosecutorial misconduct.

2
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Comparison of Top 10 Counties with the Largest Number of Death Penalty
Cases (Since 1976) with their Population and Number of Murders

Table 1

%
overall

Jefferson  . . . . . .27 . . . . .13.4  . . . .620,918  . . . . .13.9  . . . .79  . . . . .26
Mobile . . . . . . . . .26 . . . . . 9.4  . . . .380,878  . . . . . 8.5  . . . .52  . . . . .17.2
Montgomery . . . .23 . . . . . 8.3  . . . .225,490  . . . . . 5.0  . . . .31  . . . . .10.2
Talladega  . . . . . .17 . . . . . 6.2  . . . . 80,638  . . . . . . 1.8  . . . . 1  . . . . . . <1
Houston  . . . . . . .17 . . . . . 6.2  . . . . 84,675  . . . . . . 1.9  . . . . 1  . . . . . . <1
Morgan  . . . . . . . .10 . . . . . 3.6  . . . .109,841  . . . . . 2.5  . . . . 5  . . . . . . 1.6
Baldwin  . . . . . . . 9 . . . . . 3.3  . . . .117,363  . . . . . 2.6  . . . . 6  . . . . . . 2.0
Madison  . . . . . . . 9 . . . . . 3.3  . . . .278,690  . . . . . 6.2  . . . . 9  . . . . . . 3.0
Shelby . . . . . . . . . 9 . . . . . 3.3  . . . .128,726  . . . . . 2.9  . . . . 1  . . . . . . <1
St. Claire  . . . . . . 9 . . . . . 3.3  . . . . 44,525  . . . . . . 1  . . . . . . 1  . . . . . . <1

# of
Death

Penalty
Cases

%
overall

%
overallPopulation

# of
MurdersCounty



Several of these cases were death penalty
cases, including one man who was later
found to be innocent.14

• Judicial overrides: Alabama is among the
few states that still allow their judges to
override jury recommendations for lesser
sentences and impose the death penalty in
capital trials.

• Execution of the mentally retarded: In the
2002 case of Atkins v. Virginia, the U.S.
Supreme Court declared it a violation of the
Eighth Amendment to execute mentally

retarded offenders.15 However, the Court's
opinion did not define what constituted
"mental retardation," nor did it outline the
procedure to be used to determine if a pris-
oner was mentally retarded. Since the deci-
sion, some states — including Virginia,
Utah, Illinois, Nevada, Idaho, and California
— have passed laws to define retardation
and to delineate the procedure for making
that determination. The Alabama Legislature
has not. As a result, there are no procedural
protections in place to ensure that mentally
retarded people are not sentenced to death or
executed. Furthermore, because not every
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Jefferson  . . . . . .620,918  . . . .13.9  . . .27  . . .13.4 . . . . .79  . . . . . .26
Mobile . . . . . . . . .380,878  . . . . 8.5  . . . .26  . . . 9.4 . . . . .52  . . . . . .17.2
Madison  . . . . . . .278,690  . . . . 6.2  . . . . 9  . . . 3.3 . . . . . 9  . . . . . . 3
Montgomery . . . .225,490  . . . . 5.0  . . . .23  . . . 8.3 . . . . .31  . . . . . .10.2
Tuscaloosa  . . . . .166,336  . . . 3.7  . . . . 7  . . . 2.5 . . . . . 9  . . . . . . 3.0
Shelby . . . . . . . . .128,726  . . . . 2.9  . . . . 9  . . . 3.3 . . . . . 1  . . . . . . <1
Baldwin  . . . . . . .117,363  . . . . 2.6  . . . . 9  . . . 3.3 . . . . . 6  . . . . . . 2.0
Lee  . . . . . . . . . . .116,111  . . . . 2.6  . . . . 5  . . . 1.8 . . . . . 7  . . . . . . 2.3
Calhoun  . . . . . . .113,244  . . . . 2.5  . . . . 8  . . .2.90 . . . . .11  . . . . . . 3.6
Morgan  . . . . . . . .109,841  . . . . 2.5  . . . .10  . . . 3.6 . . . . . 5  . . . . . . 1.6
Etowah  . . . . . . . .104,375  . . . 2.3  . . . . 6  . . . 2.2 . . . . . 5  . . . . . . 1.6
Lauderdale . . . . . 88,407 . . . . 2.0  . . . . 0  . . . 0  . . . . . . 2  . . . . . . <1
Houston  . . . . . . . 84,675 . . . . 2.0  . . . .17  . . . 6.2 . . . . . 1  . . . . . . <1
Marshall  . . . . . . . 82,959 . . . . 1.9  . . . . 8  . . .2.90 . . . . . 1  . . . . . . <1
Talladega  . . . . . . 80,638 . . . . 1.8  . . . .17  . . . 6.2 . . . . . 1  . . . . . . <1
Cullman  . . . . . . . 75,193 . . . . 1.7  . . . . 1  . . . <1  . . . . . 1  . . . . . . <1
Walker  . . . . . . . . 70,655 . . . . 1.6  . . . . 5  . . . 1.8  . . . . . 0  . . . . . . <1
Limestone  . . . . . 66,258 . . . . 1.5  . . . . 2  . . . <1  . . . . . 5  . . . . . . 1.6
DeKalb  . . . . . . . . 65,605 . . . . 1.5  . . . . 1  . . . <1  . . . . . 0  . . . . . . <1
Elmore  . . . . . . . . 56,000 . . . . 1.3  . . . . 2  . . . <1  . . . . . 1  . . . . . . <1

Comparison of Top 20 Counties with the Largest Populations
with the Number of Death Penalty Cases and the Murder Rates

Table 2

County Population

%
overall

pop.

# of
Death

Penalty
Cases

%
overall

# of
Murders

%
overall



death row prisoner in Alabama is represent-
ed by counsel, there is a risk that a mentally
retarded person who was sentenced to death
before the Atkins decision could be executed
without any court ever ruling on whether the
execution was unconstitutional.

• Racial discrimination: In Alabama, indi-
viduals convicted of killing a white person
are much more likely to be sentenced to
death than those convicted of killing an
African American. African Americans
make up 26 percent of Alabama's overall
population but comprise 47 percent of
death row inmates.16 Sixty percent of all
homicide victims in Alabama are African
American, while 80 percent of all inmates
on Alabama's death row have been convict-
ed of crimes in which the victims were
white.17 Of the 32 executions in Alabama
since 1976, 15 have been for crimes involv-
ing white defendants and white victims (47
percent), 11 have been for crimes involving
African American defendants and white
victims (34 percent), 5 have been for
crimes involving African American defen-
dants and African American victims (16
percent) and 1 was for a crime involving a
white defendant and an African American
victim (3 percent).18

• Geographic Disparities: The death
penalty is imposed unevenly throughout
the State of Alabama. Table 1 compares
the ten counties with the highest number
of death penalty cases with the county
population and number of homicides. Four
counties ranking within the top ten highest
number of death sentences account for
less than 1 percent of the overall number
of murders.19 The counties are: Talladega
County, 17 death sentences, the fourth
highest number of any county; Houston
County 15 death sentences, the fifth high-
est of any county, and Shelby and St.

Claire counties nine death sentences each,
tied for seventh place with two other coun-
ties. These disparities suggest that the
death penalty is imposed at a greater rate
in those counties than in others.

II. The State of Alabama Does Not
Provide Adequate Indigent Defense

As noted above, Alabama has no statewide
public defender system. Each judicial circuit
independently determines how to administer
indigent defense. Locally elected circuit
judges along with local indigent defense
commissions decide how each circuit will
provide representation to defendants unable
to pay for their own attorneys. Only four
judicial circuits — Tuscaloosa, Shelby,
Escambia, Conecuh/Monroe counties —
have established centralized public defender
offices. Twenty-six circuits use a court-
appointment system in which judges appoint
attorneys from lists maintained without any
established criteria for inclusion on the list
for each circuit. However, giving the judges
the power to appoint attorneys has proven to
be problematic. Judges may appoint attor-
neys with whom they are personally
acquainted, creating potential conflicts of
interest. Ten circuits employ a contract
defender system, in which circuits hire attor-
neys for a set monthly fee. The contract
attorneys handle all the indigent cases
regardless of volume while continuing to run
their private practices.

For wrongful convictions and sentences to be
challenged effectively, death row inmates need
lawyers. Alabama has no mechanism or state-
funded agency to provide post-conviction coun-
sel for persons sentenced to death. Florida,
Georgia, Louisiana, Mississippi, North Carolina,
South Carolina and Tennessee all have estab-
lished systems for providing counsel to indigent
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death row prisoners.20 State law in Alabama does
permit a judge to appoint a lawyer for post-con-
viction proceedings, but the law does not author-
ize any appointment of counsel until a prisoner
has filed a petition with the court.21

A. Inadequate qualifications for capital
defense lawyers

Historically, Alabama's required qualifications
for capital defense counsel fall far below the
American Bar Association's guidelines for the
appointment of defense counsel for death penal-
ty cases. Alabama merely requires five years'
prior experience in the active practice of crimi-
nal law - with no distinction as to kinds of cases
litigated or kinds of criminal law practiced. This
is far from adequate preparation for the intrica-
cies of a capital case. An attorney who spends
five years representing defendants facing minor
criminal charges such as shoplifting or trespass-
ing will satisfy Alabama's capital counsel
requirement. Such attorneys may be fine attor-
neys and able to provide misdemeanor defen-
dants with very competent representation.
However, the significant differences and com-
plexities in capital trials and the severity and
finality of the death penalty require attorneys to
have specific capital experience. The ABA
guidelines ask that capital attorneys have "sub-
stantial knowledge and understanding of the rel-
evant state, federal and international law, both
procedural and substantive," that governs capital
cases. And capital attorneys should also demon-
strate "a skill in investigation, preparation and
presentation of mitigating evidence."22

In January 2005, the Alabama Circuit Court
Judges' Association adopted these guidelines as a
model for use in capital cases.23 These are not man-
dates and it is too early to tell if this action will
have any affect on the quality of representation.
However, it is a positive step. Unfortunately, it does
not change the fact that many people now on death
row did not have adequate representation at trial.

Other death penalty states have much more
stringent requirements for appointed capital
lawyers. Virginia, for instance, requires
appointed capital counsel to have six hours of
specialized training in capital litigation within
the past two years and five years of criminal lit-
igation practice - including experience as
defense counsel in at least five jury trials for
defendants charged with serious crimes. In
2002, Virginia opened four regional capital
defense offices to represent and coordinate rep-
resentation for indigent individuals charged
with a capital crime.24 Similarly, North
Carolina requires appointed lead counsel to
have tried a capital case to a verdict or to a
hung jury as defense counsel, or to have repre-
sented defendants to disposition in four homi-
cide cases at the trial level.25

B. Inadequate compensation for capital
defense lawyers

Lawyers must receive adequate compensation
in order to defend the rights of their clients
most effectively. Financial resources can buy
time, experts, investigators, DNA testing —
all important aspects of the legal process
required to explore an inmate's legal history
and options. Alabama provides only minimal
compensation for lawyers in death penalty
cases: $60 an hour for in-court work and $40
an hour for out-of-court work and no compen-
sation for expenses. Historically, Alabama
capped the total defense costs for both trial
and post-conviction work at a maximum of
$2000. The cap has been lifted for trial work,
but it still exists for post-conviction work.
However, some trial attorneys have reported
that they were not fully compensated for all of
the hours they worked.26

These funding rates and caps are vastly insuffi-
cient for the amount of work required to prop-
erly represent an inmate's rights.27 The funding
cap must also be lifted for post-conviction

5

An ACLU  Rep ort



work, which sometimes requires even more
preparation than trial representation because
the post-conviction lawyer must be familiar
with both the inmate's original trial and post-
conviction claims. With such severe limits on
attorney compensation, Alabama's indigent
death row inmates essentially obtain counsel
only when lawyers are willing to work for free.
Often lawyers who are working on capital
cases have to make tough choices as to where
to spend their time and resources. Post-convic-
tion lawyers must search diligently for mitigat-
ing evidence, which sometimes includes hiring
experts or doing extensive investigation them-
selves to search the defendant's "psycho-social
background."28 This kind of research is where
corners are often cut if budgets are tight and
time is limited.

C. Post-conviction procedural constraints

Even if a defendant manages to secure a
lawyer, an inmate on death row in Alabama still
faces significant obstacles. Alabama law limits
the period within which an inmate can present
post-conviction challenges. Alabama's Rule 32
of the Rules of Criminal Procedure governs an
inmate's ability to raise issues in post-convic-
tion proceedings regarding errors at trial and to
bring up new evidence.29 Rule 32 prevents con-
victed defendants from raising issues of trial
error more than one year after a death sentence
is certified.30 Any claim of error must be made
within one year of the first imposition of the
death sentence if the inmate has any hope of
obtaining a new trial or a new sentencing hear-
ing. The Rules of Criminal Procedure in
Alabama also lay out strict guidelines on filing
an adequate petition. In order to withstand an
immediate dismissal from the judge, the peti-
tion must contain "a clear and specific state-
ment of the grounds upon which relief is
sought, including full disclosure of the factual
basis of those grounds. A bare allegation that a
constitutional right has been violated and mere

conclusions of law shall not be sufficient to
warrant any further proceedings."31 This raises
the bar very high, especially for death row pris-
oners who have to file the petitions on their
own without the assistance of counsel.

In addition, Rule 32 prevents defendants from
raising issues of newly discovered evidence
more than six months after the evidence is dis-
covered. Even if new evidence is discovered that
clearly places the defendant's guilt into question,
this rule restricts an inmate's ability to be heard
in court at all.32 Further, the rule puts up addi-
tional obstacles because the newly discovered
evidence must also clearly establish either that
the defendant is innocent of the crime charged or
that the inmate should not have received the
death sentence.33 This standard is almost impos-
sible to meet. Many petitions for post-conviction
relief from death row are procedurally defaulted
for failing to meet this steep burden. A person
may have evidence indicating possible inno-
cence but not be able to meet the high standard
of clearly establishing innocence. Thus, no
court will hold a hearing on this new evidence.

Furthermore, a state court may dismiss a post-
conviction claim based solely on procedural
errors — such as missing a filing deadline —
without considering the merits of the claim.
This is likely to happen when inmates are
forced to file their own claims. If this happens,
a federal court is also unlikely to consider the
substantive claims.34 This means that even pris-
oners with meritorious claims may be executed
without a court ever considering whether they
have a legitimate claim for relief.35

Robert Lee Tarver, executed by the State of
Alabama on April 14, 2000, is one example.
Mr. Tarver, an African American man, had been
on death row for the murder of a white man.
Prior to his execution, Mr. Tarver had obtained
an affidavit from the district attorney who pros-
ecuted his case that the prosecution considered

6
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race when selecting his jury pool. Specifically,
the District Attorney acknowledged using his
peremptory challenges deliberately to exclude
prospective African American jurors because
of their race,36 a practice that has been declared
unconstitutional by the U. S. Supreme Court.
Despite this acknowledgement, the Court of
Criminal Appeals of Alabama denied relief to
Mr. Tarver because the affidavit did not meet
the requirements of Rule 32.

III. Innocent People Have Been
Wrongfully Convicted and Possibly
Executed

As of August 2005, 121 prisoners throughout
the country have been exonerated and released
from death row during the modern era because
they were innocent of the crime. During this
same time period, 972 people have been exe-
cuted.37 This means that for every eight execu-
tions, one person is released from death row
because proven innocent. These people spent
an average of nine years in prison before their
sentences were overturned. This is a terrible
tragedy for the person who was wrongfully
convicted, but it also means that the guilty per-
son remained at large, perhaps harming others. 

During the modern era, five prisoners in
Alabama have been exonerated of all charges.
Another, Daniel Wade Moore, was released
from prison after the trial court dismissed all
charges against him; but the state is appealing
that dismissal.38

A. Alabama death row exonerees39

1. Walter McMillian (African American;
convicted 1988, exonerated 1993)

Mr. McMillian was accused of murdering a
white woman and spent over a year in jail
before his trial. At his trial, numerous witness-

es testified that at the time of the murder, he
was at a fish fry with his sister. Despite this tes-
timony, prosecutors instead relied on the testi-
mony of a convicted murderer who later recant-
ed his accusation to convict McMillian. The
prosecution illegally withheld tape-recorded
evidence of the state's primary witness recanti-
ng his testimony. After McMillian was found
guilty at trial, the jury voted 7-5 for the sen-
tence of life without the possibility of parole,
but the judge overrode this decision and sen-
tenced him to death. McMillian spent six years
on death row before his case unraveled, every
witness against him recanted and his convic-
tion was thrown out.

2. James "Bo" Cochran (African American;
convicted 1976, exonerated 1997)

Cochran spent over twenty years on death
row before he was released. After a mistrial,
two separate convictions that were over-
turned, and a final trial, Cochran was found
innocent. The lawyers at his first trial
received only $1000 for their work. In both of
his trials that resulted in conviction, the jury
was composed of eleven white jurors and one
African American. His final trial took place
before seven African American and five white
jurors.

3. Larry Randall Padgett (white; convicted
1992, exonerated 1997)

Padgett was convicted of killing his wife,
Cathy Padgett, in 1990. He was convicted at his
first trial and the jury recommended a sentence
of life without parole, which the judge over-
rode and sentenced him to death. Five years
later, he was granted a new trial because of
harmful prosecutorial misconduct. The prose-
cuting attorney had withheld from the defense
crucial blood test results until the fourth day of
the initial trial. In the new trial, Padgett was
found not guilty.

7
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4. Gary Drinkard (white; convicted 1995,
exonerated 2001)

Drinkard served eight years in prison and five
on death row for a murder he didn't commit. In
1993, he was arrested for the murder and rob-
bery of a local junk car dealer. It was two years
before he was sentenced to death and moved to
death row. The guilty verdict and death sen-
tence from his first trial were overthrown
because of prosecutorial misconduct (prior
convictions for prior crimes brought out at
trial) and because he was represented by
lawyers who had never specialized in criminal
law and failed to present any mitigating evi-
dence at his trial. At his second trial, he was
represented by competent capital defense attor-
neys, who successfully brought in new testimo-
ny and evidence that led to his acquittal.

5. Wesley Quick (white,
convicted 1997, acquitted
2003)

An Alabama jury acquitted
death row inmate Wesley Quick
of the 1995 double murder for
which he was sentenced to
death in 1997. The jury acquit-
ted Quick at the conclusion of
his third trial for this crime.
Quick's first trial ended in a
mistrial because of juror mis-
conduct, but a second jury con-
victed him in 1997.40 During
that second trial, defense coun-
sel tried to impeach the state's
witness with prior inconsistent
statements from the first trial,
but the judge would not allow
the attorney to use his notes,
and would not provide counsel
with a copy of the transcript
from the previous trial. Quick
was found guilty and sentenced
to death. The Alabama Court of

Criminal Appeals overturned that verdict in
2001, stating that the judge in Quick's second
trial was wrong to deny Quick a free copy of the
transcript from the previous mistrial in light of
his indigent status.

During Quick's third trial for the double mur-
der, at which he received experienced represen-
tation, he testified that he did not commit the
murders but said he was at the scene and saw
the state's star witness against him, Jason
Beninati, kill the men.41 Beninati was never
charged with committing the crime.

B. Possibly innocent people who have
been executed

There have been no definitive cases during
the modern era where it was proven that an
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innocent person was executed. However,
there are three cases in Alabama in which
people who had very strong claims of inno-
cence and who did not have a fair trial were
executed.

1. Brian K. Baldwin (African American,
convicted and sentenced to death 1977, exe-
cuted June 18, 1999)42

On March 14, 1977, 16-year-old Naomi Rolon
was murdered. Prior to her murder, Rolon had
picked up Brian Baldwin, age 18, and Edward
Horsley, age 17, in North Carolina and driven
them to Alabama. Baldwin and Horsley had
recently escaped from a youth detention center.
In Alabama, Baldwin stole a truck. Horsley

drove off with Rolon. Horsley later returned
alone and on foot. Baldwin and Horsley were
arrested, tried, and convicted for the murder of
Naomi Rolon.

Baldwin was both beaten and cattle-prodded to
obtain information about the whereabouts of
Naomi Rolon. When Rolon's body was found,
Baldwin was beaten and prodded again until he
signed a "confession" that included inaccurate
information, including the wrong weapon. In a
separate confession, Horsley claimed Baldwin
was the murderer, but he supplied accurate
information about the murder weapon and the
attack. The information was added to
Baldwin's confession after the fact, as was the
signature of a deputy who claimed to have wit-
nessed Baldwin's waiver of rights, but who was
not present.

The trial lasted only two days - August 8 and
9, 1977. Baldwin's court-appointed attorneys
conducted no investigation and presented no
witnesses other than Baldwin himself, even
though Baldwin had identified potential wit-
nesses who might have corroborated his tor-
ture claim. According to Baldwin, his lawyer
met with him for a total of 20 minutes before
the trial. Baldwin's attorney also failed to
object when the prosecution suggested that a
sexual assault might have taken place, even
though Baldwin had never been charged with
sexual assault. Baldwin was found guilty of
murder and sentenced to die.

In addition, jurors did not learn that Rolon
apparently had been beaten and stabbed by a
left-handed person and that Baldwin was
right-handed, that there was blood on
Horsley's — but not on Baldwin's — clothes,
or that Baldwin's purported confession was
wrong about important facts. The trial judge,
Robert E. Lee Key, called Baldwin a "boy"
during the trial, and the prosecution called
him "a savage."
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The Alabama courts rejected Baldwin's appeal,
but the U.S. Supreme Court remanded the case
for further state proceedings in light of its deci-
sion in Beck v. Alabama,43 holding that
Alabama juries had to be given the option of
finding defendants in capital cases guilty of a
lesser-included non-capital offense when the
facts would support such a finding. Soon there-
after, the U.S. Supreme Court clarified its Beck
finding in Hooper v. Evans.44 In view of the
Hooper decision, the Court of Criminal
Appeals granted a rehearing in Baldwin's case
and reinstated his death sentence, holding that
the evidence supported no verdict other than
death.45

Next, Baldwin moved for post-conviction relief
in state court, raising claims of ineffective
assistance of counsel and racial discrimination
in jury selection. After a two-day hearing,
Judge Key denied the ineffective assistance
claim on the merits and held that Baldwin's
additional claims were procedurally barred
because they could have been, but had not
been, asserted on direct appeal. That decision
was affirmed by the Court of Criminal Appeals
and the Alabama Supreme Court; the U.S.
Supreme Court declined review.46 In 1991, U.S.
District Court Judge Richard Vollmer, Jr., of
the Southern District of Alabama, denied a fed-
eral writ of habeas corpus with a 177-page
order, holding that the Alabama courts had
fully and fairly considered the ineffective assis-
tance claim and that the other issues were pro-
cedurally barred from consideration.

As Baldwin appealed Vollmer's decision,
Horsley wrote a statement in 1994 asserting
that he alone had killed Rolon. According to
Horsely, Baldwin had been unaware that Rolon
was dead at the time of their arrest.

As Baldwin's execution approached, his
lawyers video-taped a deposition with a former
Wilcox County deputy sheriff, Nathaniel

Manzie, who stated that Baldwin was beaten
during interrogation and that a cattle prod was
present in the jail at the time, although Manzie
did not see it used on Baldwin. In addition,
Manzie admitted signing a statement falsely
stating that Baldwin had waived his right to
counsel. It was at this point that Baldwin's
lawyers also obtained the forensic report indi-
cating that Rolon's wounds had been inflicted
by a left-handed person.

By now, however, Baldwin's appeals had been
exhausted. At no point during the 22-year
appellate process had a court considered the
merits of his innocence claim. His last hope
was clemency from Alabama Governor Don
Siegelman, who met privately with Manzie.
During the meeting, Manzie inexplicably
recanted his previous sworn statements indicat-
ing Baldwin's confession had been coerced.
Despite last-minute pleas from, among others,
former President Jimmy Carter, Coretta Scott
King, and members of the Congressional Black
Caucus, Siegelman allowed the execution to
proceed on June 18, 1999. 

2. Cornelius Singleton (African American,
convicted and sentenced to death 1981, exe-
cuted November 20, 1992)47

Cornelius Singleton was convicted by an all-
white jury of capital murder based largely on a
coerced confession. Singleton had an IQ
between 55 and 65.

After his arrest, Singleton was interrogated for
several hours. There were a number of con-
cerns about Singleton's "confession." Although
he was severely mentally limited, he did not
have the benefit of counsel during the interro-
gation. The police told him, untruthfully, that
he could not get the death penalty for the
crime. Also, the police brought his girlfriend to
the station and told Singleton she could sit on
his lap in exchange for waiving his right to
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silence. Initially, Singleton thought he was
being questioned about a recent incident
involving bedsheets, in which Singleton
thought he was buying bed sheets from anoth-
er resident in his boarding house, but his neigh-
bor had reported that her sheets were stolen.

The District Attorney reportedly dictated a con-
fession, which he asked Singleton to repeat
aloud while another
officer recorded it as if
it were Singleton's own
words.

Singleton was then
taken to the cemetery
where the murder took
place and was ques-
tioned about specific
details, which he could
not answer. According
to Singleton, the vic-
tim's pager and some papers were on the
ground and the police told him to pick them up,
but he refused. He was then returned to the
police station where he was told to sign the
confession. He could not read, but he signed
the "confession" with an X after being told that
other charges pending against him would be
dropped. In fact, no charges were pending. His
girlfriend witnessed his signature, "X."

In order to secure a capital conviction, the state
needed to convict Singleton not only of murder,
but also of an aggravating circumstance, in this
case, robbery. The state alleged the victim's watch
was missing and undertook an extensive search
of the home of Singleton's grandfather. The
search failed to turn up the watch. A second, brief
search subsequently was conducted and the
watch was found in plain sight on his grandfa-
ther's mantel. The watch served as evidence that
the victim had been killed during the commission
of a felony robbery, which provided the necessary
special circumstances for a capital conviction.

There was no evidence to link Singleton to
the crime or the crime scene and no evidence
that he knew the victim or had a motive to
kill the victim. Eyewitnesses in the area
described a suspicious white man with long
blonde hair lurking around the cemetery on
the day of the murder. There was some blood
on the victim's blouse and the outline of a
hand with fingers pointing downward on the

back of the blouse.
The state failed to
investigate eyewitness
accounts and failed to
link the forensic evi-
dence to Singleton.

Singleton's court-
appointed attorney
refused to meet with
him and didn't tell the
jury that his client
was retarded. Judge

Ferrill McRae allowed prosecutors to make
inflammatory final arguments to the jury —
one called the defendant a "creature [that] I
can't refer to as a person or a human being"
— and at sentencing dismissed the testimony
of four defense psychologists while crediting
a prosecution expert who said that Singleton
was intellectually limited but not retarded.
After the jury recommended a life sentence,
Judge McRae overrode that decision and
imposed a death sentence.

The conviction was upheld on appeal.48

Singleton went to the electric chair in 1992.
His IQ — in the range of 55 to 65 — was lower
than that of anyone executed in the United
States during the past quarter-century.

This case was cited in the United Nations'
1992 Country Report for the United States
from the Special Rapporteur's Report on
Extrajudicial, Summary or Arbitrary
Executions.49
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3. Freddie Lee Wright (African American,
convicted and sentenced to death 1979, exe-
cuted March 3, 2000.)50

Warren and Lois Green, a white couple, were
shot and killed during an armed robbery at their
Western Auto Store in Mount Vernon,
Alabama. Police initially charged another man,
Theodore Roberts, with the murders after an
eyewitness, Mary Johnson, identified him in a
photograph and a police line-up. Roberts' girl-
friend also told police that his gun was the mur-
der weapon. However, seven months after the
murders, charges against Roberts were
dropped, and Wright was charged instead, after
two men involved in the crime, Percy Craig and
Roger McQueen, named him as the gunman. A
third man also implicated Wright, but later
retracted his accusation; however, he did not
testify at the trial, and the jury did not hear this
evidence. It took two trials to convict Freddie
Lee Wright. The first trial, with a mixed-race
jury, voted eleven to one in favor of acquittal,
resulting in a mistrial. An all-white jury con-
victed him of armed robbery and capital mur-
der in the second trial.

At his first trial in 1979, the prosecution pre-
sented testimony from Craig and McQueen, as
well as expert testimony that a handgun traced
to Wright was ''consistent with'', but not posi-
tively identified as, the murder weapon. The
mixed race jury voted 11-1 to acquit and a mis-
trial was declared. Having come within one
vote of acquittal, Freddie Wright was retried
about a month later.

Craig and McQueen again testified against
Wright. This time the jury was all-white after
the prosecutor, without objection from the
defense, removed black prospective jurors dur-
ing jury selection. Appeals courts later rejected
the claim that the prosecutor acted in a racially
discriminatory manner, on the grounds that the
claim should have been raised earlier. Aside

from the racial mix of the jury, the other differ-
ence from the first trial was that Wright's for-
mer girlfriend, Doris Lambert, testified that
Wright had confessed the murders to her. After
a two-day trial Wright was convicted and sen-
tenced to death.

Wright's attorney continued to represent him in
the appeals process, even after claims of inef-
fective representation were raised. Wright's
attorney was subsequently disbarred. The
District Attorney acknowledged that he should
have disclosed evidence about Doris Lambert's
psychiatric history and about deals made with
Wright's co-defendants. In the course of deny-
ing Wright's habeas corpus petition, the
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Eleventh Circuit was critical of the state's con-
duct. However, it denied relief, holding that
most of Wright's claims were procedurally
barred because they had not been raised at trial
or on direct appeal.51

Two justices of the Alabama Supreme Court
dissented from the denial of a stay of execu-
tion, on the grounds that the "petition recites
persuasive facts that support the conclusion
that [Wright] is innocent and that his convic-
tion results from lack of a fair trial."52

C. The contribution of DNA testing to
exonerations

Where DNA may be ascertainable from evi-
dence, defendants who have been convicted of
crimes should be given access to DNA testing
if they were not given a chance to test the evi-
dence at trial or if new evidence or new test-
ing procedures become available. Post-con-
viction DNA testing has led to the release of
many innocent people as attested to by Peter
J. Neufeld, Co-Director of the Innocence
Project, before the House Judiciary
Committee in 2003:

There are now at least one hundred and thir-
ty-two Americans who have been exonerat-
ed by post-conviction DNA testing. Twelve
of the exonerated were at one time on death
row. Almost all of them had exhausted their
appeals and post-conviction remedies. But
for the serendipitous rescue by DNA, there
is little doubt they would have been execut-
ed. Over forty of the exonerated were con-
victed of murder and many of them would
have almost certainly faced execution if the
death penalty had been applicable in the
jurisdictions where they were tried.
Collectively, these one hundred and thirty-
two individuals have served 1,397 years in
prison. With every wrongful conviction, not
only does an innocent person suffer uncon-

scionably in prison or on death row but the
real perpetrator remains free to commit seri-
ous crimes. In thirty-four of the post-convic-
tion DNA exonerations in the United States,
the actual perpetrator was identified through
that same DNA, preventing more crime and
protecting potential victims.53

In order to ensure that post-conviction DNA
testing can occur, it is necessary to preserve evi-
dence from the trial until the person is executed.
Alabama does not have a law requiring that evi-
dence in capital cases be preserved. In 2004,
Congress passed a law that provides money to
states to establish post-conviction testing proce-
dures.54 In order to qualify for the funds to estab-
lish this protocol, the Alabama Legislature must
pass a law that provides for preservation of evi-
dence and post-conviction testing. The majority
of states have statutes that provide for post-con-
viction testing. Five states — Massachusetts,
Mississippi, Rhode Island, Ohio and South
Carolina — are considering legislation to pro-
vide testing. Iowa recently considered and failed
to pass a post-conviction testing statute.

The only other states besides Alabama that
have no law and are not considering passing
one at this time are Alaska, Vermont,Wyoming
and North Dakota.55 South Dakota does not
provide for testing by statute, but does through
case law. Neither Alaska, Wyoming, nor North
Dakota are death penalty states so there is no
danger that any innocent person will be execut-
ed in those states.
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IV. The High Cost of the Death
Penalty

Many diverse states — Tennessee, Kansas,
Indiana, North Carolina, Florida, California
and Texas — have found that capital cases cost
substantially more than convicting and sen-
tencing defendants to life in prison.56 Death
penalty trials take longer than other trials;
attorneys for both parties spend substantially
more time preparing for death penalty cases,
and the actual cost of executing a human being
is high. Judges in Alabama have commented on
the significant costs of convicting, sentencing
and executing defendants. In 2003, judges in
Limestone, Walker and Jefferson counties
acknowledged that death penalty trials con-
tribute noticeably to their respective counties'
high jury costs.57 District Attorneys in Alabama
also have recognized the high costs and strain
of prosecuting so many capital cases. In
February 2003, Montgomery D.A. Ellen
Brooks, a 26-year veteran of prosecuting crim-
inal cases, acknowledged that the high staffing
and resource requirements of death penalty
cases caused prosecution efforts to suffer in all
cases prosecuted by her office.58

Not only is the prosecution of death penalty
cases hampering the criminal justice system,
but the complicated and error-ridden prosecu-
tion is a serious — if uncalculated — drain on
state and local budgets. Alabama's citizens
deserve for their tax dollars to be utilized in the
most efficient way possible instead of allowing
inefficiencies in the criminal justice system to
impinge on essential state services. This is par-
ticularly true if you consider that, between
1976 and 2000, sixty percent of capital trials
ended up with conviction reversals due to sig-
nificant trial error.59 Given Alabama's severe
shortage of funding, the state cannot responsi-
bly continue to strain its budget by pouring
millions of dollars into error-ridden and inef-

fective capital trials and executions, with the
danger that the state and the defense will have
to retry the case over, sometimes repeatedly,
because it was reversed for errors.

V. Prosecutorial misconduct

Prosecutorial misconduct in death penalty
cases is a major problem in Alabama.
Inappropriate actions or statements made dur-
ing the trial by prosecutors can result in wrong-
ful conviction, and, if detected, require a new
trial or re-sentencing. Failure to disclose excul-
patory evidence can result in the wrong person
being convicted. Reversals by the Alabama
appellate courts use up valuable resources from
the state and the judicial system.

The Center for Public Integrity examined crim-
inal cases in Alabama starting in 1970. They
found that between 1970 and 2003 there were
325 allegations of misconduct. Of these, 69
decisions were reversed or remanded.63 Of the
cases of prosecutorial misconduct 28 involved
discrimination in jury selection, 27 involved
unethical acts during trial, nine involved with-
holding evidence from the defense, three
involved a prosecutor violating ethical rules by
testifying in the case, one involved the denial of
a speedy trial and one involved the use of per-
jured testimony.64
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Some Quick Facts
About Alabama's Death Penalty

1. In Batson v. Kentucky,60 the U. S. Supreme Court ruled that the Equal
Protection clause forbids a state from using peremptory strikes to
remove jurors from the jury pool solely on the basis of race, yet it is a
practice that unfortunately persists.61 Batson violations have been identi-
fied in 14 cases since 1986; in one of these cases, the defendant was
subsequently exonerated.

2. Alabama still allows individuals to be given sentences of death for
crimes in which they themselves did not "pull the trigger." Six cases dur-
ing the modern era have involved defendants sentenced to death when
they were not actually the person who committed the murder.

3. Judges have the legal authority to override the jury's recommendation
in capital cases. Judges have exercised override authority in at least 57
death cases during the modern era.62 Although judges have the authority
to override a jury recommendation either way — that is to give a life sen-
tence instead of a recommended death sentence or to give a death sen-
tence instead of a recommended life sentence — only two of the overrides
were from death recommendations to life sentences. Interestingly, both of
those cases involved African American defendants. Fifty-four death row
inmates were given sentences of death by the sentencing judges — over-
ruling the life sentences recommended by the juries. Twenty-five cases
involved white defendants, 28 involved African American defendants and in
one the race was unknown. This means that 25 percent of inmates who
were sentenced to death during the modern era were given this sentence
over the recommendation of the jury. Thirty-four separate judges took
advantage of their judicial override authority to change a sentence of life
in prison to death. However, 40 percent of those decisions came from the
courts of four judges — H. Randall Thomas, Braxton Kittrell, Philip
Segrest and Ferrill McRae. Judicial overrides are most common in Mobile
and Montgomery counties.



Nineteen of the 69 reversals were in death
penalty cases. Two of those 19 cases were
reversed two times because of prosecutorial
misconduct — Timothy Powell and Phillip
Tomlin.

Prosecutorial misconduct tends to go hand in
hand with ineffective assistance of counsel. A
prosecutor is much more likely to break rules if
he or she is not facing a zealous advocate on
the other side. Prosecutorial misconduct adds
to the costs of the system when cases are
reversed.

The following cases illustrate examples of
prosecutorial misconduct.

Albert Lee Jefferson was convicted and sen-
tenced to death. On appeal, defense counsel
learned that the prosecution had withheld evi-
dence that contradicted the state's witnesses
who had claimed to have seen Jefferson at the
crime scene. Had the defense had access to this
evidence at trial, it could have used it to
impeach the eyewitnesses' testimony.65 Mr.
Jefferson is now serving a sentence of life with-
out parole.

In the case of Timothy Powell, Prosecutor
Ellen Brooks used 13 out of 16 available
strikes to eliminate jurors, all of whom were
African American. The all-white jury found
Powell guilty and sentenced him to death.
When asked her reasons for dismissing the
jurors, Brooks stated that the jurors she
removed had been too young or had traffic
violations on their records.66 Later it was dis-
covered that seven of the 12 white jurors
selected to serve on the case had equally seri-
ous traffic violations and many were younger
than the African American jurors who had
been removed. After these discoveries, Powell
was awarded a new trial. At this second trial,
he was again convicted and sentenced to
death, but the sentence was once more over-

turned for prosecutorial misconduct; this time
for improper comments made during closing
argument. Three other cases Brooks prosecut-
ed were overturned because the misconduct
was so severe that the reviewing courts
declared that it had deprived the defendants of
a fair trial.67

In another case involving Brooks, the appellate
court reversed James Lewis Martin's capital
murder conviction because "the verdict here
was so tainted by the prosecutorial nondisclo-
sure of material evidence that it is not worthy
of confidence."68

The Harmful Error report found an extensive
history of misconduct on the part of prosecutor
Chris Galanos from Mobile County. The report
stated:

Chris Galanos, who served as the jurisdic-
tion's district attorney from 1979 to 1994,
was responsible for at least 10 reversed
convictions. In one case, judges ruled that
Galanos withheld evidence from the
defense; in another, a dissenting judge
ruled that Galanos did not disclose evi-
dence to opposing counsel. In three, he
tried to serve as both prosecutor and state's
witness. Galanos, 56, served as a circuit
judge for the same district until he retired
from the bench in 1999; he is now in pri-
vate practice. He did not respond to
requests for an interview.

Galanos' repeated attempts to serve as both
the prosecutor and the state's witness
prompted appellate judges to reverse three
defendants' convictions.

During David Lee Waldrop's trial for a
1977 double capital murder, Galanos
served as both the prosecutor and the state's
chief witness. An appeals court reversed
Waldrop's conviction in October 1982.
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In 1982, Galanos prosecuted Bobby
Tarver for capital murder. Again, Galanos
attempted to win the conviction by serv-
ing as "the sole prosecutor that gave the
opening and closing arguments, called all
of the State's witnesses, and called him-
self as a witness to testify on behalf of
the State." The appellate court reversed
Tarver's conviction in June 1986.

In 1988, the appeals court reversed
Robert Gilchrist's murder conviction due
to the same conduct. "The district attor-
ney for the 13th Judicial Circuit,
Honorable Chris Galanos, performed all
the functions of trial counsel, then testi-
fied as a witness, then resumed his role as
counsel examining the witnesses and
made the closing argument before the
jury."69

Phillip Tomlin's case exemplifies how
pervasive prosecutorial misconduct can
be. His convictions were reversed three
times. At his first and second trial
Houston County prosecutor Donald
Valeska improperly remarked about the
defendant's failure to take the stand as
well as making other inappropriate com-
ments.70 The death sentence imposed
after Tomlin's third trial was reversed due
to a juror's failure to disclose a criminal
conviction with which Valeska should
have been familiar. After each conviction,
the jury recommended a sentence of life
without parole; three times the judge
overruled the jury's decision and sen-
tenced Tomlin to death. Ultimately, the
Alabama Supreme Court intervened and
ordered the trial court to impose a life
sentence.71 Valeska represented the state
in each of Philip Tomlin's four trials. In
each trial, his acts as prosecutor directly
caused retrial and reversals, yet he never
faced any consequences.

VI. Judicial Overrides and Death
Sentencing

Alabama is one of only three states where the
trial judge has the legal authority to disregard
a jury's recommended sentence and impose a
different one. The other two states are
Delaware and Indiana; however, judges use
the power much less frequently in those states
and have basically stopped using it since the
Supreme Court's Ring decision.72

Although a judge technically can override a
jury decision either direction — change a life
sentence to a death sentence or vice versa —
in practice, overrides almost always involve
judges imposing death sentences after the
jury recommended life. We only identified
two cases in which the judge changed a death
sentence to a life sentence. Because Alabama
judges are elected, they are likely to feel pres-
sure from their voting public to impose the
death penalty to show they are "tough on
crime."73

During the modern era, judges have overrid-
den 57 cases from life to death. Twenty-one
of those cases involved white defendants
and 23 had black defendants. At least six-
teen percent of the prisoners on Alabama's
death row are there as a result of judicial
override.74

Although the trial court is legally required to
make written findings concerning the evi-
dence it relied upon in determining the aggra-
vating and mitigating circumstances (particu-
larly non-statutory mitigating circumstances)
and must state reasons for not following the
jury's life recommendation, trial judges have
significant leeway in deciding to override
jury decisions. It is extremely unusual for an
appellate court to reverse a trial judge's over-
ride decision.

17

An ACLU  Rep ort



In 1995, the U. S. Supreme Court ruled that
Alabama's judicial override system was consti-
tutional in Harris v. Alabama.75 We share the
view of Justice Stevens who observed in dis-
sent: "The absence of any rudder on a judge's
free-floating power to negate the community's
will renders Alabama's capital sentencing
scheme fundamentally unfair."76

One judge who has gained notoriety because of
his frequent use of the override power is Judge
Ferrill McRae from Mobile County. Judge
McRae issued his first death sentence in 1981
and has sent many more defendants to the
death chamber since then. In six cases, more
than any other judge in the state, he's employed
his override discretion - six times that he has
'enhanced' a jury's call for life without parole
into a death sentence instead.77 Five of the six
men that he has sentenced to die were African
American, and he has never substituted a life
sentence for a jury verdict of death.

One of those men was Cornelius Singleton, the
possibly innocent mentally retarded African
American man whose case was discussed in
Part III, section B. 

VII. Mentally Retarded Defendants
and the Death Penalty

In the 2002 case of Atkins v. Virginia,78 the
U.S. Supreme Court declared it a violation of
the Eighth Amendment to execute mentally
retarded offenders.79 The Court held that
because of their disabilities in areas of rea-
soning, judgment and control of their impuls-
es, mentally retarded people did not act with
the level of moral culpability that character-
izes the most serious adult criminal conduct.
The Court also concluded that their impair-
ments could jeopardize the reliability and fair-
ness of the capital proceedings. Prior to
Atkins, the State of Alabama executed at least

four people who were mentally retarded:
Horace Dunkin, Cornelius Singleton, Willie
Clisby and Varnell Weeks.80

However, the Court's opinion did not define
what constituted mental retardation, nor did it
outline the procedure to be used to determine if
a prisoner was mentally retarded. As previous-
ly mentioned, the Alabama Legislature has yet
to pass a law to come into compliance with the
Atkins decision. As a result, there are no proce-
dural protections in place to ensure that men-
tally retarded people are not sentenced to death
or executed. Furthermore, because not every
death row prisoner in Alabama is represented
by counsel, there is a risk that a mentally
retarded person who was sentenced to death
before the Atkins decision could be executed
without any court ever ruling on whether the
execution was unconstitutional.The problem
remains how to make sure that the nearly 200
prisoners on Alabama's death row can raise this
issue, if it is relevant in their case.

The Alabama Court of Appeals in Morrow v.
State81 concluded that, until the Alabama
Legislature acts to clarify these issues, the
courts should use Rule 32 to determine whether
a capital defendant is mentally retarded.

However, the Alabama Court of Appeals
expressed its desire that the Legislature enact
procedures for determining mental retardation
before the trial begins, to save the state and
defense the time and expense of pursuing a
death penalty case if the person is ineligible to
be executed.

The procedures vary from state to state in
the burden of proof, in the specificity of the
procedures, and in whether the determina-
tion is made by a court or a jury, but many
of the states with such procedures recog-
nize that the issue of mental retardation
should be raised as soon as practicable. . . .
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[W]here the court makes a pre-trial deter-
mination of whether the defendant is men-
tally retarded [it] thereby spares both the
State and the defendant the onerous burden
of a futile bifurcated capital sentencing
procedure.82

We know that some of the people on death
row are mentally retarded because Alabama
courts have granted them relief in the wake of
the Atkins decision. For example, in Borden v.
State,83 the Alabama Court of Criminal
Appeals affirmed re-sentencing Mr. Borden to
life in prison without parole because of his
mental retardation. However, this was a clear-
cut case of mental retardation in which the
defendant had a full-scale IQ of only 53 and
significant impairment and deficits in adap-
tive behavior.84

The concern is that other defendants who do
not have as clear-cut case may have difficulty
proving their claims because of the lack of pro-
cedures in place and the lack of legal assistance
to pursue them.

The most prudent course of action would be for
the Legislature to pass legislation establishing
procedures and defining retardation to ensure
that no mentally retarded defendant is sen-
tenced to death or executed and to ensure that
defendants on death row have access to post-
conviction legal assistance so that someone can
help them raise these claims.

VII. Mental Illness and the Death
Penalty

While precise statistics are not available, it is
estimated that five to 10 percent of people on
death row nationwide have a serious mental ill-
ness.85 There are several ways that mental ill-
ness can affect capital proceedings. A person
could be mentally ill at the time they commit-
ted the crime, which might have contributed to

the crime. Or after they committed the crime,
they may have become incompetent to stand
trial or after they have been convicted, they
may develop a mental illness that makes them
incompetent to be executed.

The Supreme Court has held that it is unconsti-
tutional to execute insane people.86 However, it
is extremely difficult to prove insanity, and
despite the Ford decision, mentally ill people are
often convicted and sentenced to death, and even
executed. Sometimes this happens without the
jury ever knowing about the person's illness.

David Hocker was convicted and sentenced
to death for the 1998 stabbing death and rob-
bery of his boss, Jerry W. Robinson, 47, at his
structural steel detailing company. His trial
lasted one day and his lawyer didn't call any
witnesses.87 As a result, jurors never learned
that Hocker had exhibited severe signs of
mental illness, had a history of drug abuse,
and was physically and mentally abused by
his father while growing up. When Hocker
was eight years old, his father committed sui-
cide. Hocker later became suicidal himself,
stating that he looked forward to dying. He
volunteered to be executed. Hocker's sister,
Kim Osborn, stated that Hocker had adopted
a form of Christianity that led him to believe
he would be a leader in the afterlife. As fur-
ther evidence of his illness, Osborn stated
that her brother had castrated himself while
on death row.88

The case received a mandatory review by the
Court of Criminal Appeals, but Hocker chose
not to pursue further appeals, so there was
never any determination as to whether or not he
was mentally ill and, therefore, should not have
been executed, nor was there ever any investi-
gation as to whether he received adequate legal
representation, or whether prosecutorial mis-
conduct took place. Hocker did not ask
Governor Bob Riley for clemency.
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Varnall Weeks was sentenced to death for the
October 1, 1981, killing of college student
Mark Anthony Batts. His inexperienced, court-
appointed attorney did not call any witnesses,
nor raise the issue of his client's sanity.89 A
1998 Amnesty International report detailed
important aspects of Weeks' case: "Varnall
Weeks was diagnosed as being severely men-
tally ill and suffering from pervasive and
bizarre religious delusions. An Alabama state
judge acknowledged that Varnall Weeks suf-
fered from paranoid schizophrenia. The ruling
agreed that he was 'insane' according to 'the
dictionary generic definition of insanity' and
what 'the average person on the street would
regard to be insane,' but decided that his elec-
trocution could proceed because he could
answer a few questions, proving that he was
legally 'competent.'90 Varnall Weeks was exe-
cuted in May 1995. 

The New York Times reported that "Varnall
Weeks, a convicted killer described by psychi-
atric experts as a paranoid schizophrenic who
believed he would come back to life as a giant
flying tortoise that would rule the world, was
put to death . . . in Alabama's electric chair."91

As the Times editorialized a few days before
the execution, "if Alabama is allowed to take
this sorry life, it will . . . expose just how bar-
baric and bloodthirsty this nation has become
in its attempt to see justice done."92

Pernell Ford was convicted and sentenced to
death for the murders of two women during a
1983 burglary.93 Questions about Ford's sanity
were first raised during his trial. While acting
as his own defense attorney, he wrapped him-
self in a sheet during his penalty phase and
demanded his victims be brought into the
courtroom so God could resurrect them. Ford
initially was set for execution in July 1999, but
a federal appeals court delayed his death after
his former attorney questioned his mental state.
At a court hearing, Ford testified he could leave

death row through "translation," and had visit-
ed heaven and other spots worldwide while in
prison. He said he had millions of dollars in a
Swiss bank account, which would support his
children and his 400,000 wives after he was
executed and became a part of the Holy
Trinity.94 The court ruled in November, 2000
that Ford was competent to fire attorney
LaJuana Davis and to drop his appeals.
Governor Don Siegelman rejected a clemency
request filed by Davis, who cited Ford's histo-
ry of mental problems. Ford was executed on
June 1, 2000.

IX. Juveniles and the Death Penalty

On March 1, 2005, the U.S. Supreme Court
ruled the juvenile death penalty unconstitution-
al in Roper v. Simmons,95 concluding that the
execution of offenders who committed crimes
before the age of 18 constitutes cruel and
unusual punishment in violation of the Eighth
Amendment. In the majority opinion, Justice
Anthony Kennedy wrote: "The age of 18 is the
point where society draws the line for many
purposes between childhood and adulthood. It
is, we conclude, the age at which the line for
death eligibility ought to rest."96 He also allud-
ed to growing international concerns regarding
the execution of juveniles, writing: "It is prop-
er that we acknowledge the overwhelming
weight of international opinion against the
juvenile death penalty, resting in large part on
the understanding that the instability and emo-
tional imbalance of young people may often be
a factor in the crime."97

Prior to the Court's ruling, Alabama had the
highest per capita rate of condemned juveniles
in the United States and the country's second-
highest number of juveniles on its death row,
behind Texas.98 Juveniles who had committed
crimes as young as 16 could be sentenced to
death. Fourteen Alabama death row inmates,
all males, were affected by the decision and
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should be resentenced, probably to
life without the possibility of
parole. However, as of September
1, 2005, some of those prisoners
were still on death row.99

X. Race and the Death
Penalty

Twenty-six out of the 32 people (81
percent) who have been executed in
Alabama during the modern era
were convicted of killing white
people. Although only 6 percent of
all murders in Alabama involve
black defendants and white victims,
over 60 percent of black death row
prisoners have been sentenced for
killing someone white. Each year in
Alabama, nearly 65 percent of all
murders involve black victims.
However, 80 percent of the prison-
ers currently awaiting execution in
the state were convicted of crimes
in which the victims were white.100

Furthermore, most of the people
holding positions of power with
decision-making authority in the
criminal justice system in Alabama
are white. none of Alabama's 22
appellate court judges are African
American.101 According to Amnesty
International's 2003 report, "Death
by Discrimination," only four per-
cent of the criminal court judges are
African American and none of
Alabama's 40 District Attorneys are
African American.102 According to
prominent death penalty attorney
Bryan Stevenson, there are 128
judges in Alabama who preside over
capital cases, and less than five per-
cent of them are African
American.103 As a result, an observer
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Cases Where Race
Played an Improper Role

1. In the case of Timothy Powell, prosecutor Ellen
Brooks used 13 of 16 strikes to eliminate jurors. All
13 were African American. The all-white jury found
Powell guilty and sentenced him to death. When
asked her reasons for dismissing the jurors, Brooks
related that the jurors she removed had been too
young or had traffic violations on their records.108

Later it was discovered that seven of the 12 white
jurors selected to serve on the case had equally
serious traffic violations and many were younger
than the African American jurors who had been
removed.109 Powell's conviction and death sentence
following the trial were reversed.

2. Levi Pace was charged by indictment in a county
where 11 percent of the population was African
American, but in 29 years not a single African
American had served as jury foreperson. Also, the
prosecutor struck a high percentage of African
Americans from the jury pool. Pace was convicted
and sentenced to death by a predominantly white
jury.110 His conviction was later reversed on appeal
and he is currently serving a life sentence.111

3. Gregory Acres was convicted and sentenced to death
after the prosecutor used 11 of his 12 preemptory chal-
lenges against African American jurors. When asked
by defense counsel to state on the record his reasons
for striking the jurors he replied, "I strike the jury on
my individual personal belief as to the inclination to
convict or aquit...they were not exercised along racial
lines. The court of appeals did not find this explanation
persuasive and reversed Acres' conviction.112

4. Vernon Madison was convicted by an all white jury
after the prosecutor used preemptory challenges to
remove all seven prospective African American jurors
from the venire. The appellate court reversed his con-
viction finding that the reasons used by the prosecutor,
which were found legitimate by the trial judge, were
not so. One of the reasons used to strike two of the
jurors was that their "demeanor was inappropriate."113



at a capital trial in Alabama is likely to see an
African American defendant, a white judge, a
white prosecutor, a white defense lawyer and a
nearly all-white jury.104

A. Batson violations

Prosecutors in capital cases sometimes exclude
potential jurors to prevent participation of
minorities on juries. This practice is especially
noticeable when defendants are African
American and victims are white.105 It has histori-
cally been difficult for a defendant to challenge a
prosecutor's decision to exclude African
American jurors during the selection process
because the prosecutor only has to articulate a
reasonable, non-race-based argument for the dis-
missal. For example, a prosecutor in Alabama
gave as his reason for striking several potential
African American jurors the fact that they were
affiliated with Alabama State University — a
predominantly African American institution.
This was considered a race-neutral reason by the
reviewing court.106 However, a June 2005 U.S.
Supreme Court case reversed a death sentence on
the grounds that the prosecutor who had claimed
to have a race-neutral reason for excluding jurors
was really acting on pretext.107 Hopefully this
case will help assure that jury composition is
diverse. See section V above for additional exam-
ples of cases involving Batson violations.

B. Triggerman issues

Alabama is one of the few states that allow the
death penalty to be given to a defendant who
did not actually "pull the trigger" in the alleged
murder.114 During the modern era, six persons
who were not the triggerman received the death
penalty in Alabama. Five of the six defendants
were African American; of the eight victims,
seven were white. In the one anomalous case,
white supremacist Henry Hays was executed
for the death of Michael Donald, an African
American man.115

Three of these people have already been exe-
cuted, while three remain on death row. In two
of the six cases, the jury recommended life
without parole, but the judge overrode that rec-
ommendation.

XI. Conclusions and Recommendations

The people of Alabama want a criminal justice
system that is fair and effective. We remain
skeptical that the unfairness that has plagued
the death penalty in Alabama and other death
penalty states for so long can ever be com-
pletely eliminated. But as long as the death
penalty remains public policy, basic decency
requires all citizens of good will to try.

We urge the Alabama Legislature, the courts
and the Governor to consider the following
recommendations:

1. Impose a moratorium — a temporary
freeze — on all executions in Alabama, at
least until the recommendations of this
report are in effect. During the moratorium,
the State should undertake an exhaustive
study of the death penalty in Alabama. It
should be conducted by an independent
commission appointed by the Legislature,
with members from the legislative, execu-
tive and judicial branches, in addition to
criminal justice experts. Defense attorneys,
prosecutors, members of non-governmental
organizations, and family members of mur-
der victims and of people on death row
should also take part in this study.

2. Establish a statewide public defender sys-
tem insuring that all defendants are repre-
sented by qualified attorneys at trial, appeal
and post-conviction proceedings. 

3. Improve the quality of capital representa-
tion. Whether or not the Legislature decides
to create a public defender system, imme-
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diate steps should be
taken to improve the
quality of represen-
tation including
requiring all attor-
neys to take part in
ongoing training
and have relevant
experience in capital
cases.

4. Institute meaningful checks on prosecutor-
ial power, including "open-file" discovery
to the defense in death penalty cases to
lessen the likelihood of innocent people
being convicted. Prosecutors' offices
should develop effective systems for gath-
ering all relevant information from law
enforcement and investigative agencies.
Prosecutors should establish internal guide-
lines on seeking the death penalty in cases
that are built exclusively on evidence sub-
ject to human error such as: eyewitness
identification by strangers and informant
testimony. Prosecutors who violate the law
should be sanctioned.

5. The Alabama Court System should begin
keeping statistics on every potential capital
case in Alabama, including information
about such factors as the race of the defen-
dant, race of the victim, county where the
case was brought, racial composition of the
jury, and the names of prosecutors and
defense attorneys. Having this information
easily accessible will enable authorities to
review whether death penalty prosecutions
are taking place in a fair and non-discrimi-
natory manner.

6. Establish a process for reviewing claims
of mental retardation by death row

inmates whose execution dates are
approaching. The Legislature should
revisit the mental retardation issue next
session and pass legislation defining
mental retardation and establishing pro-
cedures for defendants to raise the issue
pre-trial. 

7. Establish post-conviction DNA testing
procedures, including protocols to ensure
that evidence is preserved until the per-
son is executed.

8. Abolish judicial override in capital cases.

9. Strictly enforce the rule prohibiting the
discriminatory use of peremptory chal-
lenges in striking jurors.

10. The judiciary and the Attorney General
should expand recruitment, retention and
promotion of minority personnel to create a
more diverse group of judges and prosecu-
tors. Judges should make efforts to appoint
people of color to represent indigent defen-
dants in court-appointed cases.

11. Institute meaningful proportionality
review to ensure that death sentences are
meted out in a fair, rational and non-dis-
criminatory fashion.
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Impose a moratorium — a temporary freeze —

on all executions in Alabama, at least until the

recommendations of this report are in effect.

During the moratorium, the State should

undertake an exhaustive study of the death

penalty in Alabama.
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