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sumably in the Dakotas) and that those territories be allowed
to enter the union on equal footing once they met the require-
ments for statehood.”’® In this way, tribes would pass from ter-
ritorial to state jurisdiction for both criminal and civil matters.

The legislative history demonstrates that many congress-
men believed that the reduction of the tribal land base and as-
similation of tribal members rendered legislation of tribes a
short-term concern. As one representative put it:

We are upholding these rotten [tribal] governments there
under the pretense of civilizing the Indians. We justify our
conduct by clinging to treaties that have served their pur-
pose, and were never intended as anything but temporary
expedients. . . . We knew by past history that in the march
of civilization these Indian governments must give way.”’

While Congress’s reasons for choosing federal as opposed
to territorial or state jurisdiction were unclear, its conviction
that Indian tribes would eventually cease to exist as sovereign
nations is unmistakable and was widely held at the time. This,
too, is consistent with the Crow Dog decision that originally
upheld tribal jurisdiction from federal intrusion:

[Indians] were nevertheless to be subject to the laws of the
United States . . . as a dependent community who were in a
state of pupilage, advancing from the condition of a savage
tribe to that of a people who, through the discipline of labor
and by education, it was hoped might become a self-
supporting and self-governed society.”8

The language of the MCA and its legislative history dem-
onstrate that the 1885 Congress did not anticipate that it
would be establishing the federal criminal justice scheme that
Native Americans would endure well into the twenty-first cen-
tury. The assimilation and allotment policies offered the hope
that the federal government would be able to get out from un-
der treaty obligations within, at most, a couple of decades. Se-

76. Id. at 863.

77. 1Id. at 895 (statement of Rep. Rogers). In contrast to this view, Represent-
ative Keifer was the rare Congressional voice that highlighted the continuing in-
justice done to the Indians: “There is no time here, it seems, for anybody to say a
word in behalf of these tribes of people who have no voice in the Congress of the
United States and yet are being continually legislated about and to their great
injury.” Id. (statement of Rep. Keifer).

78. Ex parte Kan-gi-Shun-ca (Crow Dog), 109 U.S. 556, 568-69 (1883).
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condly, Congress’s protection of the Five Civilized Tribes’ juris-
diction demonstrated that policymakers distinguished between
tribes that were ready to accept jurisdictional responsibility
and those that were not. Using the language of the time, it ap-
pears Congress seemed willing to hand jurisdiction over to tri-
bes who had proven some measure of “civilization.” At most,
the underlying assumption of Senator Dawes and his legisla-
tive allies was that the federal government would simply trans-
fer its criminal justice responsibilities quickly to newly created
states, counties, and municipalities as the General Allotment
Act converted Indian trust lands out of federal jurisdiction and
into private property.

C. Constitutional Contortions and the Dubious Roots of
Plenary Power

The MCA’s test case, United States v. Kagama,” is most
famous for announcing Congress’s plenary power over tribal
sovereignty.80 The main constitutional question in Kagama
was whether the MCA could extend federal jurisdiction to In-
dians on reservations in states and, in so doing, restrict states’
rights to self-government.8! The Court easily answered this
question, not by reference to the Constitution, but the status
quo: “Congress has done this, and can do it, with regard to all
offences relating to matters to which the Federal authority ex-
tends.”82

In Crow Dog, the Supreme Court had balked at the idea of
such an unprecedented federal intrusion on tribal sovereignty.
But, as passage of the MCA illustrates, Congress practiced no
such restraint.83 The Kagama Court was then forced to find a
valid constitutional reason—or indeed, any basis—to uphold
the MCA, ultimately rejecting the Indian Commerce Clause of
Article T of the Constitution.®* Rather than grounding this ex-

79. 118 U.S. 375 (1886).

80. See generally VINE DELORIA, JR. & DAVID E. WILKINS, TRIBES, TREATIES,
AND CONSTITUTIONAL TRIBULATIONS 76—79 (1999).

81. Kagama, 118 U.S. at 383.

82. Id.

83. See, e.g., supra notes 64, 66.

84. U.S. CONST. art. I, § 8, cl. 3 (giving Congress the power “[tlo regulate
Commerce with foreign Nations . . . and with the Indian Tribes”); see generally
WILKINSON, supra note 17, at 12 n.27. In rejecting the Indian Commerce Clause,
the Court frankly observed:

[W]e think it would be a very strained construction of [the Indian com-
merce| clause, that a system of criminal laws for Indians living peacea-
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pansion of federal authority over Indian affairs on the Consti-
tution, the Court substituted the status quo for legal analysis:

The power of the General Government over these remnants
of a race once powerful, now weak and diminished in num-
bers, is necessary to their protection, as well as to the safety
of those among whom they dwell. It must exist in that gov-
ernment, because it never has existed anywhere else, be-
cause the theatre of its exercise is within the geographical
limits of the United States, because it has never been de-
niedésand because it alone can enforce its laws on all the tri-
bes.

This was an entirely new concept in American law: Con-
gress’s so-called “plenary power” over Indian affairs, which was
essentially an unrestricted license to assimilate Native Ameri-
cans and legally take away their lands despite the solemn as-
surances otherwise in treaties and earlier court decisions.30
This remains a dubious legal proposition for a country whose
government was based on constitutionally limited powers.
Congress’s plenary power over Indian affairs was tethered not
to the Constitution, but to an amorphous federal trust respon-
sibility that was supposed to act as a shield to protect tribes
and their members.87 Not surprisingly, that shield was soon
transformed, in Frank Pommersheim’s words, into “a destruc-
tive sword with which to carve up and dispose of the tribal land
estate.” 88

bly in their reservations . . . was authorized by the grant of power to re-
gulate commerce with the Indian tribes. . . . [Or] to see, in either of these
clauses of the constitution and its amendments, any delegation of power
to enact a code of criminal law for the punishment of the worst class of
crimes known to civilized life when committed by Indians . . . .

Kagama, 118 U.S. at 378-79.

85. Kagama, 118 U.S. at 384-85.

86. See generally WILKINSON, supra note 17, at 78 (explaining that Kagama
and Lone Wolf v. Hitchcock, 187 U.S. 553 (1903), “expostulated on the untram-
meled, ‘plenary’ nature of federal constitutional power over Indian affairs.”).

87. POMMERSHEIM, supra note 29, at 138-39.

88. Id. (analyzing Lone Wolf, 187 U.S. at 567). For an enlightening discussion
of Lone Wolf and the unconstitutional roots of the plenary power doctrine, see
WALTER R. ECHO-HAWEK, IN THE COURTS OF THE CONQUEROR: THE 10 WORST
INDIAN LAW CASES EVER DECIDED 161-86 (2010). The doctrine, Echo-Hawk ob-
serves,

was seemingly plucked out of thin air by the Supreme Court against the
backdrop of federal guardianship of a dependent, supposedly inferior
race of people—a dubious basis upon which to sanction the rule of Native
people by unlimited power, a despotic power aimed at no other Ameri-
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Kagama also marks a crucial shift in the federal govern-
ment’s role in Indian country. In reasoning that the murder of
one Indian by another on a reservation was entirely outside the
purview of their state of residence, the Court explained that
such a crime had no effect on the “operation of State laws upon
white people found there.”®® The tension that had grown be-
tween states and tribes by this time was working in the back-
ground of the decision: “Because of the local ill feeling, the
people of the States where they are found are often their dead-
liest enemies.”?0

Hence, the Kagama Court declared that the Indians “owe
no allegiance to the States, and receive from them no protec-
tion.”?! Perhaps this was true: settlers interested in farmable
land and extractable minerals were certainly no friends of the
Indians, and territories seeking statehood needed the Indians
out and the settlers in.92 However, by declaring Indians entire-
ly under the protection of the federal government, Kagama had
also released states from legal responsibility to Indians, and es-
tablished the precedent of exclusive (albeit begrudging) federal
jurisdiction over Indians that continues today.”3

cans in U.S. history.
Id. at 163. Echo-Hawk's analysis reveals that Lone Wolf, like Kagama, has no ba-
sis in the Constitution:
Writing for the unanimous Court, Justice Edward Douglas-White ex-
plained that Congress possesses paramount power over Indian tribes
and their property because it is their guardian. Strangely, this plenary
power is not found in the Constitution, but was implied by the Court
from the trusteeship doctrine. The Court declared that Congress’s ple-
nary political power over Indians is absolute—that is, beyond the rule of
law—Dbecause it is not subject to judicial review, and it includes the raw
power to abrogate treaties. The sole check on that unlimited power was
a bare presumption that Congress will exercise it in “perfect good faith.”
Id. (quoting Lone Wolf, 187 U.S. at 568).

89. Kagama, 118 U.S. at 383.

90. Id. at 384.

91. Id.

92. See, e.g., HELEN JACKSON, A CENTURY OF DISHONOR: A SKETCH OF THE
UNITED STATES GOVERNMENT'S DEALINGS WITH SOME OF THE INDIAN TRIBES
343-58 (Little, Brown, & Co. 1903) (describing the Sand Creek Massacre and re-
printing a letter to the editor of the New York Tribune by William Byers stating
that “Sand Creek saved Colorado”).

93. It has even been expansively suggested that Kagama marks the moment
at which, in regard to Indian tribes, federal power triumphed over states rights:

Thus, the most important jurisdictional result of Crow Dog . . . was im-
plicitly incorporated into Kagama to give the tribes protection against
the states. This interpretation, coupled with the plenary power doctrine,
greatly strengthened federal jurisdiction over the Indian tribes. This
was the first time since Worcester that the Court had acknowledged that
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D. Federalization of Criminal Justice in Indian Country
Takes Shape

In the wake of the MCA and Kagama, the federal govern-
ment’s presence in Indian country subverted and eventually
supplanted tribal laws and institutions dealing with what had
traditionally been considered community or family matters.
The end of the Indian treaty-making® during this era coin-
cided with the federal takeover of law and order on Indian res-
ervations in the years immediately prior to and following Ka-
gama. Treaties with the federal government had often
recognized tribes’ inherent ability to resolve local disputes and
address infractions of traditional law and custom, but in a con-
stitutionally suspect move, Congress in 1871—legislating on
yet another appropriations rider—abolished the President’s
power to make treaties with Indian nations.?> Commissioner of
Indian Affairs Ely Parker had suggested a primary rationale
behind ending the treaty-making power in 1869: “|B]ecause
treaties have been made with them, . . . they have been falsely
impressed with the notion of national independence. It is time
that this idea should be dispelled and the government cease the
cruel farce of thus dealing with its helpless and ignorant
wards.”?® The end of Indian treaty-making, which presidents
beginning with George Washington had always understood to

there was a serious conflict between the tribes and the states that re-
quired federal intervention.
SIDNEY L. HARRING, CROW DOG'S CASE: AMERICAN INDIAN SOVEREIGNTY, TRIBAL
LAW, AND UNITED STATES LAW IN THE NINETEENTH CENTURY 149 (1994).

94. U.S. ConsT. art. II, § 2, cl. 2 (“[The President] . . . shall have Power, by
and with the Advice and Consent of the Senate, to make Treaties, provided two
thirds of the Senators present concur”).

95. See Kagama, 118 U.S. at 382 (quoting Act of Mar. 3, 1871, ch. 120, § 1, 16
Stat. 544, 566 (codified as amended at 25 U.S.C. § 71 (2006)), where Congress
ended the President’s treaty-making power: “No Indian nation or tribe, within the
territory of the United States shall be acknowledged or recognized as an indepen-
dent nation, tribe, or power, with whom the United States may contract by treaty
...7). Before Congress ended Indian treaty-making, more than 380 treaties were
negotiated with tribes. CHARLES WILKINSON, INDIAN TRIBES AS SOVEREIGN
GOVERNMENTS 91 (2d ed. 2004). In his concurrence in United States v. Lara, Jus-
tice Clarence Thomas argues that the treaty-making power is an executive rather
than legislative function located in Article II, Section 2, Clause 2, which enume-
rates the president’s powers and could not be unconstitutionally delegated to
Congress by statute in 1871. 541 U.S. 193, 225-26 (2004) (Thomas, J., concur-
ring).

96. D1v. OF LAW ENFORCEMENT SERVS., BUREAU OF INDIAN AFFAIRS, INDIAN
LAW ENFORCEMENT HISTORY 2 (1975) (quoting Ely S. Parker, Comm’r of Indian
Affairs in ANNUAL REPORT OF THE COMMISSIONER OF INDIAN AFFAIRS 6 (1869)).
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be required by the Constitution,®” helped set the stage for the
Court’s announcement in Kagama that Congress could exercise
constitutionally unfettered power over Indian affairs because it
was already doing s0.%%

The federal government’s foray into Indian country crimi-
nal justice expanded rapidly as the military occupation of many
tribal lands began to recede. KEileen Luna-Firebaugh has found
that “[b]y 1880, two-thirds of the reservations in the United
States had Indian police forces under the auspices of the feder-
al government.”®® A decade later, federally supported Indian
police were established on nearly every reservation, reporting
directly to the Indian agents who controlled them 100

Meanwhile, the federal Office of Indian Affairs, which
would later become the BIA, 10!l gained expansive new power
over Native Americans living on reservations when the Courts
of Indian Offenses were created in 1883.192 These courts were
established administratively in response to Secretary of the In-
terior Henry Teller’s belief that “[c]ivilization and savagery
cannot dwell together.”103 In calling for the establishment of
the Courts of Indian Offenses, Secretary Teller explained that

97. Washington, who had presided over the Constitutional Convention in
1787, set the precedent by insisting that the 1784 Fort Harmer Treaty with the
Six Nations be formally ratified in the same manner as treaties with European
nations. WILKINSON, supra note 95, at 93.

98. 118 U.S. at 384-85.

99. EKileen Luna-Firebaugh, More than Just a Red Light in Your Rearview
Mirror, in CRIMINAL JUSTICE IN NATIVE AMERICA, supra note 16, at 134, 136.
There were 900 federally authorized Indian police on reservations that year. Id.
at 138. Individual Indian agents had begun to establish Indian police forces as
early as 1869. See, e.g., DIV. OF LAW ENFORCEMENT SERVS., BUREAU OF INDIAN
AFFAIRS, supra note 96, at 2 (quoting ANNUAL REPORT OF THE COMMISSIONER OF
INDIAN AFFAIRS 356 (1869) (describing the first Indian police force, established by
Agent Thomas Lightfoot of the lowa and Sac and Fox of Nebraska agency in
1869)). However, Congressional appropriations directed to Indian police were not
approved for another decade. Id. at 6—7 (describing the San Carlos Apache police
forces that helped to peaceably arrest Geronimo).

100. Luna-Firebaugh, supra note 99, at 137.

101. The department was not officially renamed the Bureau of Indian Affairs
until 1947. FRANCIS PAUL PRUCHA, THE GREAT FATHER: THE UNITED STATES
GOVERNMENT AND THE AMERICAN INDIANS 1227—29 (1984).

102.  See HARRING, supra note 93, at 175 (discussing the “near-absolute admin-
istrative powers’ of the BIA’s Indian Police and Courts of Indian Offenses: “These
were ‘police’ and ‘courts’ in name only. They could claim no legal status under ei-
ther U.S. or tribal law. Rather, they were designed to perform important social
control functions to force assimilation of the tribes under the authority of the BIA,
through its Indian agents.”).

103. REPORT OF THE SECRETARY OF THE INTERIOR, H.R. EX. Doc. No. 48-1, pt.
5, at I11 (1883).
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“li]f it is the purpose of the Government to civilize the Indians,
they must be compelled to desist from the savage and barbar-
ous practices that are calculated to continue them in savagery .
. 2104 The Commissioner of Indian Affairs, Hiram Pierce,
promulgated the rules of the Courts of Indian Offenses in
1883,105 though Congress did not appropriate any funds for the
program until 1888.196¢ The rules of the Court of Indian Of-
fenses directly attacked Native American cultural practices
that undermined federal efforts at “civilizing,” such as prohibit-
ing sun dances and consulting with medicine people.197
In the next few decades, other federal agencies would ex-
tend their reach into Indian country as the federal government
replaced tribal law and institutions. The primary federal insti-
tution dominating day-to-day life on Indian reservations, in-
cluding criminal justice responsibilities for all but the most se-
rious crimes, remained the BIA, which was originally part of
the War Department but was transferred to the U.S. Depart-
ment of the Interior in 1849.19%% Yet other federal agencies—
including the U.S. Marshal’s Service,1% and what is now the
Federal Bureau of Investigation (“FBI”), established in
1908110—supplemented that authority and, in some circums-
tances, replaced it. United States Attorneys and their offices
have been prosecuting Indian country cases in the federal
courts involving Native Americans since the MCA was
enacted.!!! These institutions, which, along with the federal
courts, constitute the federal criminal justice system in Indian

104. Id. at X.

105. OFFICE OF INDIAN AFFAIRS, DEP'T OF THE INTERIOR, RULES GGOVERNING
THE COURT OF INDIAN OFFENSES (1883), available at http://frclinton.files.
wordpress.com/2007/11/code-of-indian-offenses.pdf. A federal district court in
1888 held it was not unconstitutional for these courts to decide what amounted to
criminal charges despite their being “mere educational and disciplinary instru-
mentalities” because they were created administratively by the executive branch
rather than Congress. United States v. Clapox, 35 F. 575, 577 (D. Or. 1888).

106. D1v. oF LAW ENFORCEMENT SERVS., BUREAU OF INDIAN AFFAIRS, supra
note 96, at 26.

107. OFFICE OF INDIAN AFFAIRS, DEP'T OF THE INTERIOR, supra note 105.

108. Donald Craig Mitchell, Alaska v. Native Village of Venetie: Statutory Con-
struction or Judicial Usurpation? Why History Counts, 14 ALASKA L. REV. 353,
357-58 (1997).

109. See U.S. Marshals Serv., History—A Pirate, a Marshal, and the Battle of
New Orleans, http://www.usmarshals.gov/history/duplessis/03. html (last visited
Aug. 10, 2010).

110. See Fed. Bureau of Investigation, History of the FBI, Origins: 1908-1910,
http://www.fbi.gov/libref/historic/history/origins.htm (last visited Aug. 10, 2010).

111. 28 U.S.C. § 547 (2006) (“[E]ach United States attorney, within his district,
shall—(1) prosecute for all offenses against the United States”).





