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EXECUTIVE SUMMARY

This investigation by the Department of Justice Office of the Inspector General
(OIG) concerned allegations of wrongdoing and improper practices within
certain sections of the Federal Bureau of Investigation (FBI) Laboratory. Those
allegations involved some of the most significant prosecutions in the recent
history of the Department of Justice, including the World Trade Center
bombing, the Oklahoma City bombing, and the mail bomb nation of
U.S. Circuit Judge Robert Vance (which was referred to within the FBI asthe
VANPAC case). The allegations implicated fundamental aspects of law
enforcement: the reliability of the procedures employed by the FBI Laboratory
to analyze evidence, the integrity of the persons engaging in that analysis, and
the trustworthiness of the testimony by FBI Laboratory examiners. The
allegations were brought to the OIG's attention by Supervisory Special Agent
Frederic Whitehurst, aPh.D. scientist employed in the FBI Laboratory. We also
investigated problems that we ourselves identified in the course of our
Investigation, as well as information brought to our attention by other
employees in the Laboratory.

The investigation spanned more than elghteen months and addressed a very
large number of allegations. Most of Whitehurst's allegations were not
substantiated; some important ones were. Our investigation identified policies
and practices in need of substantial change. Since the alegationsinvolved
incidents that occurred over nearly a decade, some of those policies had already
been changed by the FBI or were in the process of being changed before the
draft report was completed. In anumber of key instances, we found problems
that Whitehurst had not raised. We also saw examples of superb work and
encountered Laboratory personnel dedicated to the highest traditions of
forensic science. But we also found some Laboratory supervisors and
examiners whose performance merits critical comment, and raises serious
guestions about whether they should continue in their current roles within the
Laboratory. Accordingly, in addition to general recommendations we made
about Laboratory practices and procedures, we recommended that certain
supervisors and examiners be reassigned from their current positions.



This investigation and our findings primarily concerned three units of the FBI
L aboratory -- the Explosives Unit (EU), the Materials Analysis Unit (MAU),
and the Chemistry-Toxicology Unit (CTU), all of which were in the Scientific
Analysis Section (SAS), one of five sections of the Laboratory. Our findings
and conclusions regarding certain cases in those units should not be imputed to
other cases within those units, nor to other unitsin the SAS or other sections of
the Laboratory that we did not investigate.

The next section of this Executive Summary provides an overview of our
principal findings and recommendations. The Summary then generally
corresponds to the organization of the Report. Section 11 describesthe OIG
investigation (Part Two of the Report). Section |11 summarizes the significant
cases that aretreated in detail (Part Three, Sections A-G of the Report). Section
IV sketches the many other matters investigated (Part Three, Sections H1-H13
of the Report). Section V describes our findings and conclusions on
Whitehurst's allegations of retaliation (Part Four of the Report). Section VI
describes our findings and recommendations with respect to the conduct and
performance of particular individuals (Part Five of the Report). Section VI
summarizes our recommendations regarding general Laboratory practices and
procedures (Parts Six and Seven of the Report).

I. Principal Findings and Recommendations

A. Findings Regarding Alleged Misconduct And
Performance Deficiencies

We did not substantiate the vast majority of the hundreds of allegations made
by Whitehurst, including the many instances in which he alleged that

L aboratory examiners had committed perjury or fabricated evidence. We
found, however, significant instances of testimonial errors, substandard
analytical work, and deficient practices. Those findings with respect to
individual cases appear in Section |11 of this Executive Summary and are



treated in detail in Part Three of the Report. The types of problems we found
included:

o Scientificaly Flawed Testimony in the Psinakis, World Trade
Center, Avianca, and Trepal cases.

o Inaccurate Testimony by an EU examiner in the World Trade
Center case, by aformer Laboratory examiner (who isstill an FBI
agent) in a hearing conducted by the judicial committee of the
Judicial Council of the Eleventh Circuit regarding then-Judge
Alcee Hastings, and by the CTU Chief in the Trepal case.

o Testimony Beyond the Examiner's Expertise in the World Trade
Center, Avianca, and Hastings cases.

o Improper Preparation of L aboratory Reports by three EU
examiners who altered, omitted, or improperly supplemented

some of Whitehurst's internal reports (dictations) as they were
being compiled into an official report of the Laboratory. A former
EU Chief failed to substantively review all of the reportsin his
unit, authorized EU examiners to modify Whitehurst's dictations
when incorporating them into EU reports, and fostered a
permissive attitude toward changes to Whitehurst's dictations.

o Insufficient Documentation of Test Results by the examiner who
had performed work on hundreds of cases, including Psinakis and
the UNABOM investigation, and by the CTU Chief.

o Scientifically Flawed Reportsin the VANPAC and Oklahoma
City cases, and in numerous cases by the former MAU examiner




who worked on Psinakis, and in afew instances by an EU
examiner who altered Whitehurst's reports.

o Inadequate Record Management and Retention System by the
L aboratory.

o Failures by Management to resolve serious and credible
allegations of incompetence lodged against the examiner who
worked on the Psinakis case; to review properly the EU report in
the Oklahoma City case; to resolve scientific disagreements
among L aboratory examinersin three cases, including Avianca; to
establish and enforce validated procedures and protocols that
might have avoided problems in examiner reports in the Psinakis
and VANPAC cases; and to making a commitment to pursuing
accreditation by the American Society of Crime Laboratory
Directors/Laboratory Accreditation Board before 1994.

o A Flawed Staffing Structure of the Explosives Unit that should be
reconfigured so that examiners possess requisite scientific

gualifications.

B. Findings and Recommendations Concer ning I ndividuals

The OIG investigation exonerated most of the persons named in Whitehurst's
allegations. Regarding some personnel, however, we criticized certain practices
and performances in particular cases and recommended reassignments from
their current positions and other actions. Our principal recommendations
included:



o Because we recommended that the EU be restructured so that its
unit chief and examiners have scientific backgrounds, EU Chief J.
Thomas Thurman and all non-scientist EU examiners should be
reassigned outside the Laboratory when the restructuring is
accomplished. In the interim, the FBI should assess whether
Thurman should continue to hold a supervisory position.

o CTU Chief Roger Martz should not hold a supervisory position in
the Laboratory, and the FBI should assess whether he should
continue to serve as a Laboratory examiner.

o EU examiner David Williams, who worked on the World Trade
Center and Oklahoma City cases, should be reassigned outside the
L aboratory.

o TheFBI should assess what disciplinary action is now appropriate
for Michael Malone, the former Laboratory examiner who
testified in the Hastings hearing.

o We concluded that Frederic Whitehurst cannot effectively
function within the Laboratory and suggested that the FBI
consider what role, if any, he can usefully servein other
components of the FBI. In making that determination, the FBI and
the Department of Justice must weigh the significant contribution
he has made by raising issues that needed to be addressed within
the Laboratory against (1) the harm he has caused to innocent
persons by making many inflammatory but unsubstantiated
alegations, and (2) the doubts that exist about whether he has the
requisite common sense and judgment to serve as aforensic
examiner.

C. Recommendations Concer ning Policies and Procedures



To enhance the quality of the Laboratory's forensic work, we made
recommendations in the following areas: (1) accreditation, (2) restructuring the
EU, (3) theroles of Laboratory examiners and resolutions of disputes, (4)
report preparation, (5) peer review, (6) case documentation, (7) record
retention, (8) examiner training and qualification, (9) examiner testimony, (10)
protocols, (11) evidence handling, and (12) the role of management. In
response to adraft of this Report, the FBI accepted full responsibility for the
faillings we identified within the Laboratory. The FBI's response concurred with
nearly all of the OIG's recommendations and stated that the L aboratory has
implemented or istaking steps to implement them. The FBI's response to the
draft report is contained in an Appendix, along with our reply to specific points
raised in its response.

II. The OIG Investigation

The OIG investigation essentially occurred in two phases. The first phase,
lasting from 1994 to the summer of 1995, was limited in scope. Asisdetailed
in the Report, during that period, allegations by Whitehurst were the subject of
various reviews by the FBI Office of General Counsel (FBI OGC), the FBI
Office of Professional Responsibility (FBI OPR), and the FBI Laboratory itself
until mid-1995. The OIG'sinvestigation in that period focused on Whitehurst's
contentions that his analytical reports had been substantively altered by an EU
examiner.

By the summer of 1995, after other scientistsin the Laboratory confirmed
certain aspects of Whitehurst's allegations, it became clear that a more global,
comprehensive investigation was warranted. With the agreement of FBI
Director Louis Freeh, and the full cooperation of the FBI, the Ol G undertook
such an investigation and retained an international panel of five scientific
expertsto consult with the Ol G. Those experts, whose combined experience
exceeds 100 years of work in forensic and national laboratories, have been
integrally involved in the process of interviewing witnesses, reviewing
documents, and writing this report. Four experienced prosecutors from United
States Attorneys Offices and the Criminal Division were detailed to the OIG to



lead the investigation, and have provided considerable investigative expertise in
this matter.

From the autumn of 1995 to the present, the OIG team has conducted hundreds
of interviews, including re-interviews of key witnesses, and reviewed more
than 60,000 pages of documents and transcripts. Upon completion of a draft
report on January 21, 1997, the OIG solicited comments from the FBI and from
prosecutors (primarily in the United States Attorneys Offices) and other
lawyers who handled the cases at issue to ensure that no factual errors were
inadvertently included. The responses themselves, aswell as our replies, are
contained in a separate Appendix. In evaluating those responses, the OIG made
some revisions to the Report. After careful consideration, in most instances we
did not agree with requests to change the language in the draft report or our
findings, and have explained our reasoning either in the Report itself or in the
Appendix.

One genera point about the responses bears highlighting in this summary. As
to cases in which we criticize the work of FBI Laboratory personnel, such asin
the World Trade Center and Avianca cases, the FBI and U.S. Attorneys have
responded by saying, in essence, that nothing in the Report should be read as
affecting the outcome of those cases. Our purpose has not been to determine
whether a defendant in any given case was improperly convicted of acrime; it
was to ascertain whether the performance of the Laboratory personnel met
general standards of conduct for forensic scientists and complied with policies
in the FBI Laboratory in effect at the time the work was performed. Our
findings of deficienciesin the work performed in cases should in no
circumstance be read as expressing aview as to whether that case should have
reached a different outcome. That role is properly performed by the
prosecutors, defense counsel, and judges who can assess the work of the FBI

L aboratory in the context of al of the evidence in the case. We, therefore,
concluded that it would be inappropriate for us to make any judgments as to
whether our findings will or should affect a particular case.

[11. Significant Cases Treated in Detail



A. Allegations Concerning Agent Terry Rudolph
(Part Three, Section A of the Report)

From the time Frederic Whitehurst first joined the FBI Laboratory in 1986, he
repeatedly complained about the work practices of Agent Terry Rudolph, who
preceded Whitehurst as the Laboratory's senior examiner for the analysis of
explosives residue. Those complaints reached an apex with work Rudolph
performed in connection with the Psinakis case. After that case ended in an
acquittal, the Assistant United States Attorney (AUSA) who tried the case
wrote aletter to the FBI complaining that Rudolph's performance was deficient,
that the judge had nearly excluded his testimony, and that the defense had
seriously impeached his scientific work and conclusions relevant to that case.
That letter raised serious questions about certain Laboratory practices. For
example, it noted the apparent absence within the Laboratory at the time of
established protocols to determine when certain tests should be performed and
of peer review to confirm the sufficiency of the analysis conducted by the

L aboratory examiner.

L aboratory management responded to the AUSA's letter by directing that
Rudolph's case files be audited. In August 1989, an internal audit of some of
Rudolph's files found numerous shortcomings and recommended that an
extensive technical review be undertaken. That review was assigned to Roger
Martz, the chief of the Chemistry-Toxicology Unit (CTU). Martz reviewed 95
of Rudolph'sfiles, concluded that Rudolph's analysis supported the results, and
reported finding no technical errors. Upon the completion of Martz's review,
the Laboratory determined that no further action concerning Rudolph was
necessary. That decision proved to be a significant error in judgment. Our
Investigation showed that Martz's review was seriously deficient, that he failed
to engage in the type of technical review that would actually have assessed the
competence and sufficiency of the work purportedly performed by Rudolph,
and that Martz's written reporting led Laboratory managers to believe that there
were no problems with Rudolph'swork or hisfiles.

Because the Laboratory took no action against Rudol ph, Whitehurst continued
to complain about Rudolph's sloppy work habits, and added charges that
Rudolph had perjured himself in acase, lied to an AUSA, abused annual |eave,



and made racist remarks. Those allegations led to an FBI OPR investigation in
1991-1992. Although we did not find evidence of a deliberate effort to dismiss
or ignore Whitehurst's allegations -- as he has maintained -- we did find
significant deficienciesin the OPR investigation of this matter.

The OPR investigators lacked the technical expertise to review Whitehurst's
allegations concerning Rudolph's casework, so the Laboratory itself conducted
yet another review of Rudolph's casefiles, thistimein 1992. James Corby, the
chief of the Materials Analysis Unit (MAU), performed that review. Corby
analyzed approximately 200 cases and found significant flaws, such as
Rudolph's failing to follow his own explosives residue protocol, to form
conclusions with avalid scientific basis, and to conduct necessary tests. Corby
recommended that Rudolph be disciplined and removed from doing any further
explosives work in the Laboratory. Corby's supervisor, Kenneth Nimmich
(chief of the Scientific Analysis Section (SAS) of the Laboratory), then directed
that Corby, Martz, and CTU examiner Lynn Lasswell engage in a panel review
of Rudolph'sfilesto determine whether any errors needed to be brought to the
attention of any prosecutor or defense attorney. Lasswell analyzed 57 of the
200 case files and found serious deficiencies. We found no evidence, however,

that Martz conducted any review of Rudolph's filesor otherwise assisted in this
effort.

Nimmich recommended to John Hicks, the Laboratory Director, that Rudolph
be severely reprimanded. Instead, Hicks decided to orally admonish Rudol ph.
When Hicks delivered that punishment, however, he also gave Rudolph a check
for $500, which represented an incentive payment for recent work. The
monetary award meant that a decidedly mixed message was sent to Rudolph,
who reported to us that he was quite surprised by how leniently he had been
handled.

In 1993, Corby continued to express concern over the condition of Rudolph's
files and asked James Kearney (who had replaced Nimmich as the head of the
SAYS) to raise the issue anew with Hicks. Hicks, however, decided that the
Rudolph matter had been adequately reviewed and took no action. In 1994,
Whitehurst's attorney complained in aletter to the FBI about Rudolph. The FBI
Office of General Counsel (FBI OGC) conducted an investigation, determining



that Rudolph's files were sloppy and that his [Rudolph's] conclusions are not
supported by appropriate documentation. The FBI OGC recommended a
comprehensive review, a recommendation not welcomed by the Laboratory
Division.

A year after that recommendation was made, in June 1995, Corby was directed
to review all cases in which Rudolph had worked as an examiner. Corby
completed hisreview before the end of that year, and found that nearly one-
guarter of Rudolph's files did not meet the administrative or technical
guidelines at the time the cases were worked. (Emphasisin origina.) Rudolph
wrote a 200-page response in which he took issue with many of Corby's
conclusions. We did not attempt to replicate Corby's work, but our review
convinced us that his findings were generally correct.

Although our investigation did not reveal intentional misrepresentations by
Rudolph, we did find serious performance deficienciesin hiswork. Asthe
foregoing discussion of management efforts reveals, it took FBI management
nearly six years to perform the type of comprehensive review of Rudolph'sfiles
that should have occurred in 1989 after Rudolph's performance in the Psinakis
case was s0 sharply criticized by the AUSA who handled that case. Former
Director Hicks was especially remiss for failing to respond adequately to the
mounting concerns about Rudolph’'s competence. CTU Chief Martz was
derelict in histechnical review and misleading memorandum in 1989. The 1992
review largely failed as an effort to ascertain fully the true extent of the
deficiencies in Rudolph's files. Had L aboratory managers performed
responsibly, the Rudolph matter might have been appropriately resolved much
earlier than 1995. Instead, the Rudolph problem continued to fester.

B. The Mail Bomb Assassination of Judge Robert
Vance (Part Three, Section B)

In 1989, mail bombskilled U.S. Circuit Judge Robert Vance and a civil rights
attorney. A massive investigation ensued, ultimately leading to the indictment
and conviction in 1991 of Walter Leroy Moody, Jr. Whitehurst complained to



the OIG that J. Thomas Thurman of the Explosives Unit (EU) and Martz of the
CTU circumvented Laboratory procedures because Thurman arranged for
Martz's unit to analyze material in the mail bombs even though Whitehurst's
unit, the Materials Analysis Unit (MAU), was responsible for analyzing
explosives residue. Whitehurst also contended that, because Martz failed to
follow the protocol for residue analysis developed by the MAU, he reached a
flawed opinion in concluding that the mail bombs contained a particular
smokeless powder. Whitehurst further alleged that Martz and Thurman
fabricated evidence, perjured themselves, and obstructed justice in the case. He
also suggested that prosecutors Louis J. Freeh and Howard Shapiro, at that time
the AUSAswho tried the case, may have committed misconduct by offering
the testimony of Martz and Thurman.

We found no evidence to support Whitehurst's charges that Thurman and Martz
perjured themselves, fabricated evidence, obstructed justice, or violated any
FBI policies or procedures in the case. We did not find any evidence of
prosecutorial misconduct. In our investigation of this matter, we also reviewed
the analytical work of Robert Webb, an examiner in the MAU who analyzed
certain tape, paint, sealant, and glue, and whose conclusions were reported in
Thurman's testimony. Although Whitehurst had made no allegations against
Webb, we found that Webb stated certain conclusions about hiswork more
strongly than were warranted by the results of his examinations. We found that
Webb did not fabricate evidence or intentionally bias his conclusions.

Although we did not find the kinds of misconduct alleged by Whitehurst in this
matter, our investigation of this case found ways in which Laboratory practices
and procedures could have been improved. Those included: (1) establishment
of clear guidelines stating the respective responsibilities of different units with
regard to explosives residue analysis; (2) clearer guidance asto the proper
scope of the testimony by examiners other than those who conducted the
underlying analytical tests; (3) an improved record retention and retrieval
system; (4) written and validated protocols for standardized procedures; and (5)
contemporaneous peer review to ensure that conclusions are properly supported
by analysis and data.

C. TheWorld Trade Center Bombing (Part Three, Section C)



After the bombing of the World Trade Center on February 26, 1993, law
enforcement authorities investigated and apprehended several suspects, which
led to convictionsin two trials. one beginning in 1993, Salameh, which dealt
primarily with the bombing, and the other in 1995, Rahman, a broader case that
included evidence of the bombing. Prior to the Salameh trial, Whitehurst
complained within the Laboratory about the scientific work in several respects,
al of which were ultimately resolved to his satisfaction prior to the first trial. In
January 1996, however, Whitehurst submitted to the OIG an 80-page critique
of the Salameh testimony of David Williams, an examiner in the Explosives
Unit (EU). Among the many allegations framed by Whitehurst, he specifically
accused Williams of misrepresenting the truth, testifying outside his area of
expertise, and presenting testimony that was biased in favor of the prosecution.
We concluded that Williams gave inaccurate and incompl ete testimony and
testified to invalid opinions that appeared tailored to the most incriminating
result. We did not substantiate Whitehurst's many other allegations.

Williams testified in the Salameh trial as an explosives expert, and his
testimony was potentially significant. He opined (1) that the defendants had the
capacity to manufacture about 1200 pounds of the explosive urea nitrate, an
explosive rarely used for criminal purposes, and (2) that the main explosive
(main charge) used in the World Trade Center bomb consisted of about the
same amount (1200 pounds) of the same explosive (urea nitrate). Normally, the
way acrime laboratory determines the main charge of an exploded bomb is by
finding unconsumed particles or distinctive byproducts of the explosive among
the debris. The search for such residuesis made by aforensic chemist. The FBI
chemists speciaizing in the examination of explosives residue, however, did
not find any residue identifying the explosive at the World Trade Center. Thus,
the normal way of scientifically determining the main charge was unavailable.
Williams' testimony filled that scientific void.

Williams' opinions that the defendants had the capacity to manufacture about
1200 pounds of urea nitrate and that about 1200 pounds of urea nitrate was
used in the bombing were deeply flawed. As explained in detail in the Report,
his testimony about the defendants capacity exceeded his expertise, was
unscientific and speculative, was based on improper non-scientific grounds,
and gppeared to be tailored to correspond with his estimate of the amount of



explosive used in the bombing. His opinions about the explosive used in the
bombing were based on an invalid inference concerning the velocity of
detonation (VOD) of the main charge, an incomplete statement of the VOD of
ureanitrate, invalid and misleading statements about the type of explosives that
could have been used, and speculation beyond his scientific expertise that
appeared to be tailored to the most incriminating result.

Ultimately, Williams conceded during our investigation that he had no basis
from the crime scene for determining the type of explosive used,
acknowledging that based on the crime scene the main charge could have been
anything. That opinion differs substantialy from the opinions he rendered in
the Salameh trial that narrowed the category of possible explosives and
ultimately identified the main charge as urea nitrate. During the Salameh trial,
Williams testified that he was a scientist ; the prosecutors referred to him as an
explosive expert witness. In contrast, Williams' identification of ureanitrate
was based not on science but on speculation based on evidence linking the
defendants to that explosive.

Additionally, we concluded that Williams gave inaccurate testimony regarding
his role -- and the formulas used -- in the FBI's manufacture of ureanitrate, and
that his testimony concerning his attempt to modify one of Whitehurst's
dictations was misleading.

The Report also details many other allegations made by Whitehurst, which we
found to be unsubstantiated. We a so concluded that the World Trade Center
case exemplifies the need for persons within the EU to have scientific
expertise, examiners to understand the distinctions between their role as
forensic science experts and the role of a criminal investigator, clear guidelines
about matters within the expertise of an EU examiner when testifying, and
proper documentation of case work.

D. The Avianca Case (Part Three, Section E)



The Avianca case involved the midair explosion aboard Avianca Airlines Flight
203 shortly after its takeoff from Bogota, Colombia, on November 27, 1989.
Everyone onboard, including two Americans, were killed in the crash. Agent
Richard Hahn, at that time an examiner in the EU, was assigned to the team of
Americans sent to Colombiato assist with the investigation. Hahn collected
evidence at the crime scene, examined evidence, and prepared afinal report. He
also testified both in the first trial in New Y ork, which ended in amistrial, and
the second trial, which resulted in the 1994 conviction of Dandeny Munoz-
Mosguera (Munoz).

In 1990 Whitehurst conducted chemical analysis of evidence found at the
scene, and his findings were part of Hahn'sfinal report for the Laboratory.
After the Munoz trials, Whitehurst alleged that Hahn fabricated evidence,
committed perjury, and testified outside his area of expertise in those trials.

Whitehurst's first disagreement with Hahn's testimony concerned the type of
explosive used in the blast. Hahn testified in both trials that a high velocity
explosive was used in the bombing, based on his observation of indentations on
the fuselage known as pitting and cratering, a phenomenon in which an
explosion causes small indentations on metal surfaces. We concluded that
Hahn's correlation of the pitting and cratering to ahigh velocity explosive
within anarrow range of velocity of detonation was scientifically unsound and
not justified by his experience. Moreover, in light of scientific literature
Whitehurst submitted to Hahn before the second trial, Hahn erred by not
inquiring about the validity of the theory upon which he based his testimony
concerning pitting and cratering.

Next, Whitehurst alleged that Hahn gave inappropriate testimony regarding
Whitehurst's 1990 findings of two explosives (RDX and PETN) in the evidence
from the aircraft, because Hahn failed to mention the conclusions set forth in a
memorandum written by Whitehurst in 1994. That memorandum, written on
the same day Hahn testified in the first trial, addressed whether the FBI could
scientifically disprove a story advanced by someone in Colombia (the
Confessor ) who confessed to the Avianca bombing and claimed that the
defendant was not involved. We found that Hahn's testimony in the first trial
was unobjectionable in that respect (since he was unaware of the



memorandum) but that his testimony in the second was incomplete for having
failed to take into account certain aspects of the analysis advanced by
Whitehurst in the memorandum. We further concluded that SAS Chief Kearney
contributed to Hahn's incompl ete testimony by not properly resolving the issues
raised in Whitehurst's memorandum.

Whitehurst's memorandum was a deeply flawed document, however, because
it: (1) reached an invalid conclusion (from Whitehurst's failure properly to
review his own laboratory work) about whether he could scientifically exclude
the explosive the Confessor said was used; (2) misstated a conversation he had
had with Hahn on a material point; (3) rendered amisleading and overstated
opinion suggesting that the data was consistent with a potential defense; and (4)
improperly raised questions about whether contamination may have accounted
for Whitehurst's original scientific findings.

Finally, Hahn testified to a theory that afuel-air explosion followed the initia
blast and that certain of the passengers injuries were indicative of such an
explosion. That testimony was flawed and exceeded Hahn's expertise.

The Avianca case was an unfortunate instance in which communication broke
down between examiners and supervisors in the Laboratory, and in which the
EU examiner testified to opinions that were not justified by his experience or
the applicable science or that exceeded his expertise. It was not, as Whitehurst
aleges, an illustration of a Laboratory examiner committing perjury or
fabricating evidence. And indeed, Whitehurst's own conduct in this matter,
especially his 1994 memorandum, was serioudly flawed.

E. Testimony by Agent Martzin theQ.J. Simpson
Case (Part Three, Section F)

To address the defense's contention that the police had planted blood at the
crime scene and on socks found in the defendant's residence, the prosecutorsin



the O.J. Simpson case asked the FBI Laboratory to determine whether the
blood preservative EDTA was present in those blood stains. CTU Chief Roger
Martz and severa research chemists at the FBI Forensic Science Research Unit
(FSRU) at Quantico worked to develop a method for identifying EDTA in
blood. After Martz testified in the Simpson trial, Whitehurst alleged that
scientists at the FSRU had commented that Martz had committed perjury,
misled the jury concerning the validation studies conducted by the FSRU
scientists, misled the defense by stating that al digital datafrom the analysis of
the evidence had been erased, and generally testified in an arrogant manner.

We found no basis to conclude that Martz committed perjury or any
corroboration that FSRU scientists had made such allegations. Nor did we find
that Martz improperly erased digital data. Martz was unfairly criticized by the
defense for not conducting certain tests. We did not criticize Martz for the
substance of the analytical work performed by him and the FSRU chemists, but
rather for his deficient record-keeping and note-taking and for the manner in
which Martz testified. That testimony ill served the FBI because it conveyed a
lack of preparation, an inadequate level of training in toxicological issues, and
deficient knowledge about other scientific matters that should be within the
expertise of achief of aunit handling chemical and toxicological analysesin
the Laboratory.

F. The Oklahoma City Bombing (Part Three, Section G)

Not long after the EU completed its report on the Oklahoma City bombing,
Whitehurst wrote a 30-page letter to the OIG criticizing David Williams, the
EU examiner responsible for the report. We concluded that many of the same
errors committed by Williams in the World Trade Center case were repeated in
the Oklahoma City case-- principally, that Williams based some of his
conclusions not on avalid scientific analysis but on speculation from the
evidence associated with the defendants.

Williams' September 5, 1995, report contained several serious flaws. Just as he
had done in the World Trade Center case, he offered an opinion about the



velocity of detonation (VOD) of the main charge that was unjustified. His
statement about the VOD of an ammonium nitrate fuel oil (ANFO) explosive --
the explosive alegedly used in the bombing -- was incomplete. His categorical
identification of the main charge as ANFO was inappropriate based on the
scientific evidence available to him. Here, Williams did not draw avalid
scientific conclusion but rather speculated from the fact that one of the
defendants purchased ANFO components. His estimate of the weight of the
main charge was too specific, and again was based in part on the improper,
non-scientific ground of what a defendant had allegedly purchased. In other
respects as well, hiswork was flawed and lacked a scientific foundation. The
errors he made were dl tilted in such away as to incriminate the defendants.
We concluded that Williams failed to present an objective, unbiased, and
competent report.

Williams' supervisor, J. Thomas Thurman, did not properly review Williams
report. Thurman left too much discretion to Williams to include certain
opinions, and Thurman allowed certain conclusions to stand even though he
told us that he now does not agree with them and cannot justify them, and the
conclusions are unsupported in the body of the report.

All cases handled by the Laboratory deserve professional, diligent treatment.
Williams' and Thurman's performances in the Oklahoma City case -- a
prosecution of enormous national significance -- merit special censure.

V. General Summary of Other Matters (Part Three, Sections H1-H13)

In the course of providing more than 1000 pages of written allegations to the
OIG, Whitehurst has a so alleged wrongdoing in arange of other cases also
addressed in our Report. In none of those cases did we find Whitehurst's
allegations of intentional misconduct to be borne out by facts, even when those
allegations concerned Laboratory personnel who are sharply criticized in the
Report. In investigating those allegations, however, we found instances in
which general practices and procedures could be improved. Those more general
recommendations are set forth later in this Summary.



In the following cases, our findings and conclusions are set out in detail in the
report and we will not repeat the conclusionsin this Summary:

o YuKikumura a 1988 prosecution of amember of the Japanese
Red Army terrorist faction;

o alaboratory report analyzing two pipe bombs found in fuel
storage tanks at amarine terminal in Norfolk, Virginia, in 1991;

o analytical work conducted in connection with the disappearance
of ayoung girl named Melissa Brannen in 1989;

o testimony and analytical work in the Italian prosecution of the
murderers of Paolo Borsellino, who waskilled in a car bombing in
Sicily in 1992; the 1994 prosecution of the person charged with
the attempted murder of Miami crimina defense attorney Gino
Negretti;

o work conducted by the Laboratory after James Conlon, a
hydraulic crane operator, died in an explosion while working at a
scrap metal yard in New Jersey in 1992;

o theanalysisof smokeless powder found in a pipe bomb sent to
U.S. District Judge John Shaw in 1995;

o alaboratory report in which David Williams offered an expert
opinion about the main charge in an improvised explosive device
In connection with an investigation of the Ghost Shadow Gang of
New Y ork; and



o al994 article describing fourteen explosive devices thought to be
associated with the so-called Unabomber.

Four other matters are also addressed in this section of the Report:

1) Whitehurst alleged that Thurman committed
willful misconduct by changing Whitehurst's

L aboratory reports. This, and asimilar alegation
regarding other examiners, arose because one of the
supervisors in the Laboratory who has sinceretired
did not strictly adhere to an unwritten policy that
auxiliary examiner reports were to be included
verbatim in final reports unless the person preparing
the final report and the person who had prepared the
auxiliary report agreed on the changes. We found
numerous instances in which Whitehurst's reports
were changed by Thurman. Some of those changes
resulted in inaccuracies and unsubstantiated
conclusions. Other modifications did not concern
matters of substance but were stylistic changes.

2) Whitehurst also contended that EU examiner
Wallace Higgins had significantly changed a number
of Whitehurst's dictations without his authorization.
We substantiated that charge. Both the Thurman and
Higgins alterations underscore the need for

L aboratory personnel to follow Laboratory policy to
ensure that the reports of analytical work prepared
by Laboratory scientists are not substantively altered
unless agreement is reached on the changes. Our
views on the preparation of Laboratory reports are
detailed in alater section stating general
recommendations.



3) William Tobin, a metallurgist now working in the
Materials Analysis Unit (MAU), brought severa
matters to the OIG's attention. These included cases
in which he believed that other examiners
(principally in the EU) had incorrectly conducted or
reported metals-related examinations. He also
contended that Michael Malone, who was formerly
in the Hairs and Fibers Unit, testified inaccurately
and outside his area of expertise in a 1985 hearing by
ajudicial committee of the Judicial Council of the
Eleventh Circuit relating to then-U.S. District Judge
Alcee Hastings, who was subsequently impeached.
With respect to the Hastings matter, we concluded
that Malone falsely testified that he had performed a
tensiletest and that he testified outside his area of
expertise and inaccurately with respect to the test
results. Tobin himself acknowledged that Malone's
misstatements did not affect the assessment they
both shared that a particular purse strap had been cut.
The judicial committee appeared not to place any
significance on Malone's testimony with respect to
the purse, since there is no mention of it in the
specific findings articulated by the committee to
support its conclusion that Hastings had committed
misconduct. Nonetheless, we found Malone's
testimony inexcusable and criticized the Laboratory's
failure properly to deal with Tobin's complaint about
it.

4) Late in our investigation, Whitehurst wrote a
letter to the OIG expressing concerns about
testimony given by CTU Chief Roger Martz in
Floridav. George Trepal, a case that resulted in the
conviction and death sentence of Trepal for having
added the poison thallium nitrate to bottles of Coca
Cola. We found that Martz could have properly
opined that certain samples were consistent with
thallium nitrate having been added to them. Martz,




however, did not limit his conclusions that way, but
instead offered an opinion stronger than his
analytical results would support. He also failed to
conduct certain tests that were appropriate under the
circumstances, failed to document adequately his
work, and testified inaccurately on various points.
Martz's work in this case was seriously deficient.

V. Whitehurst's Allegations of Retaliation (Part Four)

A recurring theme in Whitehurst's complaints and allegations to the OIG has
been that the FBI retaliated against him for raising concerns about the FBI

L aboratory to the FBI and others. Retaliation is a difficult issue to investigate,
because it rests on the motivations of persons taking actions with respect to the
complainant. Neutral explanations may sometimes mask an unstated intent to
take harmful actions. Some of the allegations in lawsuits filed by Whitehurst
against the FBI and the Department of Justice involve actions taken after the
OIG launched thisinvestigation. We did not attempt to assess whether recent
actions taken by the FBI -- such as placing Whitehurst on administrative leave
with pay after the OIG draft report was issued -- constituted acts of retaliation.
Rather, our focus was on retaliatory conduct Whitehurst alleged was directed at
him before November 1995. With respect to all but one of Whitehurst's
contentions, we concluded that the evidence did not substantiate his allegations
of retaliation because we discerned no retaliatory purpose behind the FBI's
decisions that he questioned. As for the remaining contention, we were unable
to complete our investigation due to Whitehurst's decision not to provide a
release form that would have permitted key personnel to speak to us about
medically sensitive information regarding Whitehurst.

Whitehurst claimed that he was retaliated against for accusing Terry Rudolph
of misconduct in the Psinakis case. After he criticized Rudolph, Whitehurst was
suspended without pay for seven days and placed on probation for six months.
We did not substantiate Whitehurst's claim. FBI management had reason to
criticize Whitehurst's actions in the Psinakis case because he erred in making
his concerns known only to the defense attorneys, without first discussing them
with the prosecutor, case agent, or his supervisors. The evidence further



showed that the FBI's internal discipline unit imposed the suspension despite
opposition from Laboratory managers, who recommended the |east severe form
of discipline possible for Whitehurst. The disparity in treatment between
Whitehurst and Rudol ph appeared to reflect a failure by management
adequately to appreciate the seriousness of Rudolph's conduct rather than an
attempt to retaliate against Whitehurst.

Whitehurst also contended that FBI OPR ignored and covered up his
alegations that personnel in the Criminal Investigative Division were
unlawfully using computer software and that an agent assaulted Whitehurst's
wife, who also works at the FBI. Although the evidence showed that the OPR
Investigation was not as thorough as it should have been, we did not
substantiate charges of a coverup. Indeed, Mrs. Whitehurst herself told the OPR
investigator that she did not suffer any retribution or continuing harm, although
she did fed threatened by the agent at the time of the incident.

Whitehurst next maintained that FBI OPR improperly initiated an investigation
into his disclosure of information to the Senate Judiciary Committee. FBI OPR
investigated the disclosures, which were admitted by Whitehurst, because of
concerns that confidential FBI records had been disclosed to unauthorized
persons. When the Judiciary Committee refused to disclose Whitehurst's | etters
on the ground of protecting confidentiality, FBI OPR closed its investigation
and no administrative action was taken against Whitehurst. We found no
retaliatory purpose in the actions taken by FBI OPR with respect to this
alegation.

In addition, Whitehurst alleged that FBI OPR improperly disclosed derogatory
information about him to prosecutors in the World Trade Center and O.J.
Simpson cases. After reviewing the disclosures of materials made by the FBI in
those cases and interviewing the relevant FBI and U.S. Attorney personnel, we
concluded that the FBI did not improperly disclose derogatory information
about Whitehurst in those cases, but rather attempted to provide appropriate
material regarding witness credibility.



In May 1994, the FBI reassigned Whitehurst from the explosives residue
program to be an analyst of paints and polymers. Whitehurst alleged that this
reassignment was in retaliation for reporting misconduct in the Laboratory and
especially in the Explosives Unit. The Chief of the Scientific Analysis Section,
James Kearney, made the decision to transfer the explosives residue program
from the Materials Analysis Unit (MAU) to the Chemistry-Toxicology Unit
(CTU). He gave two reasons for that move. One was to more closely balance
the responsibilities and staffing of the CTU and MAU after areorganization. A
second was to place the explosives residue analysis program under a single unit
chief; before that time responsibilities had been divided between the CTU and
MAU. Although there was internal opposition to the transfer in responsibilities
on the ground that CTU Chief Martz lacked the expertise to supervise the
program, we found no evidence of aretaliatory purpose in the transfer of the
explosives residue program from the MAU to the CTU.

Similarly, Kearney explained that the reason he moved Whitehurst out of the
explosives residue program was because of Whitehurst's poor working
relationship with EU and other personnel. Whitehurst acknowledged tension
between himself and the EU examiners. MAU Chief Corby also noted that
transferring Whitehurst to the CTU with the explosives residue program would
have been problematic because of friction between Whitehurst and Martz.
Thus, substantial credible evidence showed that the decision to move
Whitehurst out of the explosives residue program was not made for aretaliatory
purpose.

We also investigated other information proffered by Whitehurst in support of
hisretaliation claim, but we did not find the anecdotes he supplied to be
sufficient to support his claim that an atmosphere of retaliation existed in the
L aboratory.

Finaly, Whitehurst alleged that in 1993, the FBI ordered him to undergo
psychiatric evaluation and therapy in retaliation for hisraising various
complaints against the FBI Laboratory. We concluded that the Laboratory
personnel did not act with aretaliatory purpose in referring the matter to the
FBI Health Care Program Unit (HCPU) and the FBI Employee Assistance
Program (EAP). However, because Whitehurst did not provide the necessary



medical release formsto allow usto interview key personnel with the HCPU,
EAP, and Personnel Section, we could not reach any definite conclusions
concerning the motives of any such personnel in referring Whitehurst to

psychotherapy.

VI. Findings and Recommendations Concer ning I ndividuals
(Part Five)

Because Whitehurst made allegations of misconduct against alarge number of
personsin alarge number of cases, we detailed in a separate part of the Report
our findings and conclusions about each person against whom allegations were
made or when our findings led us to conclude that the conduct of a person
merited critical comment. In some instances, we made recommendations that
persons be transferred from the positions they held prior to completion of our
draft report, they be given special supervision, and/or their Laboratory reports
be reviewed because of concerns we identified in their work.

CTU Chief Roger Martz lacks the judgment and credibility to performin a
supervisory role within the Laboratory. If Martz continues to work as an
examiner, we suggest that he be supervised by a scientist qualified to review his
work substantively and that he be counseled on the appropriate manner for
testifying about forensic work. We further recommended that another qualified
examiner review any analytical work by Martz that isto be used as abasis for
future testimony.

EU Chief J. Thomas Thurman deserves special censure for his inadequate
supervisory review of Williams report in the Oklahoma City bombing case.
Because we concluded that all examinersin the EU, including the Chief, should
have a scientific background, we recommended that he be reassigned outside
the Laboratory when that restructuring occurs.



EU examiner David Williams should be reassigned outside the Laboratory.
Although we did not find that Williams had perjured himself in the World
Trade Center case, hiswork in that case and in the Oklahoma City investigation
demonstrate that he lacks the objectivity, judgment, and scientific knowledge
that should be possessed by a L aboratory examiner.

EU examiner Wallace Higgins should be reassigned outside the FBI Laboratory
when the restructuring of the EU occurs. In the interim, while Higgins remains
in the EU, the SAS Chief should counsel Higgins on the proper preparation of
reports and monitor hiswork. A qualified explosives examiner aso should
review any reports prepared by Higgins.

Richard Hahn no longer works in the Laboratory. If in the future heis called
upon to testify about his work as an examiner, we recommended that he be
specially counseled about the importance of not testifying on matters beyond
his expertise and that his testimony should be reviewed by qualified examiners
to ensure that it is appropriately limited.

Michael Malone no longer works in the Laboratory, having been transferred
from the Hairs and Fibers Unit in 1994. We concluded that Ma one testified
falsely and outside his expertise in the Hastings matter. We recommended that
the FBI assess what discipline is appropriate and monitor future expert
testimony to assure that it is accurate and limited to matters within his
knowledge and competence.

Robert Webb also has been transferred out of the Laboratory. We found that
Webb's report in the VANPAC case stated conclusions more strongly than were
justified by the results of his examinations and the background data. We
recommended that another qualified examiner review Webb's analytical work
in the event it isto be used as the basis for future testimony.



J. Christopher Ronay was the EU Chief from 1987 through October 1994, when
many of the problems raised by Whitehurst first surfaced. We found that he
exhibited poor judgment as a manager in approving EU reports. Because heis
retired, we did not recommend any action concerning Ronay.

Terry Rudolph is now retired from the FBI. Although we were told that he
worked as a consultant for a period of time after his retirement, we
recommended that he not be employed in any capacity by the FBI in the future.
We further recommended that a notation referring the findings of this Report be
placed in each of his casefiles.

With respect to managers in the FBI Laboratory, we found important instances
of deficiencies and failures to handle situations in an expeditious, thorough, and
effective manner. A significant example of that finding occurred at the very
outset of Whitehurst's criticisms and the weak response of Laboratory
management to AUSA Burch'sletter to the Laboratory Director regarding
deficiencies in Rudolph's performance in Psinakis in 1989. More recent
examples involved significant problemsin explosives-related cases.
Management lapses included failures to supervise appropriately the drafting of
L aboratory reports in the EU, to evaluate the competence of examiners, and to
establish a climate in which meaningful peer reviews and the professional
resolution of scientific disagreements were the norm. The Report singles out for
criticism Charles Calfee, Kenneth Nimmich, James Kearney, and John Hicks,
all of whom are now retired from the FBI. We did not, however, substantiate
criticisms of Alan Robillard, who transferred out of the Laboratory in 1994.

Our investigation exonerated a number of persons against whom allegations of
misconduct were made. Those persons included: Roger Asbury, Edward
Bender, Louis J. Freeh, Donald Haldiman, Ronald Kelly, Lynn Lasswell,
Richard Laycock, Thomas Mohnal, Bruce McCord, Mark Olson, and Howard
Shapiro. Furthermore, we did not substantiate Whitehurst's allegations against
Alan Jordan, and although we did not substantiate allegations against Robert
Heckman in the Borseallino matter, we did find reason to criticize Heckman for
hiswork in the Conlon case.



Finally, the Report discusses Frederic Whitehurst, the complex person whose
expression of concern about problems in the Laboratory sparked this
investigation. He is an experienced scientist who identified significant
problemsin certain cases and in certain practices within the Laboratory. He
also accused many of his colleagues of perjury, fabrication of evidence, and
conspiracy. Those allegations were not supported by the facts uncovered in the
Investigation. Any decisions about Whitehurst must involve a careful weighing
of the substantial contribution he made in bringing to light issuesin the

L aboratory that needed to be addressed againg the considerable harm he has
caused to the reputations of innocent persons and the fact that his frequently
overstated and incendiary way of criticizing Laboratory personnel will make it
extremely difficult if not impossible for him to work effectively within the
Laboratory. Our own view is that Whitehurst lacks the judgment and common
sense necessary for aforensic examiner, notwithstanding his own stated
commitment to objective and valid scientific analysis.

VII. Summary of Recommendations Regarding L aboratory Policies and
Practices (Parts Six and Seven)

Although we made recommendations with respect to individuals, we perceived
our principal mission to be to make systemic recommendations on L aboratory
practices and procedures, the full implementation of which would help the FBI
Laboratory avoid in the future the problems we encountered in the matters we
investigated. The recommendations as to individuals are, however, a necessary
concomitant to achieving the type of organizational and cultural changes that
should be undertaken by the FBI. The FBI has recognized in the immediate past
that some aspects of its policies and procedures demand change, and upper
management has taken steps to put new policiesinto effect. It is not clear from
those policy changes that Laboratory top management has acknowledged that
appropriate assessments of personnel are also required. Steps must be taken to
provide personnel with the appropriate training, background, and commitment
to quality that isrequired in afirst-class forensic laboratory.

In its response to our draft report, the FBI concurred with nearly al of the
OIG's systemic recommendations, even though it frequently disagreed with
how we applied those general principles in assessing individual performances.



Our emphasis in the previous section on individuals, therefore, should also be
read in light of the importance

of investing personnel in the Laboratory with the appropriate skills and
motivations to change old practices, as well as of underscoring the need for
personal accountability as those changes are made. Thus, although virtualy all
of the following general recommendations are recognized within the FBI as
appropriate and have been accepted as valid, the best proof of acceptance will
not be in the articulation of new practices, but in their compl ete implementation
in the coming years.

Our first recommendation was one already accepted by the FBI -- that the

L aboratory should pursue accreditation by the American Society of Crime

L aboratory Directors/L aboratory Accreditation Board (ASCLD/LAB). In 1994,
Director Freeh announced that the Laboratory would pursue accreditation at the
earliest possible time, and the FBI's response to the OIG draft report
acknowledged that the Laboratory could and should have sought ASCLD/LAB
accreditation a decade ago. We commend the FBI for now making such
accreditation atop priority for the Laboratory. The criteriaimposed in the
accreditation process should promote valuable and productive interchanges
with other laboratoriesto change some of theinsular and parochial views we
encountered in the EU, CTU, and MAU, aswell asto assist the Laboratory in
modernizing policies and practices. Accreditation is not a panacea, nor isthe
absence of accreditation an indictment of all tests performed in the Laboratory.
But the process of undergoing accreditation should enhance quality
performance.

Second, we recommended that the Explosives Unit be restructured and its
mission clarified. One existing problem in the EU isthat its personnel are not
forensic scientists. We recommended (and the FBI agreed) that examinersin
the EU have scientific background in pertinent disciplines such as chemistry,
metallurgy, or engineering, as well astechnical training in the assembly,
deactivation, and use of explosive devices. Although EU examiners should be
available to consult at crime scenes, primary responsibility for conducting
Investigations and directing crime scene management functions should rest
with components of the FBI outside the Scientific Analysis Section. (The
recommendation concerning the proper role of EU examiners at the crime



scene was the only recommendation discussed in this Section with which the
FBI disagreed.)

Third, the Laboratory should abolish its current distinction between principal
and auxiliary examiners, in which the auxiliary examiners reports are
combined into

asingle report by aprincipal examiner. In cases in which more than one
examiner is called upon to evaluate evidence, we suggested that a coordinating
examiner assume the role of ensuring that the correct units of the Laboratory
have been enlisted to work on the case and that the reports generated by those
units are accurately included in the final set of reports. Although we were told
that an unwritten policy (prior to aformal written directive in September 1994)
had long been that auxiliary examiner reports were incorporated verbatim, we
found numerous instances in which that policy was not followed.

Fourth, we recommended that, instead of one report emanating from the

L aboratory with analytical results reflected in the body of that report without
attribution to individual examiners, each examiner who performs work should
prepare and sign a separate report, even if such individual reports are ultimately
collected together as the unified report of the Laboratory as awhole.

Fifth, analytical reports should also be substantively reviewed by the unit chief
or another examiner (if the unit chief lacks the requisite expertise or has
performed the analysis) before they are released in final reports. Forensic
science is sufficiently complex that such substantive review need not always
follow hierarchical lines within the Laboratory management structure. A junior
examiner who is qualified in the area should be capable of substantively
reviewing a unit chief's analysis. Our central point isthat peer review by
gualified personnel is an essential aspect of a high-performing forensic science
laboratory. The Rudolph matter, certain conclusions in the Oklahoma City
report, and other cases demonstrate the importance of vigorous, substantive
peer review.



Sixth, reports must be supported by adequate case files. The Rudolph files and
some of Martz's work underscore the importance of case files containing all of
the documentation necessary for another appropriately qualified examiner to be
able to understand and replicate the examiner's data and analysis. We
encountered the problem of incomplete or missing documentation in many case
files. Accreditation will require the Laboratory to maintain arigorous system of
case filing, which has not existed in the past.

Seventh, not only must the files contain all relevant documentation of results,
but the records themselves must be maintained so asto facilitate ready
retrieval. We suggested that the Laboratory keep its own files rather than
integrating Laboratory files with the Bureau's general case filing system.

Eighth, we recommended that the Scientific Analysis Section of the Laboratory
Division develop and implement a coordinated training program for examiners.
Training has been conducted at the unit level, and has developed in an ad hoc
manner. As suggested in the ASCLD/LAB accreditation process, aunified
curriculum for common issues and moot courts for testimony would be helpful.
At the unit level, managers should clearly articulate training criteria and
document completion of curricula.

Ninth, the FBI should develop a uniform program for training examiners with
respect to court testimony and monitoring such testimony. We found the
problem of examiners testifying to matters beyond their expertise or in ways
that were unprofessional in Hahn's testimony in the Avianca case, Williams
testimony in the World Trade Center case, and Martz' testimony in Trepal and

Simpson.

Our tenth and eleventh recommendations addressed the development of written
protocols generally for the scientific procedures utilized. For the analysis
performed in the FBI Laboratory to have wide-ranging credibility in courts and
in the forensic science community, examiners must strictly adhere to
established protocols for the analysis of evidence or document the reasons for



departing from them. The same is true for the handling of evidence and the
adoption of measures to prevent and detect contamination.

Finaly, the role of management is critical to achieving the types of reforms
needed in the Laboratory. As we have noted, before and during our
Investigation Laboratory managers have begun the process of implementing
many of the recommendations we noted above, as the process of preparing for
accreditation continues. Those reforms must be substantive and should be
structured to address the fundamental issues raised in our Report.

VI1Il. Conclusion

The FBI's cooperation with the OIG investigation and acceptance of our
systemic recommendations should be lauded. The process of managing
necessary changes will be challenging in an environment in which scientific
knowledge is expanding and forensic science isincreasingly under scrutiny.
We welcome the FBI's suggestion of our continued involvement in oversight to
assist in ensuring that needed reforms are fully implemented. We will seek to
perform that function in a manner consistent with the L aboratory's expeditious
efforts to obtain ASCLD/LAB accreditation and its ongoing development of
first-class examiners and standards. Although we have rejected the most
inflammatory allegations made by Whitehurst, the FBI Laboratory must fully
acknowledge past problems that have been identified as it continues its pursuit
of excellence in forensic science.

Michael R. Bromwich

Inspector Genera



PART TWO: BACKGROUND TO THE OIG INVESTIGATION

In September 1995, the Department of Justice announced that the Office of the
Inspector General (OlG) was investigating allegations made by Frederic
Whitehurst about the FBI Laboratory. Whitehurst is an FBI Supervisory
Special Agent (SSA) with a doctorate in chemistry who has worked in the FBI
L aboratory since 1986. During most of his career in the Laboratory, Whitehurst
performed chemical analyses of explosives and explosivesresidue, and his
criticisms relate primarily to bombings and explosives cases.

Over severa years, Whitehurst has accused other FBI personnel of serious
misconduct and even illegal acts. Whitehurst alleges that Laboratory examiners
have improperly testified outside their expertise, presented insupportable
conclusions, perjured themselves, fabricated evidence, and failed to follow
appropriate procedures. He also contends that FBI management retaliated
against him for making these accusations. His allegations involve some of the
most highly publicized and significant cases investigated by the FBI in recent
years, including the mail bomb assassination of United States Circuit Judge
Robert Vance, the World Trade Center bombing, the attempted assassination of
former President George Bush in Kuwait, and the bombing of the Alfred P.
Murrah Federa Building in Oklahoma City.

The OIG investigation focused on Whitehurst' s allegations, which largely
concern three components of the Laboratory: the Explosives Unit, the
Chemistry-Toxicology Unit, and the Materials Analysis Unit. At the outset, the
Inspector General emphasized that the investigation would not be restricted to
Whitehurst' s specific allegations, and that the report would also address any
other pertinent issues identified in the course of the investigation and comment
on ways to further enhance the quality of the Laboratory' swork. We have not,
however, attempted to review the Laboratory overal. This report should not be
Interpreted as either criticism or approval of the Laboratory as a whole or of
particular components that are not addressed in the report.



We also think it appropriate to state explicitly our perspective in conducting the
Investigation and reaching our conclusions. The FBI Laboratory aspiresto
provide forensic services of the highest quality, and we did observe some
impressive work by Laboratory personnel. We recognized, however, that one
cannot expect an examiner' swork or testimony to have been perfect in every
caseif it is subjected to a detailed, after-the-fact analysis such as we employed
In our investigation. Laboratory examiners work under time constraints and
other pressures; scientists can legitimately differ in their interpretation of data;
and knowledge and practices in forensic disciplines evolve over time. We also
reviewed, with the benefit of hindsight, certain testimony given under
courtroom examination, where awitness generally cannot reflect at length on
the questions or answers. Bearing these points in mind, when we critically
evaluated individual conduct or Laboratory practices, we attempted to apply
standards that were generally accepted at the time of the events in question.

Whitehurst' s allegations encompass events dating from the early 1980s to the
present. During this period, there have been significant changesin the

L aboratory and the broader legal and scientific environment in which it
operates. To place Whitehurst' s alegations and the OIG investigation in
context, this Part of the report provides background information. Section |
briefly describes the organization of the FBI Laboratory, the Laboratory units
that are central to Whitehurst' s allegations, and some recent developments
affecting the Laboratory in general. Section |1 describes Whitehurst' s
background and career in the Laboratory and then reviews the history of his
complaints about Laboratory practices and personnel. Section |11 summarizes
the OIG' srolein investigating Whitehurst' s alegations and how this Report
was prepared.

|. The FBI Laboratory

This section of the report describes the Laboratory' s organization and the
particular units that are the focus of Agent Whitehurst' s allegations. We also
discuss three developments over the last severa yearsthat have affected, or
will likely affect, the Laboratory' s operations. These are: (1) the Laboratory' s
adoption of aformal quality assurance program and the decision to pursue
accreditation from the American Society of Crime Lab Directors/Laboratory



Accreditation Board (ASCLD/LAB); (2) the FBI' s decision to reduce the
number of agents assigned as examiners within the Laboratory and to replace
many of them with professional support examiners who are not agents; and (3)
changesin thelegal standard for the admissibility of scientific testimony as a
result of the Daubert decision and changes in the federal rules for pretrial
disclosure concerning expert witnesses.

A. Organization of the Laboratory

The FBI' s Laboratory isformally known as the Laboratory Division.
Approximately 583 FBI personnel now work in thisdivision. As shown in the
organizational chart that appears in Attachment B to this Report, the Laboratory
Division comprises five sections: the Scientific Analysis Section (SAS), the

L atent Fingerprint Section, the Special Projects Section, the Forensic Science
Research and Training Center (FSRTC), and the Investigative Operations and
Support Section. Sections within the Laboratory Division are divided into
different units according to function. Although there have been certain
organizational changes since the 1980s, the Laboratory' s basic organizational
structure and manageria hierarchy have largely remained the same.

The Laboratory Division is headed by an Assistant Director of the FBI. Donald
W. Thompson has served as Acting Laboratory Director since January 16,
1996. His predecessor as Laboratory Director was Milton Ahlerich, who held
the position from July 1994 until hisretirement in January 1996. John Hicks
was the Laboratory Director from 1989 until his retirement in July 1994.

The Scientific Analysis Section (SAS) is responsible for forensic examinations,
except those involving the examination of latent prints or documents. Until
recently, the SAS was divided into seven units. Chemistry-Toxicology,
Explosives, DNA Analysis, Firearms and Toolmarks, Hairs and Fibers,
Materials Analysis, and Forensic Science Systems. The SASis headed by a
Section Chief, currently Randall S. Murch, and each unit is headed by a Unit
Chief.



Cases submitted for analysisin the SAS aretypically assigned to a Principal
Examiner, who may also be referred to as the Primary Examiner or PE. The
Principal Examiner isresponsible for preparing the Laboratory' sfinal report on
the case, which may include analyses performed by that examiner and other

L aboratory examiners designated Auxiliary Examiners or AEs. When Auxiliary
Examiners complete their examinations, they submit reports, called dictation,
for inclusion in the Principal Examiner' s official report. For example, an
explosives case might be assigned to a Principal Examiner in the Explosives
Unit, who prepares a Laboratory report based on his or her own work and on
dictation submitted by Auxiliary Examinersin other units.

In bombing and other explosives-related cases, two different units normally
have important roles. The Explosives Unit (EU) has been responsible for the
analysis of the overall construction of explosive devices, and examiners from
that unit have been assigned as the Principal Examinersin most explosives
related cases. EU examiners, however, are not chemists and do not perform a
chemical analysis of the explosive material of unexploded devices or the
explosives residue of exploded devices. The EU examiners generally do not
have academic degrees or significant experience in scientific disciplines; most
of them are experienced FBI agents with backgrounds in military explosive
ordnance disposal (EOD).

Until mid-1994, the chemical analysis of most explosives and explosives
residue was largely conducted by examinersin the Materials Analysis Unit
(MAU). From 1989 until 1994, Frederic Whitehurst was the Laboratory' s
senior examiner of explosivesresidue. In 1993, Steven Burmeister also began
examining explosives residue, and since mid-1994, Burmeister has been the
Laboratory' s senior examiner in that field. Before 1994, the Chemistry-
Toxicology Unit (CTU) also worked on certain explosives cases because that
unit performed analyses to identify smokeless powder. The CTU had one or
more mass spectrometers (a sophisticated instrument used to identify chemical
materials), which the CTU used to analyze various substances for its own
examinations or for other units, including the MAU. In the summer of 1994,
SAS Chief Kearney transferred responsibility for explosives residue analysis
from the MAU to the CTU. Burmeister was reassigned to the CTU, while



Whitehurst remained in the MAU and later began training to become an
examiner of paints and polymers.

B. The Laboratory' sQuality Assurance Plan and Accreditation

Changesin Laboratory practices are occurring due to the Laboratory' s
decisions over the last severa yearsto implement aformal quality assurance
plan and to seek accreditation by ASCLD/LAB. These changes merit comment
for two reasons. In evaluating Whitehurst' s accusations that others have
violated Laboratory policies or otherwise acted unprofessionaly, it isimportant
to recognize that the Laboratory' s practices related to quality assurance have
evolved significantly. Thisfact is also relevant in attempting to identify waysto
further improve the quality of the Laboratory' s work.

Before November 1992, there was no formal quality assurance plan for the
Laboratory. Instead, the Laboratory sought to promote quality through practices
that included: (1) assigning agents to the Laboratory only after they had worked
for at least three yearsin the field and requiring one to two years of on-the-job
training in the Laboratory for agents to qualify to work as examiners; (2)
consultation among examiners about the interpretation of their results; (3)
review and approval of work by unit chiefs before reports were released; and
(4) proficiency tests. Because there was no comprehensive quality assurance
plan, however, separate units within the Laboratory largely implemented
quality assurance measures on an individual basis.

In August 1991, Laboratory Director Hicks approved arecommendation by
James Kearney, then the Chief of the FSRTC, to create a quality assurance
group to develop a quality assurance and safety program for the entire
Laboratory. At that time, an ASCLD Study Committee within the Laboratory
was already conducting an internal review of practices and procedures based on
standards used by the American Society of Crime Lab Directors/L aboratory
Accreditation Board (ASCLD/LAB). ASCLD/LAB administers a voluntary
program for accreditation of forensic |aboratories based on several objective
criteria.



On September 6, 1991, the Study Committee reported to Hicks that it had
completed its self-review of the Laboratory. The Study Committee observed
that the Laboratory could meet the requirements for accreditation, provided that
ASCLD/LAB clarified certain requirements and the L aboratory implemented
certain recommendations made by the Study Committee. Within aweek of the
self-review, however, the Study Committee advised Hicks that the internal
Inspection showed that several units had not incorporated recently approved
policies, including policies related to protocols and the handling of evidence,
Into their respective manuals.

In December 1991, Study Committee member James Mudd participated as an
observer in an ASCLD/LAB inspection of another laboratory. Mudd was
impressed by the thoroughness of the inspection. Based on Mudd' sexperience,
Kearney sent a January 17, 1992, memorandum to Hicks noting that:

Compared to the ASCLD/LAB inspection, theinitial internal
inspection conducted by the [Study Committee] lacked sufficient
depth to be atrue reflection of what might be encountered during
a[n] actual ASCLD/LAB inspection. Therefore, before the

L aboratory Division applies for accreditation by ASCLD/LAB, a
more thorough and in-depth self-evaluation, based on
ASCLD/LAB accreditation criteria, should be undertaken by the
L aboratory Division.

Kearney also noted that the ASCLD/LAB inspection placed agreat deal of
emphasis on documentation and the extent to which a laboratory followed
documented procedures. Hicks endorsed Kearney' s recommendation that the

L aboratory undertake a more thorough self-evaluation. During 1992, Mudd and
others at the FSRTC developed aformal Quality Assurance Program
Implementation Plan (the QA plan ) based primarily on the ASCLD/LAB
standards for accreditation.



Hicks approved the QA plan and distributed it to the section chiefsin
November 1992, with a memorandum noting that the plan would be
administered by the Quality Assurance and Safety Group (QASG) at the
FSRTC. The plan outlined the organizationa structure, procedures, and
implementation schedule for a comprehensive, Laboratory-wide QA program.
In 1993, Hicks approved a recommendation that each unit chief designate a
quality control coordinator for each unit. The QASG also began developing a
program to audit quality assurance within the Laboratory. Training of
representatives from different units for the QA program was conducted in May
and November 1993. Over the next two years, the Laboratory continued to
refineits QA program and to conduct further internal reviews.

The Laboratory has aso implemented several new policies since 1991 asit has
formalized its quality assurance program. In May 1991, Hicks approved
recommendations by the Study Committee that the Laboratory adopt policies
related to the marking and storage of evidence, the use of new technical
procedures, corrective actions, and open proficiency testing. Examiners know
they are being tested in open proficiency tests; in contrast, they are not aware
they are being tested in blind proficiency tests. In September 1991, Hicks
endorsed the Study Committee' s recommendation that individual units
establish manuals for protocols, quality control, training, and safety. Hicks
recirculated these policies in January 1994, along with a directive that each unit
chief prepare a memorandum describing his unit' s compliance.

Two reviews of the Laboratory were completed in the summer of 1994. In June
1994, the Audit Division of the OIG issued areport on the Laboratory. The
Audit Report noted that not all Laboratory units had implemented the QA plan
uniformly and recommended, among other things, that the Laboratory improve
its procedures for documenting casework. That summer, the QASG evaluated
the implementation of the QA plan by different units. The QASG review found
inconsistent policies and procedures among units on such matters as the unit
manuals, evidence handling policies, and protocol format. The review also
noted a lack of Laboratory-wide guidelines for casework documentation, report
writing, and proficiency testing.



In July 1994, FBI Director Louis J. Freeh appointed Milton Ahlerich to succeed
John Hicks as Laboratory Director after Hicksretired. Freeh directed Ahlerich

to improve quality assurance generally in the Laboratory and to actively pursue
accreditation. Consistent with this directive, and as aresult of the Laboratory' s
internal reviews and the OIG audit, Ahlerich implemented several new policies.

In September 1994, Ahlerich issued a memorandum restating L aboratory-wide
policies for case review, documentation, evidence handling, and safety. In
January 1995, the Laboratory adopted revised policies for blind proficiency
testing. The next month, Ahlerich approved guidelines for standard operating
procedures in the Laboratory. In July 1995, new policies concerning the
preparation of case notes and the monitoring of testimony by Laboratory
examiners were adopted. In September 1995, Ahlerich approved a new open
proficiency testing program. That same month, Ahlerich also approved a new
policy for the control of evidence.

Implementation of aformal QA plan isimportant to the quality of the

L aboratory' swork and is a preliminary step to obtaining accreditation by
ASCLD/LAB. Many federal, state, and local forensic laboratoriesin the United
States have been accredited, including eight operated by the Drug Enforcement
Administration and three operated by the Bureau of Alcohol, Tobacco, and
Firearms. Laboratoriesin Australia, Canada, Hong Kong, New Zealand, and
Singapore a so have been accredited by ASCLD/LAB.

The FBI Laboratory has not previously applied for accreditation, although the
FBI supported the formation of ASCLD and the later development of the
accreditation program. Former Laboratory Director Hicks told us that the FBI
had not sought accreditation during his tenure for reasons that included: (1) the
costs and time demands of the ASCLD/LAB inspection; (2) the fact that
accreditation was not required for examiners to testify; and (3) doubts by
management whether the Laboratory needed to be formally accredited.
ASCLD/LAB itself acknowledges that the fact that alaboratory chooses not to
apply for accreditation does not imply that the laboratory is inadequate or that
Its results cannot be trusted.



To prepare for accreditation, in January 1995, the Laboratory created a separate
Quality Assurance Unit (QAU) as part of the FSRTC in Quantico, Virginia
The QAU was charged with working with other units of the Laboratory and
management to review practices and procedures and to assure that the standards
for accreditation are met. James Mudd, who had worked on the Laboratory' s
guality assurance programs since 1990, was named the Quality Assurance
Program Manager.

The QAU gave a presentation about the accreditation process to all Laboratory
Division employees in March 1995. Subsequently, Ahlerich circulated a
memorandum dated May 31, 1995, asking all Laboratory employees to read the
ASCLD/LAB manual and to return a signed acknowledgment that they had
done so. The Laboratory initially planned to submit an application in 1995, but
that goa was not met because the QAU and other units of the Laboratory have
continued to review and revise various policies and procedures.

Accreditation will be an on-going process. It begins with a self-evaluation by
the applicant laboratory, which then submits an application to ASCLD/LAB.
Teams of inspectors, who are from other accredited |aboratories, inspect the
applicant laboratory to determine if it meets specified criteria. After the
Inspection report is prepared, the applicant laboratory has a one-year period in
which to remedy any deficiencies before ASCLD/LAB decides on the
application. Once alaboratory is accredited, it must submit annual accreditation
review reportsto ASCLD/LAB. To remain accredited, a laboratory must
complete the entire application process again after five years.

The FBI advised the OIG in February 1997 that it now intends to submit its
written application to ASCLD/LAB later this year. Because the decision on
accreditation may not occur until aslong as ayear after the on-site inspection,
it will still be some time before the Laboratory obtains accreditation.

C. TheHiring of Non-Agent Examiners



While attempting to implement aformal QA plan and to otherwise prepare for
accreditation, the FBI Laboratory in the last few years has seen major changes
in its staff of forensic examiners. Until 1994, the Laboratory Division generally
required its examinersto also be FBI agents, except in the Latent Fingerprint
section, where the examiners have always been non-agent professional staff.
The FBI in 1993 reduced the number of agents assigned to FBI Headquartersin
Washington, D.C., a step that had a substantial impact on the Laboratory
Division. Many experienced agent examiners have left the Laboratory Division
and have been transferred to FBI offices around the country, where they are
working as investigative agents rather than as forensic examiners.

The Laboratory Division has begun training civilian professional support
examiners to replace some of the former agent examiners. New examiners have
been hired from other forensic laboratories and from personnel who have
worked in the Laboratory but were previoudly ineligible to become examiners
because they were not agents. As of September 1996, the Laboratory had
approximately 204 examiners, including 61 agent examiners and 143
professional support examiners. Of the latter, 102 had fully completed their
training and had been deemed qualified by the FBI to testify to their
examinations. Within the SAS, there were 68 examiners, including 38 agent
examiners and 30 professional support examiners. In contrast, at the end of
1993, there were 60 agent examinersin the SAS and 103 agent examinersin
the Laboratory Division overall, aswell as 84 non-agent fingerprint examiners.

The reduced agent staff has continued to do case work while also assisting in
the training of new examiners. The Laboratory Division acknowledges that
these personnel changes have caused some disruption and delaysin the
processing of cases. Over time, the FBI intends to have professional support
examiners occupy nearly all examiner positionsin the Laboratory.

D. Changing L egal Standardsfor Admissibility and Disclosure

In the last several years, the legal standards for the admissibility of scientific
expert testimony and for pretrial disclosure concerning expert testimony have



significantly changed. Because these evolving standards are part of the context
in which the Laboratory operates, and they may affect the operations of
forensic laboratoriesin general, we comment briefly on them here.

The United States Supreme Court in June 1993 adopted a new standard for the
admissibility of scientific evidencein its decision in Daubert v. Merrill Dow
Pharmaceuticals, Inc. The Court there held that Federal Rule of Evidence 702
supersedes the general acceptance test established nearly 70 yearsearlier in
Frye v. United States. Rule 702, the Supreme Court concluded, does not require
genera acceptance in the relevant scientific community as an absolute
prerequisite for the admissibility of scientific evidence. Instead, when presented
with proposed scientific testimony, the district court must make a preliminary
assessment of whether the reasoning or methodology underlying the testimony
Isscientifically valid, and is thereforereliable in an evidentiary sense.

Daubert explicitly contemplates that the district courts will have a gatekeeping
role with respect to scientific expert evidence. While declining to adopt a
definitive checklist or test, the Supreme Court noted several factors a court
should consider. Those factorsinclude: (1) does the theory or technique involve
testable hypotheses; (2) has the theory or technique been subject to peer review
and publication; (3) are there known or potential error rates and are there
standards controlling the technique' s operation; and (4) is the method or
technique generally accepted in the scientific community? The trial court must
also consider the relevance or fit of the proposed testimony by determining if
the reasoning and methodology can properly be applied to the facts at issue.

The application of Daubert in criminal cases will be clarified through further
court decisions, and we do not attempt in this Report to assess Daubert' s
implications for testimony by Laboratory examinersin particular areas. Nor do
we address how courts should distinguish scientific expert testimony from non-
scientific expert testimony or what standards should determine the admissibility
of the latter.



The federal rules concerning the disclosure of expert testimony changed
effective December 31, 1993. Although the Federal Rules of Criminal
Procedure previously allowed defendants to obtain certain test results and
reports, some courts had held that the rules did not necessarily require pretrial
disclosure of the identity of expert withesses who had not prepared reports.
Under the amended rules, the government, if requested by the defendant, must
provide awritten summary of intended expert testimony. The summary must
describe the opinions of the witness, the bases and reasons therefore, and the
gualifications of the witness.

Expert testimony may be subject to increased scrutiny as aresult of Daubert
and the changes in the disclosure rules. If so, these new legal standards will
have an impact on forensic laboratories as well as the courts. Laboratories will
need to provide sufficient information so counsel can make the required written
disclosures, including the bases and reasons for opinions and the expert' s
gualifications. Such information in turn will likely be part of the material
considered by district courts in those cases where Daubert is applied to evaluate
proposed expert scientific testimony.

[1. Whitehurst and His Allegations

This section describes Agent Whitehurst' s background and career in the FBI

and provides abrief history of his allegations about misconduct in the
L aboratory.

Frederic Whitehurst entered college in 1965 at East Carolina University in
Greenville, North Carolina. In 1968, he interrupted his college studies to enlist
inthe U.S. Army. Whitehurst served in the Army until 1972, when he was
honorably discharged after three tours of duty in Vietham. In 1974, Whitehurst
received abachelor' s degree in chemistry from East Carolina University. He
received adoctorate in chemistry from Duke University in 1980 and then
worked for two years as a research associate in chemistry at TexasA & M
University.



In 1982, Whitehurst joined the FBI. After completing training at the FBI
facility in Quantico, Virginia, he worked as afield agent on criminal
investigations in Houston, Sacramento, and Los Angeles. In 1986, he began
working in the Laboratory at FBI Headquarters in Washington, D.C., where he
was assigned to the Materials Analysis Unit (MAU). As a matter of FBI policy,
L aboratory scientists generally do not testify until they have been qualified as
examiners. Whitehurst was qualified by the Laboratory as an examiner in
forensic chemistry in 1987. From that time until 1994, hiswork focused on the
analysis of lubricants, explosives, and explosives residue.

After the explosives analysis program was transferred to the CTU in June 1994,
Whitehurst remained in the MAU, where he was reassigned to begin training to
become an examiner of paints and polymers. He maintains that the transfer of
the explosives analysis program to the CTU and his reassignment were in
retaliation for his allegations that L aboratory scientists improperly performed
analysesin certain cases, including the World Trade Center bombing case. In
1996, Whitehurst was reassigned to the newly-formed Hazardous Material
Response Group (HMRG) after the MAU' s paint and polymer anaysis
program was transferred to the CTU. In the HMRG, Whitehurst conducted
studies related to environmental crimes investigations while he aso continued
to work on becoming qualified as an examiner in paints and polymers.

Whitehurst' s complaints about other FBI scientists arose soon after he joined
the Laboratory. Whitehurst trained as an examiner under Terry Rudolph, who
aso has a doctorate in chemistry and who was the Laboratory' s senior
examiner in the field of explosives residue analysis from 1977 to 1988.
According to Whitehurst, Rudolph was very sloppy in hiswork habits.
Whitehurst maintains that Rudolph kept hiswork areadirty and in disarray, that
he was indifferent to problems of contamination, and that he reached
conclusions that were not supported by adequate analyses. Whitehurst also
maintains that he voiced his concerns about Rudolph to the MAU chiefs and
othersin the Laboratory to no avail.

In May 1989, Whitehurst communicated his concerns about Rudolph’ swork to
persons outside the Laboratory during the trial in United Statesv. Psinakis. In
that case, Whitehurst reexamined evidence that Rudolph in 1982 had




determined contained traces of the explosive PETN. While the trial was under
way, Whitehurst approached a defense expert and told him that he thought the
identification of PETN on the evidence might have resulted from contamination
due to Rudolph' swork habits. Whitehurst did not tell the prosecutor or
Rudolph about his misgivings before he spoke with the defense expert.

After returning to the Laboratory from the Psinakis trial, Whitehurst advised his
unit chief and the Laboratory Director of his actions because he was concerned
that he may have violated FBI policy. In August 1989, the FBI' s Office of
Professional Responsibility (FBI OPR) began an investigation of Whitehurst' s
actionsin the Psinakistrial. John Hicks, the Laboratory Director, wrote to FBI
OPR in November 1989, recommending that Whitehurst receive an oral
reprimand. Hicks later repeated this recommendation in the fall of 1990.
Consistent with FBI procedures, the FBI Administrative Service Unit (ASU)
reviewed the matter to determine an appropriate sanction. On October 26, 1990,
Whitehurst was suspended for one week without pay and placed on six months
probation.

In July 1989, the Assistant United States Attorney (AUSA) in Psinakis wrote to
L aboratory Director Hicks and stated that Rudolph' s analysis was deficient,
that the judge had nearly excluded Rudolph' s testimony, and that the defense
had seriously impeached Rudolph. This was the first formal, written complaint
against Rudolph. It came from areliable source, independent of Whitehurst.
The prosecutor did not criticize Whitehurst, but instead noted that he appeared
sincerely committed to the integrity of the judicial process.

As aresult of the letter from the prosecutor, MAU chief Jerry Butler reviewed
200 of Rudolph' s cases and found administrative shortcomings including
missing notes and lack of documentation. After Butler recommended a more
thorough technical review, CTU chief Roger Martz reviewed 95 of Rudolph’ s
casefiles. In August 1989, Martz reported that Rudolph' s analyses supported
the results and that Martz found no technical errorsin the final reports. The

L aboratory concluded that further inquiry was not required. Despite the
prosecutor' s written complaint, the Laboratory did not then review atranscript
of Rudolph' stestimony in Panakis, and Rudol ph was never disciplined for his
actionsin that case.



In December 1990, Whitehurst again complained within the Laboratory about
Rudolph' swork habits and also alleged that Rudolph was aracist, had abused
annual leave, had perjured himself, and had lied to an AUSA. Asaresult, FBI
OPR opened an investigation on Rudolph and the Laboratory in March 1991
directed MAU Chief James Corby to review a number of Rudolph' s cases.
After reviewing 200 cases, Corby found that 57 lacked sufficient information to
support certain of Rudolph' s conclusions. Based on this review, in April 1992,
SAS Chief Kenneth Nimmich recommended to Director Hicks that Rudolph
review the 57 cases and attempt, based on his recollection or personal notes, to
add documentation to support the findings and then prepare a memorandum for
each file describing any additional information. Nimmich also recommended
that Rudolph be severely reprimanded for his casework. Instead, Director Hicks
admonished Rudolph orally at a meeting in which Hicks also gave Rudolph a
cash bonus.

After the FBI OPR completed itsinvestigation, the FBI Administrative
Services Division (ASD) advised Rudolph in June, 1982 that the inquiry had
not developed facts warranting any administrative action. In March 1993,
Nimmich reported to Hicks that Rudolph had reconstructed 57 files and that the
action taken was documented in the files. Nimmich further recommended that
the matter be closed. Whitehurst apparently was not formally told by

L aboratory management about the results of the FBI OPR investigation or the
various reviews of cases worked by Rudolph.

In the spring and summer of 1993, Whitehurst became embroiled in
controversies within the Laboratory about the analysis of certain evidence from
the February 1993 bombing of the World Trade Center. Briefly stated, he
contended that Lynn Lasswell improperly labeled certain peaks on the output
from an lon Mobility Spectrometer (IMS) as indicative of the explosive urea
nitrate; that Lasswell incorrectly concluded that urea nitrate could be identified
with the use of mass spectrometry in areport approved by his Unit Chief Roger
Martz; and that another examiner had pressured Whitehurst to remove
gualifying language from his conclusionsin areport. In July 1993, Whitehurst
sent Hicks memoranda describing these complaints and also asserting that
Lasswell and Martz were not qualified to examine explosives.



Whitehurst' s allegations first came to the attention of the OIG in the fall of
1993 during an OIG audit of the Laboratory Division. When OIG auditors
interviewed Whitehurst in October and December 1993, he described his
complaints about other Laboratory personnd in the World Trade Center
investigation and Rudolph. He later wrote two memorandato OIG auditor Dan
Strohl in December 1993 that primarily concerned the World Trade Center
case.

Thefirst trial related to the bombing of the World Trade Center began in
September 1993. The government submitted copies of the Strohl memorandato
the district court, which in turn directed the government to give the memoranda
to the defense attorneys and to alow Whitehurst to be interviewed by them.
Defense counsal interviewed Whitehurst in January 1994; the transcript of the
interview was placed under seal by the district court. Neither the prosecution
nor the defense called Whitehurst as awitness at this trial.

In February 1994, Whitehurst' s attorney, Stephen Kohn, wrote to the FBI
describing various allegations regarding the Laboratory and stating that an
Investigation should be conducted by a special counsel. FBI General Counsel
Howard Shapiro responded to Kohn that the FBI Office of General Counsel
(FBI OGC) would conduct an investigation itself. Over the next severa
months, the FBI OGC interviewed Whitehurst and other persons, reviewed
documents, and reviewed the previous internal investigations. The FBI OGC
investigation is described in aMay 1994 memorandum to Shapiro from Steven
Robinson, the Principal Deputy General Counsel, and John Sylvester, an
Assistant General Counsel. Robinson and Sylvester concluded that, except for
the Rudol ph matter, the Laboratory had fully investigated each of Whitehurst' s
allegations and taken appropriate action. Regarding Rudolph, the authors of the
May 1994 memorandum noted that they did not think hiswork product would
withstand significant scientific or legal scrutiny and they recommended that
MAU chief James Corby review all of Rudolph' s casework.

During the spring of 1994, the OIG Audit Division was completing a draft
report based on itsreview of the Laboratory. In May 1994, the Audit Division
referred the allegations made by Whitehurst to the OIG Investigations Division
(OIG INV). That month, OIG INV agents interviewed Whitehurst, who



repeated allegations he had made earlier to OIG audit personnel. After meeting
with the FBI OGC and reviewing the May 1994 memorandum by Robinson and
Sylvester, OIG INV concluded that the issues raised by Whitehurst were
largely being addressed by either the OIG audit process or the FBI OGC
Investigation.

OIG INV did, however, decide to review further Whitehurst' s alegations that
conclusions or dictation he had prepared as an auxiliary examiner had not been
accurately incorporated by EU examiner J. Thomas Thurman into final

L aboratory reports. This was an issue that the FBI OGC had also determined
merited further investigation. In the fall of 1994, the FBI gave the OIG copies
of reports prepared by Thurman that incorporated dictation by Whitehurst.
After reviewing these reports, Whitehurst identified to the OIG what he
maintained were material alterationsin severa of hisdictations. In January
1995, the OIG interviewed James Corby, then the unit chief of the MAU, who
had also reviewed Thurman' s reports and concluded that some of Whitehurst' s
dictations had been significantly changed.

OIG INV sought to interview MAU examiner Steven Burmeister to determine
If hisdictation, like Whitehurst' s, had been changed in reports prepared by
Thurman. Because Burmeister was involved in several on-scene bombing
investigations, this interview did not occur until May 1995. In the interview,
Burmeister did not identify any significant changesto his dictation, but he did
support Whitehurst' s allegations that some CTU examinersin the World Trade
Center case had examined explosives residues without having been qualified by
the Laboratory to perform such examinations and they had incorrectly
concluded that urea nitrate had been identified in certain evidence.

Based on the Burmeister interview and additional correspondence from
Whitehurst, the OI G concluded that it should review Whitehurst' s allegations
more broadly. Over the spring and summer of 1995, the OI G discussed with
FBI OPR possibly conducting ajoint investigation. In July 1995, the Inspector
General determined that the OIG should expand its investigation to include
those allegations previously being reviewed by FBI OPR. FBI Director Freeh
agreed with this determination and advised the OIG that the FBI would
cooperate fully in the investigation.



Whitehurst' s allegations became publicized in the late summer and early fall of
1995. On August 14, 1995, he was called by the defense to testify in the trial of
Shelk Omar Abdel-Rahman, who was charged with various co-defendants with
aconspiracy that included the World Trade Center bombing as an overt act,
other bombingsin New Y ork, and the murder of two individuals. In testifying,
Whitehurst claimed that he had been pressured to bias his interpretation of
evidence in the World Trade Center investigation and that initial reports about
the presence of urea nitrate were incorrect.

Nearly one month later, on September 12, 1995, defense attorneys subpoenaed
Whitehurst to testify in People v. O.J. Simpson, the California state court trial
of O.J. Simpson for the murders of Nicole Brown Simpson and Ronald
Goldman. Shortly thereafter, Whitehurst made several media appearances,
appearing on the television programs Prime Time Live on September 13, 1995;
The Larry King Show on September 14, 1995; and The Today Show on
September 25, 1995. An article about Whitehurst' s allegations also appeared in
the September 25, 1995, issue of Newsweek magazine.

In response to the media attention, the FBI issued a press release on September
13, 1995. The release noted that Whitehurst had raised a variety of concerns
about forensic protocols and procedures employed in the FBI Laboratory, and
stated that the FBI had vigorously investigated his concerns and is continuing
to do so. The FBI press release further stated that the FBI had reviewed more
than 250 cases involving prior work in the Laboratory and to date had found no
evidence tampering, evidence fabrication, or failure to report exculpatory
evidence. The press release observed that [a]ny finding of such misconduct will
result in tough and swift action by the FBI. The release also stated that the FBI
was fully cooperating with the OI G investigation of Whitehurst' s allegations.

On September 16 and 17, 1995, defense attorneys and prosecutorsin the
Simpson case interviewed Whitehurst regarding Roger Martz and related
matters. In July 1995, Martz had testified in the Simpson trial that he had
examined certain blood samples and concluded that they did not contain blood
that had been preserved with the compound EDTA. The defense in Simpson



proposed calling Whitehurst to testify that Martz had a habit or custom of
biasing test results to support the prosecution.

In an order issued September 20, 1995, California Superior Court Judge Lance
Ito ruled that Whitehurst would not be allowed to testify. Judge Ito noted that
Whitehurst had no direct knowledge concerning the EDTA testing in the
Simpson case and that whether Martz was qualified to conduct explosives
residue testing in other cases had no direct bearing on the EDTA testing.

[11. The OIG Investigation

On September 18, 1995, the Department of Justice announced that the OIG was
Investigating allegations by Whitehurst and that the OIG would select a panel

of forensic scientiststo assist in the investigation. The OIG invited both the FBI
and Whitehurst to suggest names of possible outside experts. Laboratory
Director Milton Ahlerich responded with suggestions and also stated that the

L aboratory welcomed areview of its work and would cooperate completely
with the OI G to facilitate whatever review it deemed appropriate. Whitehurst
also said he welcomed an outside review of his alegations, and he too
suggested experts who might participate.

In identifying expertsto assist in the investigation, the OIG sought scientists
who are respected internationally and who have expertise both in the relevant
scientific areas and in the operation of scientific laboratories. On November 8,
1995, the OIG announced that five scientists would serve as consultants in the
Investigation. Those scientists, their positions, and their qualifications are
described below:

o Mr. Nicholas S. Cartwright is currently the Officer in Charge of
the Science & Technology Branch of the Royal Canadian
Mounted Police (RCMP) and the Manager of the Canadian Police
Research Centre. He served previoudly as the Chief Scientist-



Chemistry in the RCMP Central Forensic Laboratory and has
extensive experience in the forensic applications of analytical
chemistry, including explosives residue, paints, and fire debris. He
chairsthe Internationa Civil Aviation Organization' s Ad Hoc
Group of Specialists on the Detection of Explosivesand isa
member of the Federal Aviation Administration' s Security
Research & Development Scientific Advisory Panel.

Dr. Paul B. Ferraraisthe Director of the Division of Forensic
Science for the Commonwealth of Virginia. A nationally
recognized expert in the field of DNA analysis, Dr. Ferrara serves
on the National DNA Advisory Board. He isthe past chairman of
ASCLD/LAB and was amember and consultant, respectively, to
the 1992 and 1996 National Research Council Committees on
DNA Technology in Forensic Science.

Mr. Douglas M. Lucasistheretired Director of the Centre of
Forensic Sciences of the Province of Ontario, Canada. He is a past
president of the American Academy of Forensic Sciences
(AAFYS), and served for twelve years as the Chair of the AAFS
Ethics Committee. He also is a past president of ASCLD and the
International Association of Forensic Sciences.

Dr. Gerard Murray, aPrincipal Scientific Officer of the Forensic
Science Agency of Northern Ireland, is one of the world' sleading
authoritiesin the analysis of explosives residue. He has testified in
terrorist cases in the United States, Germany, the Republic of
Ireland, and the United Kingdom. In 1994, he was named an
Officer of the Order of the British Empire.

Dr. Richard Schwoebd retired in 1995 from the Sandia National

L aboratories in Albuquerque, New Mexico, where he had held
numerous posts in athirty-three year career. As Director of the
Surety Assessment Center, he was responsible for nuclear weapon



safety and reliability. While serving as Director of Components at
Sandia, Dr. Schwoebel |ed ateam of scientists that provided the
General Accounting Office with an independent assessment of the
1989 explosion that killed 47 crewmen aboard the U.S.S. lowa.

Four attorneys from the Department of Justice also played centra rolesin the
investigation. These attorneys are Barry Rand Elden, an Assistant United States
Attorney and the Chief of Appeals for the United States Attorney' s Office for
the Northern District of Illinois; Scott Bales, an Assistant United States
Attorney in the District of Arizona; Nicole Cubbage, a prosecutor in the Fraud
Section of the Justice Department' s Criminal Division; and Lawrence Lincoln,
an Assistant United States Attorney in the Western District of Washington.
Also assisting in the investigation were several personnel from the OIG,
including Inspector Alison Murphy and Special Agents Robert Mellado,
Kimberly Thomas, Joseph LeStrange, and Judson Spring.

After the investigative team was assembled in late 1995, the OIG began
obtaining pertinent documents from the FBI and continued reviewing
communications received from Whitehurst. Ultimately, the FBI provided more
than 60,000 pages of documents in response to requests from the OI G,
including case files, work notes, test results, policies, internal memoranda, and
other materials. The OIG' sinvestigative team also interviewed individuals who
were identified as possibly having relevant information.

Interviews were conducted by the attorneys and OI G special agents working on
the investigation. In some instances, one or more of the scientific experts
attended the interviews and asked questions themselves. Certain witnesses,
including Agent Whitehurst, were interviewed under oath, and their interviews
were transcribed. Other interviews were summarized in memoranda prepared
by OIG special agents. More than 100 witnesses were interviewed as part of the
Investigaion, and severa were interviewed more than once. The experts and
attorneys met in Washington, D.C., beginning in late 1995 and continuing
through early 1997 to discuss the course of the investigation, additional
information to be obtained, and our conclusions.



After adraft of the Report was completed on January 21, 1997, the OIG invited
the FBI to review the draft for factual accuracy. The FBI provided seventy-two
pages of written comments on February 12, 1997 and twelve additional pages
of comments on March 24, 1997. The OIG also solicited comments on parts of
the draft from certain United States Attorneys Offices or others who had been
involved in the prosecution of particular cases. Agent Whitehurst began
reviewing adraft of the Report, but declined to provide comments after the
OIG refused to alow his private attorney to also review the draft. Based on the
responses received from the FBI and others, the experts and attorneys again
met and considered whether revisions were appropriate.

Thisreport is the result of the foregoing investigative efforts.



PART THREE: ANALYSISOF PARTICULAR MATTERS

SECTION A: ALLEGATIONS CONCERNING TERRY RUDOL PH

|. Introduction

Since Whitehurst joined the Laboratory in 1986, he has repeatedly complained
about SSA Terry Rudolph, who preceded Whitehurst as the Laboratory's senior
examiner of explosives residue. Whitehurst alleges that Rudol ph was
incompetent and that the Laboratory sought to ignore or cover up his
deficiencies. In this section, we address all egations that Whitehurst and others
have made concerning Rudolph, and we evaluate the Laboratory's actionsin
response to those allegations.

Terry Rudolph worked as an explosives residue examiner in the Laboratory
from 1979 until 1988, when he began teaching at the FBI Academy in
Quantico, Virginia. After Whitehurst joined the Laboratory in 1986, he worked
with Rudolph to become qualified to examine explosives residue. Whitehurst
soon began complaining to his unit chiefs that Rudolph was sloppy in that he
maintained a messy work area and performed inadequate examinations.

In 1989, Whitehurst voiced his concerns about Rudolph for the first time
outside the Laboratory. During the trial in United States v. Psinakis, Rudolph
was expected to testify about his identification of the explosive PETN on
certain evidence. After the prosecutor learned the defense intended to challenge
Rudolph's analyses, Whitehurst was asked to re-examine the evidence.
Whitehurst also found PETN in his examinations, and he attended the trial
prepared to testify. Without first raising his concerns with the prosecutor or
Rudolph, Whitehurst approached a defense expert and said he thought the FBI's




identification of PETN may have resulted from contamination of the evidence
due to Rudolph's sloppy work habits.

Whitehurst ultimately did not testify at the trial. In Part Four of this Report, we
discuss our evaluation of his conduct and his claim that the FBI improperly
retaliated against him by suspending him for one week for his actions.

Rudolph did testify in Psinakis. At the end of thetrial, the jury acquitted the
defendant. In July 1989, the prosecutor, Assistant United States Attorney
(AUSA) Charles Ben Burch, wrote to the FBI complaining that Rudolph's
anaysis was deficient, that the judge had nearly excluded his testimony, and
that Rudolph had been seriously impeached by the defense.

In August 1989, the Laboratory completed two internal reviews of Rudolph's
casework. MAU Chief Jerry Butler reviewed 200 cases, found numerous
administrative shortcomings, and recommended a further in-depth review. CTU
Chief Roger Martz reviewed 95 case files, reported that Rudolph's analyses
supported the results and that Martz found no technical errors, and
recommended there be no further technical review of Rudolph's cases. The

L aboratory concluded that no further action concerning Rudolph was
necessary.

In 1991, the FBI OPR opened an investigation concerning Rudol ph after
Whitehurst complained not only about his sloppy work but also that Rudol ph
had perjured himself, lied to an AUSA, and abused annual |eave, and that
Rudolph and his technician Edward Bender were racists. As aresult of
Whitehurst's alegations, the Laboratory also initiated athird review of
Rudolph's casefiles, this one by MAU Chief James Corby.

After reviewing 200 cases, Corby reported that he found 57 lacking adequate
documentation or information to support the stated conclusions. CTU examiner
Lynn Lasswell also reviewed the 57 cases identified by Corby. In April 1992,



SAS Chief Kenneth Nimmich advised Laboratory Director John Hicks that
Rudolph would be asked to review the 57 cases and, if possible, reconstruct
from his personal recollection, diaries, or other personal notes sufficient
documentation for the findings reported. Nimmich stated that a memorandum
should be prepared for each file describing any additional information.

Nimmich also recommended in April 1992 that Rudolph be severely
reprimanded for his lack of professionalism and inattention to detail. Instead,
Hicks admonished Rudolph orally at a meeting in which Hicks also gave
Rudolph a cash incentive award. In June 1992, the FBI advised Rudolph that
the FBI OPR inquiry had not developed facts warranting administrative action.
In March 1993, Nimmich reported to Hicks that Rudolph had reconstructed the
57 files and that Nimmich recommended the matter be closed.

Within the Laboratory, MAU Chief Corby advocated afurther review of
Rudolph's case work. In May 1994, after investigating Whitehurst's allegations
onsevera matters, the OGC recommended that Corby review al of Rudolph's
cases. After reviewing 654 of Rudolph's cases, Corby reported in November
1995 that 24% contained errors or were administratively or technically
incomplete. Rudolph disputed these findings. He retired from the FBI in June
1996.

To investigate the Rudol ph matter, we conducted sworn and transcribed
interviews of Edward Bender, Steven Burmeister, Charles Calfee, James
Corby, Terry Rudolph, Roger Martz, Kenneth Nimmich, and Frederic
Whitehurst. We also interviewed other witnesses, including Milton Ahlerich,
Roger Asbury, Ben Burch, John Dietz, Frank Doyle, John Hicks, James
Kearney, Lynn Lasswell, Randy Murch, Robert O'Brien, Ralph Regalbuto,
Steven Robinson, John Sylvester, and Don Thompson. We reviewed all
available documents produced by the FBI pertaining to the Psinakis case, the
reviews of Rudolph's case files, and the relevant FBI OPR investigations.

Based on our investigation, we conclude that, in Psinakis and in numerous
other cases, Rudolph did not competently or professionally perform hiswork as



an examiner. Asisdiscussed infrain Part Three, Section H9, we aso note
similar problemsin certain work that Rudolph did in the UNABOM case. We
further conclude that the Laboratory did not adequately investigate or resolve
the concerns about Rudolph after the Psinakis prosecutor's July 1989 |etter,
after Butler's 1989 review, or after Corby's 1992 review. We recommend that a
notation concerning this Report's findings be included in each of Rudolph's
case files. We further recommend that the FBI not employ Rudolph in any
capacity in the future.

1. The Psinakis Case

A. Factual Background

This caseinvolved an American citizen suspected of smuggling explosivesto
the Philippines. During the investigation, alarge quantity of detonating cord
that had been stripped, or cut along the side so the explosive inside could be
removed, was found in the suspect's garbage. At the Laboratory, Rudolph
examined awhite powder extracted from the cord and determined, through the
use of x-ray powder diffraction (XRD), that it was PETN, an explosive
commonly found in detonating cord. The suspect's home was then searched,
and FBI agents found tools that were submitted for examination to ascertain if
they had been used to strip the cord and extract the powder.

In January 1982, Rudol ph conducted a liquid chromatography test on white
powder removed from the tools and concluded it was PETN. Heissued AE
dictation stating that PETN was found on the tools, including pliers and a utility
knife. A Laboratory report dated February 18, 1982, similarly stated that the
identified tools had been instrumentally examined and determined to contain
PETN. Neither Rudolph's dictation nor the final report identified the
ingrumental analyses performed. This report was given to the prosecutor and
turned over to the defense.

In 1989, Rudolph was called to testify at the Psinakistrial. AUSA Burch recalls
that Rudolph assured him that the examinations were sufficient, conclusive, and



could easily be used at trial. Burch learned through discovery that the defense
was prepared to offer expert witnesses to challenge Rudolph's conclusions. As
aresult, Burch retrieved certain evidence from the court's custody and sent it
back to the FBI Laboratory for additional testing. By this time, Rudolph was no
longer working in the Laboratory as an examiner. Whitehurst conducted the
tests and confirmed the presence of PETN by the use of gas
chromatography/mass spectrometry. He then went to San Francisco so he could
testify about hisresults if needed.

In late May 1989, the court in Psinakis held an evidentiary hearing on the
admissibility of expert testimony. While waiting to testify, Whitehurst
approached a defense expert and told him he had concerns about the reliability
of Rudolph's conclusions. Whitehurst told the defense expert that Rudolph's
work area had always been very dirty and possibly contaminated, and he
suggested that this sloppy behavior could have been the source of the explosive
found on the evidence. Whitehurst did not tell the prosecutor or Rudolph about
his misgivings before speaking with the defense.

At the May 1989 hearing, the court did not alow Whitehurst to testify about his
own test results because the court concluded the government had improperly
removed the evidence from the court's custody for further testing. Burch
mistakenly thought the court clerk had the judge's approval to release the
evidence. Defense counsel, however, asked the court to have Whitehurst held
on call because someone at the FBI had doubts about Rudolph's testimony.
Whitehurst ultimately did not testify.

Rudolph testified at the evidentiary hearing about his identification of PETN on
the tools. He acknowledged that the only instrumental technique he had used
was liquid chromatography (LC). He agreed with statementsin atreatise that

L C most often provides only atentative confirmation and that a final
confirmation requires use of an ancillary method such as mass spectrometry
and infrared spectroscopy. Rudolph admitted he had not used any confirmatory
techniquesin addition to the L C test.



To counter the defense argument that L C alone was insufficient to identify
PETN, Burch dlicited from Rudolph that his opinion rested on many other
factors. Rudolph noted that the cord found in the garbage was found to contain
PETN; that the tools were of the type used to strip detonating cord; that he had
examined microscopically a known sample of PETN and white powder from
the tools and they compared essentially identically ; that he tested the powder
with diphenylamine and it gave a blue color in just seconds which is another
factor that tells me that I'm dealing with PETN ; that the sample was
immediately soluble in amixture of acetonitrile and water, again, afactor, an
indicator that we are dealing with the same material [PETN] ; and, additionally,
| took into consideration that in the time that | had done these analysis | have
never ever encountered another explosive that interfered with the analysis of
PETN on this[liquid chromatography] system.

The court asked Rudolph why the diphenylamine test and other tests he
described were not documented in his notes. Rudolph responded, When |
examine acase | put in my notes things that are important to mewhen | . . .
givetestimony. | don't write my notes for the United States Attorney. | don't
write my notes for the defense. | write my notes for myself. Rudolph said he
had done thousands of tests since 1982 and could not possibly remember them
al. The court asked, Isn't that one of the reasons you keep notes? Rather than
respond directly, Rudolph said this case was different because he and his
technician remembered it specifically. Rudolph aso said he often used this case
as an example in teaching classes.

On further examination by the defense, Rudolph was asked the following:

Q: Mr. Rudolph, did | understand you to say that your opinion is
based, in part, on the suggestion that PETN was found in the
garbage?

A:Yes.



Q: And therefore, that helped you conclude what the traces were
on tools inside the house?

A:Yes.

Rudolph also stated the following:

Q: In other words, what you've done istake aliquid
chromatography and then bolster it or add to it by your own
observations about the state of the physical evidence in the case;
Isthat right?

A: That would be correct.

Rudolph admitted that liquid chromatography was not used to identify total
unknowns. He said that as a chemist he had learned to do things in an expedient
way, but yet still efficient. As an example, he said he would confirm the
identity of PETN in blasting caps by liquid chromatography, because | could do
aliquid chromatography analysisin afew minutes while it would take 45
minutes to do x-ray powder diffraction. Regarding the evidence in Psinakis,
Rudolph stated that there is absolutely no doubt that that material was PETN,
absolutely none. | felt as strong about that identification that that material on
those bladeswere PETN as | havein any analysis | have ever done.

After the evidentiary hearing, the defense urged the court to exclude the
evidence because all the witnesses, including Rudolph, agreed that L C was not
an adequate test to identify PETN. Without directly countering this argument,
AUSA Burch noted that the FBI had recently tested the powder from the utility
knife by the use of mass spectrometry and another test and determined it was
PETN. Burch also argued that Rudolph based his opinion on information in



addition to the L C test. Burch stated that Rudolph doesn't purport to be
somebody who is ssimply a chemist testifying. Heis aforensic examiner of
materials. He uses chemistry as one of the bases for his opinion. Burch argued
that Rudolph's testimony should be admitted and the jury could assess its
weight.

The court ruled:

Well, I'll permit the testimony of Mr. Rudolph with the
understanding that if he persistsin making his statement that he is
as positive about this as he is that the sun rose this morning, | may
very well make some comment to the jury to put the basis for his
opinion in somewhat better perspective.

S0 he better be aerted to the fact that his testing was not totally
adequate.

| thought for atime that if he used this case, as he says, asa
subject matter of his courses of instruction, that it might have
stood for adifferent proposition than he has had it stand for up to
now; that proposition being that even with the FBI lab,
completion of all necessary processesin investigationsisan
awfully good idea, and leaving things undone because it takes
more than 45 seconds to do them is not one of the smarter things
to do.

But thisjury, | think, is capable of appraising what he has done
and what he hasn't done. And it is, in large degree, a matter of
weight. And I'll permit him to testify.



After this ruling, the defense moved to exclude Rudolph's testimony because it
offered an investigative opinion rather than a scientific one. The defense
attorney stated, [Rudolph] bolsters his opinion, as | understand it, by saying |
was atrained FBI agent and, therefore, | look things over and | see certain
things and this helps me in my opinion.' The court responded, [H]eis entitled to
tell the jury what he based his conclusion on. Some of these things may be a
little strange for a scientist, but hewill be testifying as a scientist, not as an FBI

agent.

Rudolph later testified at the Psinakistrial. On direct examination he testified
that he identified PETN through the use of LC in conjunction with other factors
which indicated to him that he was dealing with PETN. On cross-examination,
Rudolph admitted that he had other instruments available to confirm the
presence of PETN but that he did not use them. Rudolph agreed that what
happened in this case is that [he] used one method which is used to separate
substances, not to identify them, and [he] didn't use anything else in the whole
FBI lab. On redirect AUSA Burch asked Rudolph, [W]as your opinion that the
material was PETN based solely upon the liquid chromatography test that you
ran? Rudolph answered, No it was not, or | would have not -- If it was just
based solely on that, | would have used some confirmatory techniques.

Thetrial ended in an acquittal.

In afour-page letter dated July 8, 1989, AUSA Burch informed Laboratory
Director John Hicks that Rudolph's performance in the Psinakis case was
deficient. Burch stated, | believe part of the reason for the acquittal stemmed
from some serious questions that arose concerning the handling of exhibits
involving trace or residue amounts of explosives and the analysis of these
exhibits at the FBI laboratory. Burch complained that Rudolph relied on the
hearsay reports of afield agent in rendering an expert opinion that evidence
contained PETN. Burch observed:

Thefirst deficiency in Rudolph's analysis seems obvious. Relying
on the hearsay views of field agentsin rendering an opinion asto



the presence of a chemical compound seems obviously wrong-
headed. The FBI chemist is being asked to independently
ascertain the existence of a substance not just regurgitate
information he has received from the field. Secondly, the
information from the field agents may be wrong or so speculative
asto be accorded little weight. Finally, using any basis other than
Instrumental analysis for an opinion as to the presence of a
chemical or compound leads, [a]sin this case, to insufficient
instrumental testing.

(Emphasisin original).

Rudolph, Burch stated, used liquid chromatography as the only chemical test to
ascertain the presence of PETN, and he failed to perform confirmatory tests.
Burch noted that the defense called aworld-renowned expert who testified that
liquid chromatography was the equivalent of a presumptive test that did not
rule out the possibility of compounds other than PETN. Burch noted that the
case raised serious questions about the Laboratory's procedures:

Thefirst problem is that there appears to have been no protocol
establishing what analytical/instrumental tests wereto be
performed in order to identify trace elements on items. Second, it
appears that no peer review or other review process existed in
order to confirm the sufficiency of instrumental analysis and the
accuracy of the results obtained. Had such areview existed in
1982, it islikely that the inadequacy of Rudolph's procedures
might have been detected.

In this letter, Burch did not criticize Whitehurst, but instead observed that he
appeared sincerely concerned about the integrity of the judicial process.



Hicks responded to Burch on July 28, 1989, by writing, | share your concerns
and as aresult of this matter, | have instituted an internal audit of the protocols
used in the identification of explosive residues.

B. Analysis of Rudolph's Conduct in Psinakis

In reviewing Rudolph's laboratory work and testimony in Psinakis, we
identified several significant problems. As noted later in this section, we found
similar problemsin hiswork on other cases.

1. Forming Opinions on a Non-Scientific Basis

Rudolph acknowledged that hisidentification of PETN on the tools was based
in part on the fact that stripped detonating cord was found in the defendant's
garbage. In hisinterview with the OIG, Rudol ph observed that given this
information, he presumed the material on the knifewas PETN and heused LC
simply as a confirmatory test.

Rudolph's approach reflects a fundamental misunderstanding of therole of a
forensic scientist. As an investigative matter, the FBI had good reason to
suspect that the defendant had used the tools to strip the detonating cord found
in his garbage. As aforensic scientist, however, Rudolph could not identify
PETN based in whole or in part on the field agent's suspicions. Rather, his
conclusions had to be based on a scientific examination.

Rudolph failed to distinguish between the separate and distinct roles of an
investigator and aforensic scientist. With his academic training, Rudolph
should have known not to state his scientific conclusions more strongly than
could be supported by the underlying analytical results. Had he recognized this
fact, he would have acknowledged in his Laboratory reports and testimony that



the L C tests he performed gave results consistent with, but did not necessarily
identify, the presence of PETN on the tools.

2. Biasing Reports

Whitehurst has generally aleged that FBI examinersin explosives-related cases
have purposefully slanted reports to favor the prosecution. Although he did not
make this complaint about Psinakis specifically, the case merits comment on
thisissue. At best, Rudolph's explanation for his opinion in Psinakis reflects
Incompetence. Given the tests that Rudol ph described, he could only say the
results of his 1982 examinations were consistent with the presence of PETN.
By opining that PETN had been found on the tools, Rudol ph overstated the
significance of hisanalytical resultsin away that supported the government's
theory of the case. This overstatement partly reflected that Rudolph
inappropriately relied on information from the field agent in reaching his
forensic conclusions.

3. Inadequate File Documentation

Rudolph failed to adequately document the work he claimed that he had done
In Psinakis. At thetrial, he testified that he prepared his notes for his own use
and not for the defense or the prosecutor. These remarks reflect abasic
misunderstanding of the purpose and importance of adequately documenting
case files. The notes should allow someone to understand the analyses done and
the basis for the conclusions reached by the examiner. The absence of such
notes, as Psinakis illustrates, means that an examiner may not be able credibly
to defend his or her conclusions at alater date. His supervisors should also be
faulted for approving his AE dictation in the absence of adequately documented
files.

4. Lack of Confirmatory Testsand Protocols



Because it iswell understood in the scientific community, Rudolph should have
recognized the need to perform a confirmatory test in addition to the LC before
concluding that PETN was found on the tools. His failure to do so reflects not
only that he improperly based his opinion on the assumption that the defendant
had stripped PETN from the detonating cord found in the garbage, but also that
Rudolph did not follow any identified protocol in examining the evidence.

5. Conclusion

We conclude that Rudolph's performance in Psinakis was wholly inadequate
and unprofessional. We do not find afactual basis to conclude that he
intentionally overstated or biased his conclusions.

[11. The Laboratory's 1989 Reviews of Rudolph's Casewor k

In August 1989, the Laboratory conducted two partial reviews of Rudolph's
casework. Based on those reviews, Laboratory management concluded that
further action was not required. As explained below, those reviews were not
adequate to resolve concerns about Rudolph's work in Psinakis or in other
cases.

A. Factual Background

After receiving Burch's letter complaining about Rudolph, Hicks gaveit to SAS
Chief Kenneth Nimmich and instructed him to review Rudolph's casework.
Nimmich in turn asked MAU Chief Jerry Butler to review Rudolph'swork in
Psinakis and to also review arepresentative sample of Rudolph's casesto
determineif appropriate analytical techniques were applied and properly




performed. Butler concluded that the analytical procedures used in Psinakis
were weak but laboratory accepted practice in 1982.

Over aperiod of several weeks, Butler reviewed Rudolph's work in
approximately 200 cases and prepared a memorandum dated August 2, 1989,
which described the preliminary review. Butler found numerous administrative
shortcomings in the files such as insufficient notes, missing charts and weak
analytical procedures. In light of the itemized weaknesses found in Rudolph's
work and the potential serious impact these types of weaknesses could have on
the proper administration of justice, Butler recommended that an examiner
from the CTU do an in-depth review of Rudolph's case work. Rudolph told the
OIG that Butler also directed him to return to the files any notes and charts that
Rudolph had retained himself.

Nimmich agreed with Butler's recommendation and orally asked CTU Chief
Roger Martz to conduct the further review. Over approximately two weeks,
Martz reviewed 95 cases in which Rudolph had worked as a principal or an
auxiliary examiner. In an August 16, 1989, memorandum to Nimmich, Martz
summarized his findings and stated:

In al of these cases, chemical, instrumental and or physical
analyses were performed. These analyses were sufficient to base
an expert opinion as to the results that were provided . . . In all
cases reviewed, no technical errors were found in the final reports.
Even though other techniques could have been employed, it is
believed that no changes would be made in the reporting of the
ninety-five cases that were reviewed.

Martz crossreferenced Butler's August 2, 1989, memorandum and

recommended that no further technical reviews be performed on Rudolph's case
work.



With regard to the Psinakis case, Martz noted that Rudol ph had been criticized
for not performing confirmatory analyses. Martz observed that while liquid
chromatography (L C) would not be the instrument of choice to identify an
unknown powder, it could be sufficient depending on other circumstances to
identify an explosive. Martz also noted, It is not unusual for a defense attorney
to deliberately ask why atechnique, which he knows wasn't employed, wasn't
used in the identification of achemical.

During the OIG investigation, Nimmich and Martz gave conflicting accounts of
what Martz was asked to do in hisreview of Rudolph's cases. Martz recalled
that Nimmich asked him to determine if Rudolph had in fact done some
analyses to support his reported conclusions. Martz said he did not attempt to
determine whether the tests conducted by Rudolph were analytically sufficient
to support the reported results, but instead whether there was some work in the
file to support the conclusions drawn.

Martz told the OIG that he also informed Nimmich orally in 1989 that Rudolph
did the very minimum work to come to a conclusion and he did a very poor job
of documenting hiswork. Martz, however, did not mention these thingsin his
August 16, 1989, memorandum to Nimmich. Martz also informed the OIG that
in his 1989 review, he found that approximately 10% of Rudolph'sfiles lacked
any notes at al. Thisinformation also was not included in Martz's August 1989
memorandum.

Nimmich told the OIG that he expected Martz to review the technical
sufficiency of Rudolph's work. Nimmich further said he understood that Martz
had done such areview, because Martz stated in his memorandum that
chemical, instrumental, or physical analyses were performed in all the cases
and that [t]hese analyses were sufficient to base an expert opinion as to the
results that were provided. Nimmich said he interpreted these remarks to mean
that Martz was satisfied that a sufficient amount of work was done to reach the
stated conclusions. Nimmich told the OIG that he relied upon Martz's
conclusions in determining that no further review of Rudolph's work was
warranted.



Rudolph, on hisown initiative, prepared aletter dated August 25, 1989, to

L aboratory Director John Hicks. In this |etter, Rudolph attempted to respond to
criticisms MAU Chief Butler had made in his August 2, 1989, memorandum.
Rudolph defended at length his work in Psinakis. With regard to record keeping
and note taking, Rudolph said that many files lacked notes because he had
retained them himself because the FBI's filing system was unreliable. He stated
that his unit chiefs knew of this practice and that in the past five years he had
received one exceptional and four superior ratings for case management and
control.

In his August 25, 1989, letter to Hicks, Rudolph also said that he had returned
amost al the notes and serials to the FBI files and added detailed commentsto
fileswhere such materials were missing. Rudolph also observed that the
guantity of notes an examiner takes is a matter of personal preference.
Although Rudolph asked that this |etter be made part of the officia record,
Hicks said he refused to accept it because he thought the issues had been
resolved through Butler's review.

B. Analysisof the 1989 Reviews

L aboratory management failed to assure that concerns about Rudolph's
casework were thoroughly investigated in 1989. First, neither Butler in his
initial review nor Martz in his subsequent review addressed the concern raised
by AUSA Burch that Rudolph in Psinakis had erroneously relied on
information from a field agent instead of conducting sufficient confirmatory
teststo identify PETN. On arelated point, as part of the 1989 reviews of
Rudolph's work, Laboratory management failed to obtain and review a
transcript of Rudolph'strial testimony in Psinakis. In light of the prosecutor's
complaints, the transcript should have been reviewed.

In light of the conclusions stated in Butler's preliminary review, Laboratory
management also failed to take appropriate further steps. Butler noted
numerous administrative shortcomings, such as insufficient notes, missing
charts, and weak analytical proceduresin hisreview of some 200 cases.



Rudolph says Butler directed him to return any notes or chartsto thefiles. This
directive was insufficient. First, it did not in any way sanction Rudolph for
work habits that could, as the Psinakis case illustrates, undermine if not
eliminate the value of the Laboratory's results at trial. Second, Rudol ph had
worked on several hundred cases other than the 200 Butler reviewed. At the
least, in 1989 L aboratory management should have directed a more
comprehensive review of Rudolph's casawork.

We also find fault in the way Nimmich and Martz handled the follow-up
review. Given Butler's findings, the Laboratory should have reviewed
Rudolph’'s work to determine whether sufficient analyses were done to support
the stated conclusions. Although Nimmich might reasonably have expected
Martz, as an experienced examiner and unit chief, to understand the need for a
thorough technical review, in retrospect Nimmich should have taken steps,
preferably through written instructions, to assure that Martz understood this to
be histask. It a'so would have been desirable for Martz to have clearly stated
the object and methodology of hisreview in his memorandum.

Whatever he understood Nimmich'sinstructions to be, Martz stated the
conclusions of hisreview in amisleading way. He observed that analyses had
been performed that were sufficient, yet he told the OIG that he did not review
the sufficiency of Rudolph's work to support the stated conclusions. Martz's
August 16, 1989, memorandum shows that he knew of Butler's August 2, 1989,
memorandum, which recommended an in depth review of Rudolph's cases.
Martz in his memorandum indicated he conducted a technical review and
recommended that there be no further review of Rudolph's cases. As a unit
chief, Martz should have recognized that this misleadingly suggested that he
had completed an in depth review and concluded that further review was not
necessary.

Martz aso failed to note in his memorandum that, in his review, he found that
notes and other documentation were missing. These findings deserved
comment even if Nimmich did not ask Martz to conduct an administrative
review of thefiles. Finally, Martz stated in his August 16, 1989, memorandum
that, while other tests could have been performed, no changes would be made
In the reporting of the 95 cases reviewed. Martz lacked any basis to make this



statement if, as he told the OIG, he did not assess whether the analyses
identified in the files were sufficient to support the stated conclusions.

Martz's review of the Psinakis case was inadequate to address the concerns
raised by AUSA Burch. Martz commented that L C might be sufficient to
identify explosives, depending on other circumstances. This begged the
relevant question of whether L C was sufficient in Psinakis, which it clearly was
not. Martz also noted that it was not uncommon for defense attorneys to
guestion examiners about tests they knew had not been performed. The
proclivities of defense counsel were not pertinent to the issues Martz should
have been addressing. Martz's comments about Psinakis inappropriately tended
to excuse Rudolph.

Nimmich told the OIG that he understood from Martz's memorandum that
Martz had concluded that Rudolph had a sufficient basis for his conclusionsin
Psinakis. Martz confirmed in his interview with the OIG, however, that he did
not review Rudolph's work in Psinakis and did not address AUSA Burch's
concerns about the lack of confirmatory technigues. Given these facts, Martz
should not have included his comments concerning the Psinakis case in his
memorandum, because they misleadingly suggested that he had approved
Rudolph's work.

Finally, we find that Hicks did not take sufficient stepsin response to the
concernsraised by AUSA Burch's letter. Given the specific allegations, Hicks
should have assured that someone at least reviewed Rudolph's testimony in
Psinakis. Hicks told the OIG that he did not remember reviewing the testimony
and did not recall hearing that any one else reviewed it; Nimmich did not recall
if it had been reviewed; and none of the documents provided to the OIG by the
FBI suggests that the Laboratory reviewed Rudolph's testimony.

Moreover, Hicks advised Burch that based on his complaints about Rudolph,
the Laboratory would conduct an internal audit of the protocols used in the
identification of explosive residues. Hickstold the OIG that he understood that
such an audit was done as part of whatever file reviews were ordered by



Nimmich. Nimmich, not surprisingly, said he did not consider such reviewsto
be an audit of the Laboratory's protocols for examining explosives residue. Our
investigation did not identify any documents suggesting that a general audit of
the protocols was ever done as aresult of Burch's letter. If Hicks intended such
an audit to occur, he failed to communicate his instructions clearly to othersin
the Laboratory.

In sum, the Laboratory's 1989 review of Rudolph was inadequate. The
alegations that prompted the review came not from Whitehurst but from an
Assistant United States Attorney with first-hand knowledge of the alleged
deficiencies. The AUSA not only rendered his own low opinion of Rudolph's
work, but repeated the similar view of the district court judge who almost
excluded Rudolph's testimony. The AUSA further stated that Rudolph's
Inadequate work contributed to an acquittal. These were serious charges. That
the Laboratory did so little in response to these allegations is deplorable. The

L aboratory should have recognized Rudolph's incompetence in 1989 and
initiated a complete file review and appropriate disciplinary measures. Thiswas
not only required by the proper administration of justice, but it also might have
obviated the great time and effort expended in later reviews of Rudolph'sfiles
that were still continuing seven years later.

IV. The FBI OPR Investigation in 1991-92

In late 1990 and early 1991, Whitehurst again complained within the

L aboratory about Rudolph's work habits and also made allegations of other
misconduct, including that Rudolph was aracist, had abused annual leave, had
perjured himself in atrial, and had lied to an AUSA. After an investigation by
the FBI OPR, the FBI Administrative Services Division (ASD) advised
Rudolph in June 1992 that the inquiry had not developed facts warranting any
administrative action against him and it considered the matter closed. As
explained below, we conclude that FBI OPR should have investigated certain
of these allegations further, but we do not find facts indicating that FBI OPR or
the ASD improperly sought to ignore or cover up the allegations made by
Whitehurst.



In December 1990 Whitehurst prepared a draft memorandum detailing various
allegations against Rudolph and recommending, among other things, that MAU
Chief James Corby review all of Rudolph's cases. Whitehurst repeated his
complaints that Rudolph was sloppy, had failed to conduct appropriate tests,
and had not properly documented his work. He also alleged that Rudolph and
his technician Edward Bender were racists, that Rudolph had perjured himself
In acase inthe Southwest, that Rudolph had lied to AUSA Burch by telling
him the Laboratory lacked equipment in 1982 to do certain tests, and that
Rudolph had abused annual |eave.

Whitehurst discussed his memorandum with Corby. At Corby's
recommendation, Nimmich forwarded the memorandum to FBI OPR in
January 1991, and FBI OPR opened an investigation. In March 1991, Nimmich
also directed Corby to review a number of Rudolph's cases. That review is
discussed in the next section. The FBI OPR investigation was conducted
primarily by Special Agent Robert O'Brien, who reported to Special Agent
Ralph Regalbuto. During 1991, FBI OPR interviewed several witnesses,
including Rudolph, Whitehurst, and others who worked with them in the
Laboratory. FBI OPR concluded that the evidence did not support Whitehurst's
alegations. Based on FBI OPR's investigation, the ASD advised Rudolphin a
letter dated June 22, 1992, that the inquiry was considered closed.

Based on our review, we conclude that FBI OPR should have conducted a more
thorough investigation with respect to three of Whitehurst's allegations.

Whitehurst alleged that both Rudolph and Bender were racists and that this
affected their work product. None of the witnesses interviewed by FBI OPR
substantiated the allegation that Rudolph made racist remarks at work or was a
racist. Several witnesses did confirm, however, that Bender regularly made
racial jokes or remarksin the Laboratory.

Given Whitehurst's allegations, FBI OPR should have pursued its investigation
further by asking witnesses if they knew of any specific case in which Bender's
racial remarks or any biases might have affected his work. In response to the



OIG investigation, O'Brien of FBI OPR said that a further investigation of
Bender was not undertaken because there was no evidence that racial views had
influenced his work and he was no longer an FBI employee. Similarly, Ralph
Regal buto, who supervised O'Brien at the time of the investigation, stated that
FBI OPR would not have investigated the allegations againgt Bender because
there was no indication of conduct that might be referred to a criminal
Investigative body and FBI OPR lacked authority to investigate non-FBI
employees.

FBI OPR should have pursued its investigation to the point of asking witnesses
If they knew of instances where Bender's views on race had affected his work.
If the facts suggested they did, it is conceivable that some remedial action
would have been appropriate with regard to cases he worked on while at the
FBI. Moreover, if there were facts suggesting he slanted conclusions because of
racial animus against a suspect, a criminal referral might have been appropriate.

In the course of our investigation, we contacted the individuals interviewed by
FBI OPRinits earlier investigation and asked if they knew of any instances
where Bender's racial views affected his casework. Several individuals again
recalled him making racial comments in the Laboratory, but no one identified
any specific instances where they thought his attitudes affected hiswork. These
same persons stated that they did not think Bender would have altered reports
or data based on the defendant's race.

The second allegation by Whitehurst that we think merited further investigation
by FBI OPR isthat of Rudolph's alleged perjury. Whitehurst claimed that in an
unidentified case in the southwestern United States, Rudolph falsely testified
that hisinitials were on a piece of evidence. According to Whitehurst, Rudolph
told him about thisincident to illustrate that [b]efore you embarrass the Bureau,
you should be willing to perjure yourself.

In response to the FBI OPR investigation, Rudolph denied ever falsely stating
that hisinitials were on evidence. Both O'Brien and Regalbuto of FBI OPR
advised the OIG that because Whitehurst had not provided more specific



information about the case in which the alleged perjury occurred, it was not
necessary to investigate the allegation further once Rudolph denied it. O'Brien
also noted that Whitehurst may have misunderstood remarks that Rudolph
intended asteasing or ajoke.

We disagree. Whitehurst in his allegations noted that the testimony wasin a
southwestern court, that Rudolph had only testified six or seven times before
thisincident, and that form FD-126s used by the Laboratory would list trialsin
which Rudolph testified. In view of the serious nature of the accusation, and the
information identified by Whitehurst, we think FBI OPR should have attempted
to identify casesin the Southwest in which Rudolph had testified and to review
transcripts of histestimony. If that review disclosed testimony similar to that
described by Whitehurst, FBI OPR then could have investigated further by
contacting the prosecutor and seeking to examine any evidence that remained
available.

Whitehurst also accused Rudolph of falsely telling AUSA Burch in the Psinakis
case that he could not have more thoroughly examined the evidence because
Rudolph lacked the equipment in 1982 that he had in 1989. Rudolph,
Whitehurst noted, had stated in a paper published in 1983 that he used mass
spectrometry and infrared spectrophotometry in 1981 and 1982 and that he had
used these techniques in hundreds of explosives cases. Rudolph denied ever
providing false information to AUSA Burch.

O'Brien stated that FBI OPR did not investigate this allegation further because
it did not seem to contain the elements of alie or concern an important issue.
O'Brien observed that Rudolph's published statements that he used certain
equipment in 1982 did not mean it was available to him when he did the
Psinakis examinations. O'Brien also noted that Rudolph's former unit chief
Charles Calfee thought Rudolph would have been accurate in stating that
certain equipment was unavailable because it was still in an experimental mode
within the L aboratory.



FBI OPR did not interview AUSA Burch about thisissue or review Rudolph's
1983 paper. Regalbuto of FBI OPR acknowledged that these might have been
reasonabl e investigative steps, depending on the circumstances, but noted that
the investigating agent has some latitude in determining if a sufficient
Investigation has been done. He also observed that if the investigation was
insufficient, the FBI's Administrative Summary Unit (ASU), which makes
recommendations based on the investigations, should have asked for more to be
done.

Rudolph's alleged lying about the availability of equipment was a serious issue
that merited further investigation by FBI OPR. Despite Rudolph's denial,
O'Brien should have pursued this matter further by at least questioning Burch
about it and reviewing Rudolph's paper.

After FBI OPR completed its investigation of the allegations against Rudolph,
the ASU reviewed the matter and recommended it be closed. The ASU is part
of the ASD, which later advised Rudolph that the inquiry was considered
closed. In the ASU, the agent who reviewed the matter was John Dietz, who
had been assigned to the ASU on temporary duty for three months. In an
interview with the OIG, Dietz stated that he did not know either Rudolph or
Whitehurst at the time of the investigation and he said that he had no reason to
think the allegations were discounted because they were made by Whitehurst.
Dietz acknowledged that, in hindsight, further investigation might have been
helpful, but observed that he must have been convinced at the time that the FBI
OPR investigation had been sufficient.

In sum, we conclude that FBI OPR should have investigated further the
allegations concerning Bender's racial bias and Rudolph's alleged perjury and
the alleged lieto AUSA Burch. Our review of the FBI OPR investigation and
the ASU's resulting recommendation to close the matter did not disclose facts
indicating that there was a deliberate effort to dismiss or ignore Whitehurst's

allegations.

V. The 1992 Cor by Review



A. Factual Background

Because the FBI OPR did not have the technical expertise to review
Whitehurst's allegations concerning Rudol ph's casework, the Laboratory itself
conducted another case review. SAS Chief Kenneth Nimmich directed MAU
Chief James Corby to review arepresentative sample of Rudolph's cases.

Corby reviewed approximately 200 cases and found many serious flawsin
Rudolph's work. He described his findings in a handwritten draft memorandum
that he gave to Nimmich in the spring of 1992. Corby noted that Rudolph had
failed to follow his own explosives residue protocol, had formed conclusions
and prepared dictation without a basis, had failed to run standards or
confirmatory tests, had offered opinions to fit the case scenario or findings of
other units whether or not supported by his own analyses, had failed to label
charts properly, and, where data was present in the file, had sometimes made
technical errors,

Based upon his review, Corby recommended that appropriate disciplinary
measures immediately be administered to SSA Rudolph for unacceptable
casework performance and that such disciplinary action include censorship,
suspension and probation for a period of time. Corby also recommended that
SSA Rudolph immediately be barred from participating in any explosive-
related program or research being conducted by the FBI laboratory and that all
files be thoroughly reviewed in those cases where SSA Rudolph testified before
any judicial proceeding in order to determine if further action iswarranted in
this matter.

Nimmich returned the draft memorandum to Corby and told him it was not his
place to recommend particular disciplinary measures. According to Nimmich,
he also asked Roger Martz, then the CTU Chief, and CTU examiner Lynn
Lasswell to participate with Corby in a panel review of Rudolph's cases.
Nimmich told the OI G that he told the panel members to review the casesto



seeif there were errors that we needed to address back to a prosecutor, to a
defense attorney, or anything of that type in terms of bad casework, if you
would, errors that would have been made, misrepresentations of what was
actually there. He expected each panel member to review al of thefiles.

The panel review evidently was not implemented in the manner Nimmich
contemplated. Corby believed that Lasswell and Martz became involved only
after Corby had given his draft memorandum to Nimmich. Lasswell received
57 cases from Corby and reviewed them for technical and administrative errors.
He took detailed notes of his findings and gave them to Corby. Among other
things, Lasswell observed that certain of Rudolph's cases lacked sufficient tests
to support the stated opinions, that notes and charts were missing for some
evidence, and that confirmatory techniques had not been used. Lasswell
thought these problems were very serious and could greatly affect the cases if
they went to couirt.

Martz, when interviewed during the OIG investigation, could not recall
participating in the 1992 panel review. While he remembered talking with
Corby and Lasswell about their review, Martz said he did not remember
reviewing 200 cases himself and he had no notes related to any such review.
Lasswell and Corby, like Nimmich, each thought that Martz was aso reviewing
Rudolph's cases. Our investigation, however, did not identify any
memorandum, notes, or other documents by Martz reflecting such areview.

Nimmich prepared a memorandum to Hicks dated April 30, 1992, reporting on
the results of the panel review of Rudolph's cases. Nimmich's memorandum
stated that 200 cases were reviewed by a panel consisting of Corby, Martz and
L asswell. The memorandum observed:

Over 100 of the 200 cases reviewed revealed marginaly
acceptable records (notes and charts) in the case files. Fifty-seven
of these cases were found to have incomplete and or missing
documentation. A list of these casesis attached. These cases
reflected dictation which could not be totally supported by the



records and notes contained in the file jacket, failure to follow his
own published guidelines, reporting on multiple samples having
run only one chart and failing to confirm identification on
multiple instrumentation.

The memorandum reported that [n]o instances of fraud or intentional
misrepresentations were found during this review; however, it was evident that
the quality of work was severely lacking.

The memorandum recommended that Rudolph receive a severe reprimand
based on the lack of professionalism and attention to detail reflected in his
casework. Nimmich also recommended that for the 57 files with unacceptable
documentation, Rudolph should be asked to bring the working notes up to an
acceptable level through the use of personal diaries, notes, or recollection and
to prepare a memorandum reflecting the additional information for each file.

Nimmich's memorandum does not indicate that copies of it were sent to any of
the panel members. Corby said he did not see the memorandum until severa
years after it was prepared; Martz and Lasswell said they had not seen it before
it was shown to them during the OIG investigation. Nimmich recalled
consulting with Corby in preparing the memorandum, but Corby did not
remember such adiscussion. Nimmich also recalled that he consulted with
Corby and Hicks before recommending that Rudolph receive a severe
reprimand.

On May 18, 1992, Hicks discussed the file review with Rudolph. Without
consulting Nimmich, Hicks decided to verbally admonish Rudolph rather than
reprimand him. Rudolph recalled that Hicks gave him amild chewing out and
told him he was not being reprimanded because his unit chiefs had approved
his work. Rudolph said that in this meeting, Hicks also gave him a $500
incentive award for something Rudolph had recently done, and Hicks said
words to the effect that maybe this would help your day. The verba
admonishment was the only sanction imposed by the FBI on Rudolph for the
poor quality of hiswork. During the OIG investigation, Rudolph said he was



surprised by thisleniency, as he had expected and even thought he deserved a
letter of censure.

Consistent with Nimmich's recommendation, Rudol ph was directed to attempt
to bring the files up to an acceptable level by adding information to them. In an
August 18, 1992, memorandum to Hicks, Rudolph identified changes he made
in 40 of the 57 files. Rudolph stated in his memorandum that [n]o attempt was
made to alter or change any conclusion or report, only to improve the clarity
and understanding of what was done.

Rudolph was directed to place a memorandum in each file documenting that
changes were made. In his memorandum to Hicks, Rudolph resisted this action,
stating that it would only serve asared flag in any future defense subpoena and
could draw unwarranted attention to the file. Rudolph stated that most of the
additions and labeling that was done is something an examiner might do
anyway in sprucing up the file' before a court testimony and did not need to be
memorialized in thefile.

Despite Rudolph's protest, Nimmich required him to prepare a memorandum
for each file reflecting that changes had been made. Nimmich said he reviewed
the memoranda himself and directed that they be placed in the files. Based on
these actions, Nimmich wrote a memorandum to Hicks dated March 12, 1993,
advising that the review of Rudolph's cases should be considered closed and no
further action be taken.

B. Analysisof the 1992 Corby Review

The 1992 review of Rudolph's cases and the Laboratory's response to that
review were insufficient in several respects.



At the outset, Nimmich should have given clear, written directions to those
participating in the review asto its objective and the procedures to be used.
Had such directions been given, substantial problems of miscommunication or
misunderstanding might have been avoided. Nimmich indicated in his April 30,
1992, memorandum to Hicks that a panel of Corby, Lasswell, and Martz had
reviewed 200 of Rudolph's cases. In fact, Lasswell only reviewed 57 cases, and
it isunclear whether Martz reviewed any at al as part of the 1992 review.

On arelated point, Nimmich should have circulated to the panel members
drafts of the sections of his April 30, 1992, memorandum which described the
panel's findings. Thiswould have assured that the memorandum that |ater went
to Hicks accurately described what each panel member had done in the review
and that they agreed with the description of their findings. Moreover, reactions
to the drafts by Corby or Lasswell might have been significant to Nimmich as
he considered his recommendations for sanctions against Rudolph for the
condition of hisfiles.

Given the problems identified in the 1992 case review, we also think that

L aboratory management failed to take sufficient remedial steps or to impose
adequate sanctions on Rudolph. The 1992 case review identified serious
deficienciesin 57 of approximately 200 cases reviewed. But Rudolph had
worked on hundreds of cases before leaving the Laboratory in 1988. Once

L aboratory management learned that a case review identified deficienciesin
more than 25% of the reviewed cases, a comprehensive review of al of
Rudolph's case work should have been undertaken.

We do not fault Hicks and Nimmich for directing Rudolph to attempt to bring
the 57 files to an acceptable level and to document his actions, but this directive
was not followed appropriately by Rudolph or monitored adequately by
management. During the OIG investigation, Rudolph stated that he did not
recall documenting in the individual memoranda every change he made to the
files. Rudolph aso admitted that it was not uncommon for him to label charts
or otherwise to change files before trial without documenting these actions.
This echoes his earlier statements to Hicks in his August 18, 1992,
memorandum when Rudolph argued he should not be required to place a



memorandum in each file reflecting any changes, because it was common for
examiners to spruce up afile without documenting that action.

Rudolph's statements reflect a fundamental misunderstanding of the importance
of accurate work notes and adequate case documentation. As noted earlier, the
lack of such documentation may mean, as was demonstrated in Psinakis, that it
Isimpossible to determine what was done in earlier analyses. Moreover, work
notes are generally understood to have been prepared contemporaneously with
the examinations or analyses they concern. Such notes can be misleading if
they are created or spruced up at alater date without that fact being indicated in
the notes themselves. Their preparation sometime after the work they describe
obviously can be relevant to the weight or credibility of any testimony that is
based on them. When Rudolph communicated to Hicks the view that it was
common and appropriate for examiners to spruce up their files before trial
without documenting such action, Laboratory management should have taken
appropriate steps to advise Rudolph and others that such a practice is not
acceptable for aforensic laboratory and would not be tolerated.

Despite the findings reported in Nimmich's April 30, 1992, memorandum,
Rudolph received only an oral admonition, one of the most lenient punishments
available. The 1992 file review revealed that Rudolph's cases had extensive
problems with inadequate documentation, insufficient confirmatory tests, and
conclusions that were not fully supported by the information in the files.
Rudolph should have been seriously disciplined for hisinadequate work and his
failure to return documentation to the files in accord with directions he was
given in 1989. We find unpersuasive the suggestion that Rudol ph deserved no
more than an admonishment because unit chiefs had approved hiswork. The
case files do suggest that his unit chiefs, particularly Charles Calfee, did not
adequately review hiswork to assure that it was appropriately documented and
that the stated conclusions were reasonably supported. This fact does not
excuse Rudolph'slack of professionalism. He should have recognized the
shortcomings in his own work, particularly given his academic credentialsin
chemistry and experience in the Laboratory.

V1. The 1995 Corby Review



A. Factual Background

In the spring of 1993, Laboratory Director Hicks named James Kearney to
replace Kenneth Nimmich as the chief of the SAS; Nimmich in turn took
Kearney's former position as the chief of the FSRTC in Quantico. Shortly after
Kearney took his new position, James Corby approached him to complain
about Rudolph's work and to argue that a further review should be made
because there were serious problemsin the files.

After learning of Corby's concerns, Kearney asked Martz to review several of
Rudolph's problem files to see if corrective action had been taken. Martz
prepared a memorandum for Kear