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MXR Monthly Report

ITEMS OF INTEREST, PERSONAL LEAVE, BUSINESS TRIPS, MOVES, ETC.

3:11 Burlington, Regicnal Ccunsel, wilil travel to the Regional
Office to plan tne National Lsgal Meeting with Sherree Sturgis
on March 23-24

warda Hunt, Ceruty Regicnal CTounsel, will be in Mozgdrtown on
March 7 attesnding oral "gununts on a Motion for Summary

Judgment in the Jones v. JSA case out of FCI Morgantown. This
case is a FTCA action in which the inmats alleges that hs was
thysically assaulited by a stafi memker.

Cheryl. Behymsx, Honors Attorne 2V, will be attending a LEI class
on Int rodugtlon to FOIL or March 8. C&n the afterncon of

March 9 and all day March 10, Cheryl will be attending a
mandatory profsssionaliswm course for the Virginia Bar.

Mariar Calilahan, 2Assistarnt Regional CTzunsel, will bs on annuzl
leave March 27-31.

Rick Shott, Attcrney Adviscr, USP Terre Haute, will be duty
cfficer Marcnh 12-20. "

Teresa Marvel, Paralegal Specialist, USP, Terres Haute, will be
in annual training March 7-1C

SITUATION OF INTEREST, CONTACT WITH FEDERAL BENCH, HAZARDOUS
WASTE SITES, ETC.:

FMC Lexington and FCI Ashland - Visitors - Jane Graham, Chief
Civil Division, Zastexn Tistrict of Xentucky, and newly

assicneé 2USA Shelley Chatfisld wars providsd a tour of
Lexington by Joe Tang, Attorney, on rebruary 28, and a tour of
Ashland by Randy Smith, 3ara_“ga1 =p=h1a11st on March 1. Also
joining them for the tcours was Mr. Satoh, a prosecutor frem
Japan who is spending four weeks in the U.S. Attorney’'s

Office.

FPC 2Alderson - Salmonella Outbreak Report - The West Virginia
Bureau for Public Health's final report of the September 1224
salmcnella cutbreak at FBEC Alderson nas been completed. The
report identified seven confirmed arnd 31 probabla cases of
gaimonella. The report could not identify thne cause of the
initial infection, but noted egg pocliling and inadequate
dishwashar temperature as violations. The report included 15
reccmmendations and focusad on the nsad to sducate inmates and
stafi about ozreventivs measurss.

SUBSTANTIVE PLEADINGS (COMPLAINT, MOTION FOR SUMMARY JUDGMENT,
ETC.) : None

SETTLEMENTS: XNone
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ADVERSE DECISIONS OR SIGNIFICANT DECISIONS:

Czstoxr v. J.S., 94-74-C {(8.D. Irc.) UJSP Terre Haute

In an excellent dscisicn, Judge McKinney ruled that the
discreticnary function exemption to the FTCA precludss inmates
from challenging the way an instituticn marnages asbestos

This cecision should help us successfully conclude a series of
20 or mcre cases that had alleged inmates were inteantionally
and neglicently exposed to friable asbestcs at Terre Haute.
The bxcad reascning cf this opinion would also apply to the
way ocur institutions manage any major hazard, such as texic
wastes, salmonella, EIV etc. Ws have asksd Lo have the
opinicn gublished.

Geggin v. U.S., $1-2735-MI/f&, (W.D. Tenn.}), FCI Memphis

On February 14, 1995, the court granted. the inmate plainti"
$55,00C in this FTCA medical malpractice case. The plainziff
had a pre- ex;stln serious injury to his right ankle where n a
pin was surgically placed in the bone pricr to entering the
BOP. A% FCI Memphis he twisted the same ankle plaving
softball on Octcber 22, 1989. EHe first socught medical
treatment on October 24, 1983, where he was diagnosed witi a
sprained ankle and told to return on Octcober 27. Plaintiif
returned to HSU on October 25 complaining of pain, more
swelling, fesver and sweats. The PR sxamining the plaintiiZf
refused to allow him to see a physician and sent him back to
his housing unit. On October 29, 258%, the plaintiff was
transferred to a community hospital with a high fever and he
was celirious due to ostecmyelitis. The community hospital
staff reccmmended amputaticn oi the foot, but plaintiff
refused. Flaintiff remained in the community hospital for
approximately two months. During the trial plaintiff
presented svidence that the gocvernment msdical reccrds had
been altered. Eased on this, the government had to ccncede a
breach in the standard of care. However, the government
mediczl esxperts tsstified the plaintiff would be in the same
physical condition today regardless cf the treatment received
at FCI Memphis cdue tc the gravity of the initial injury. The
court chcse to give more weight to the plaintiff’s experts and
irmate witnesses than te staff testimeny. The plaintiff
demanded $1 million for loss of future esazrnings as an
aerckatic pilot and for pain and suffering. The AUSA involved
in ths case and the FCI staff attorney Tom Resad, felt before
the judgment that $40,000 tc $50,00C award would be a victory.
The reccmmendation not to appeal should be considersd as the
altered medical records were not mentioned in the opinion, and
one witness for the dafense has keen killed since the trial.
Office of Internal Affairs was nctifisd as sococn as the altered
medica. records were introduced at trial ang the invescigation
is ongcing.
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UPDATE ON CASES, TRIALS OR HEARINGS, ETC. NOTED IN PRIOR
REPORTS:

Davideow v. U.8., 25-:¢ (E.D. Ky.) FCI Ashland &Q\i (i(%

suit challenges disciplinary action that was taken
sgzinst inmate Davidew by FPC Eglin. Inmate Davidow, a
Lubavitch Jew, refused to werk for seven days follcocwing the
death last June oif Rakoi Schneerson ("The Rebbe"). The inmate
was given an incident report for reifusing to work. He was
found te have commitced the prohibited act, and was
transferred to Ashland. An attorney has filed suit claiming
that cur disciplinary action violates his right to practice
his religion under RFRA. We have been in contact with Central
Office Chaplaincy Services, as they wers involvad with this
matter when it first arcse. We will ccntend that our action
was justified by legitimate s=curity concerns, that our action
did not significantly burden his exercise c¢f his religion, and
that there was no least rastrictive means to achievs ocur geal.

Wood v. Hahn, et gl., 3:95-CV-133, E.D. Va., FCI Petersburg

Sy

Plaintiff, seeking TRC tce reinstats telephone privileges,
alléges that his telechcne privileges were resstricted for
unauthorized use c¢f ths telephcne (in conducting a business)
by the UDC without due process. He asserts this sanction
violates his rights tc protect his propsrty and unlawfully
curtz2iled his access to his attorneys; ané that his attorney’s
request for telephone calls wsre denied by unit staff.
Plaintiff is rspresented by attorney from the local law firm
of El-Amin & Crawfcrd and an Ohic attorney. On Thursday,
February 23, a hearing was hsld cn the TRO before Judge
Spenser in Richmond. Plaintiff was rspresented at the hearing
by El-Amin. The United States was represented by Bob Jaspen,
AUSA. The AUSA did an outstanding jobk arguing that
essentially plaintiff seeks to challenge a UDC action without
first using administrative remsdies zavailable within the BOPp;
the UDC was a minor disciplinary action; and if the court was
to rule con it, the standard enumerated in Hill of some fact
was the standard. AUS2Z Jaspen clearly distinguished to the
court that plaintiff’s telephons resstrictions were sccial
teleghone calls only and did not restrict privileged
attorney/client calls, which ars not made through the ITS, but
by the inmate requesting such a call through staff. He
pointed out that plaintiff had not made such & reguest to
staff, and that plzintiff had alternative means of
communicating with his attornsy througn correspondence and
visiting. The Judgs, after hearing ths arguments, dsnied the
request for the TRC and indicated he would issue a written
opinion in the future. Milt Williams, Paralegal, and James
Bridceforth, Correcticnal Counselor, attended the hsaring and

-t o -

briefed the AUSA ctricr to thes hearing.

REPRESENTATION NOT RECOMMENDHM6FOR STAFF: None
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SIGNIFICANT FTCA CLAIMS: Nons

SIGNIFICANT ADMINISTRATIVE REMEDIES:
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