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Maintaining Family Contact When A Family Member Goes to Prison
An Examination of State Policies on Mail, Visiting, and Telephone Access

(A Report By The)

Florida House of Representatives, Justice Council, Committee on Corrections

During the last half of 1998 and the
first months of 1999 there have been
meetings held with the
Florida Corrections Commission, Leg-
islative Corrections Committees, and var-
ious individual legislators by members
and staff of the groups that make up the
Florida Prison Action Network (FPAN).
One of the outcomes of those meetings
was a first of its kind random survey
being conducted of 286 visiting family
members of Florida prisoners, and 61
Florida Department of Corrections cor-
rectional officers, by the House Commit-
tee on Corrections. The above ftitle was
given to the final report. State Represen-
tative Allen Trovillion, Chairman of the
House Corrections Committee, who |
personally met with in February, was
instrumental in directing the Committee
staff to conduct the survey and report
back with the findings, for which he is
deeply thanked by our staff:

The primary focus of the survey was
1o examine policies of the Florida De-
partment of Corrections (FDOC) and de-
termine whar impact those policies have

numerous

Review by Teresa Burns

on prisoners’ family members in the
State of Florida. The result of the sur-
vey was a 94 page report covering
FDOC policies on mail to and from
prisoners’ family members, visiting and
visiting conditions, and telephone ac-
cess and telephone access problems.
While it is not possible to print the
entire report here, the findings and rec-
ommendations of this report are very
important, and felt to be worth cover-
ing. The introduction, findings, recom-
mendations, and conclusions of the re-
port will be printed here in their en-
tirety. Throughout this issue of FPLP,
other facts and figures from the report
will be presented.

This report contains a wealth of
information that every family member
or loved one of a Florida prisoner
needs to know. Unfortunately, it is just
not possible to print the entire repori in
the limited number of pages of FPLP.
Personally, I feel that every prisoner
and every family member or loved one
of a Florida prisoner needs to read this
repori. The Internet address where any-

one with access to a computer can read
or download the complete report
is:http://www.dos.state.fl.us/fgils/fcc/
reports/family/famcont.htmL

Introduction:

In the last ten years, the number of
people incarcerated in Florida has al-
most doubled, rising from 33,681 in
1988, to 64,713 in 1997, As correc-
tional populations increase, so do the
number of people, adults and children
alike, who are undergoing the experi-
ence of having a family member in
prison. Thousands of families across
Florida are traveling to visit their loved
ones in prison, sending them money for
the inmate to purchase letter writing
materials, accepting collect phone calls
and sending and receiving mail. This
report examines the government poli-
cies which impact these families and
the government services received by
these family members as they seek to
maintain contact with their child,
sibling or parent who is incarcerated.

According to the department, at
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correctional institutions, 23 respondents
independently asked that the package per-
mit policy be reinstated, stating that it was
meaningful for families to be able to send
“care packages™ with religious materials,
books, newspaper articles and family
photos, especially on birthdays and holi-
days.

F9: The majérity of state prisons are in
remote locations, usually without conve-
nient public transportation services. For
example, the most remote prison, Century
-C.1. is approximately 700 miles from
Miami. Furthermore, proximity to family
members is not the primary factor in as-
signing an inmate to a prison. According
to surveyed family members, the travel
distance required to visit was the greatest
burden experienced as a result of having a
family member in prison.

F10: Although described as a meaningful
experience for families, there has been a
statewide trend to prohibit inmate families
from attending chapel with the inmate.
Sixteen institutions currently provide
such services. Sixty-one percent of correc-
tional officers surveyed feel such services
create a serious security threat. How-
ever, this may be related to the fact
that many institutions do not  provide
security staff for chapel services.

F11: Typically, institutions rely on the
inmate to provide family members with
information abut visiting. Both visitors
and correctional officers expressed frus-
tration that institutions do not provide
visitors with advance information about
visiting rules and procedures, or about
other policies of the department.

F12: According to the survey, visiting
policies, such as the dress code, are not
uniform among  institutions,  Further-
more, both officers and family members
reported that policies are often applied
inconsistently or in a biased manner.

F13: Outdated processes and equipment
and lack of staff cause frequent delays in
processing visitors. Visitors often express
frustration at the slowness of the check-in
process typically complaining that they
had to, stand in long lines outside the
institution exposed to inclement weather.
F14: Both officers and visitors expressed
mutual concern over the level of courte-
ousness in the visiting area.

F15: According to the survey, the average
visitor is a fifty-year-old mother visiting
her son.

F16: Although an important and necessary
security measure, the pat down search can
be a degrading and humiliating experi-
ence. Ninety percent of the visitors sur-
veyed said they undergo a pat down search
every time they visit.

F17: Most visiting areas have nothing for
children to do during visiting. Only five
institutions provide anything for children.
All five have either toys or books or both
available for children inside the visiting
area. One of these five, a private facility,
also has a small outside playground area.
F18: When visiting areas are not modified
to accommodate children, the visiting
experience can be difficult for everyone
involved - the child, the parents, and the
correctional officers - as small children
are expected- to sit quietly for up to six
hours. Fifty-two percent of the officers
surveyed think that it is inappropriate to
even bring children to visit a family mem-
ber in prison. However, 17 officers
independently suggested that if children
are allowed, the institution should provide
some sort of activity for them, such as a
VCR, toys or a playground.

F19: According to the survey, visiting area
vending machines can be costly, contain
unhealthy food, and are often empty be-
fore the visiting period is over.  The
correctional officers surveyed repeatedly
reported that difficulties associated with
vending machines are a major problem in
the visiting area.

F20: According to the survey, correctional
officers perceive the lack of assigned staff
to be the biggest problem in the visiting
area. Seventy-two percent of correctional
officers surveyed believe that the visiting
area is understaffed. (Note: No determi-
nation was made as to whether this was a
result of insufficient full time employ-
ees or inappropriate post assignments.)
F21: One out of every four visiting areas
does not have enough seating to accom-
modate the maximum capacity of visitors.
F22: Ninety-three percent of correctional
officers surveyed view the property re-
strictions in the visiting  area as effec-
tive. Although these restrictions have re-
portedly made controlling contraband less
burdensome for correctional officers, they
have also had an impact on families who
complain they can no longer bring family
meals or toys or coloring books for chil-
dren.

Recommendations

R1: The Legislature should amend
§945.215 [Florida Statutes) to require that
a percentage of the inmate welfare trust
funds be spent on improving family con-
tacts.

R2: The Legislature should prioritize
inmate welfare trust fund appropriations
to insure visitors are not forced to be in
inclement weather.

R3: The Legislature should amend
§20.315, F.S., to create an Office of Fam-
ily Services with the Department of Cor-
rections. The mission of the newly created
office will be, ata minimum, to advocate
and facilitate policies and programs which
encourage family contact and frequent
family visits. The office will also be
required to develop and disseminate infor-
mation on visiting regulations and pro-
cesses to approved visitors, provide spe-
cialized training for officers who are regu-
larly assigned to the visiting area, periodi-
cally audit and review institutional visit-
ing, mail, and  telephone procedures
and identify visiting area physical plant
deficiencies which may directly impact
family members, serve as a centralized
communication point to receive and re-
spond to questions from family members,
and develop and operate a formal family
grievance process for family members.
R4: The Legislature should require the
department to study and report back to the
Legislature on the feasibility of the fol-
lowing:

e Creating and disseminating an in-
formal guidebook to assist families in un-
derstanding the rules and policies of the
department;

e Returning to a policy of allowing
families to send a limited number of pack-
ages to inmates or creating a system for
standardized care packages;

¢ Piloting an alternative method of
institutional telephone service which can
shift the burden of paying from the family
to the inmate or allow the paying party to
chose the service provider, while main-
taining the commission and not compro-
mising security;

e Providing activities for children,
especially activities that offer inmates the
opportunity to interact with their own
children;

e Consulting with correctional offi-
cers to consider ways to deal with chil-
dren in the visiting area while still encour-
aging children to bond with parents;

F.P.L.P. VOLUME 5, ISSUE 4 Page 3



¢ Addressing the staffing needs of
the visiting area and consider implement-
ing civilian positions or using temporary
assignments;

e Examining the current food service
methods in visiting areas;,

e Using the Internet to provide visit-
ing information;

* Providing specialized training for
officers working in the visiting area; and,

e Any other propositions that may
benefit the family without jeopardizing
security.

Conclusions:

The department, by statute, is
charged with rehabilitating offenders
through work, programs, and services. Be-
cause research has shown that family con-
tacts can play an important role in the
inmate's rehabilitation, it is a logical con-
clusion that the department should make
every attempt to utilize this resource and
do what it can to encourage family con-
tact, particularly when such contact pro-
duces an additional benefit of a sizable
revenue for the state.

The agency's strategic plan for 1998-
2003 recognizes that more than 95% of
the offenders will be at some point re-
leased to the community, and that pro-

grams must be provided to insure
public safety. Currently these
rehabilitation-oriented  programs target

substance abuse, education deficiencies,
job skills and life skills. There is little
mention of using the family to assist in
rehabilitation, or the importance of in-
mates having family contacts.

In its every day operations, the de-
partment plays a very important role in
determining the nature and quality of con-
tact that families of inmates are able to
maintain. The placing of inmates, the
siting of prisons, the development of
programs, and the promulgation of rules
are just a few of the responsibilities of
the department that, while primarily
intended to accomplish other purposes
can have a profound effect on families.
Although the department recognized in its
rules that maintaining home and commu-
nity contacts can lead to a reduction in
recidivism, many barriers and burdens ex-
ist that prevent or lessen the value of such
contacts.

Although security is the primary

concern of the department, it need not be
to the extent of all other considerations.
Security measures that are overzealously
applied, result in only a small improve-
ment in institutional safety and which ex-
tract a huge toll in disenfranchising fami-
lies, must be revisited and evaluated. For
example, many institutions have elimi-
nated joint chapel services, in spite of
the importance to families, because of
"problems with contraband." However,
several institutions have demonstrated that
total elimination of a problematic program
is not always the only option available.

By adapting the needs of the family
to the needs of the institution, compro-
mises and balances can be achieved.
Furthermore, while allowing families to
periodically mail packages may have cre-
ated security problems in the past, such
packages were a very important method of
continuing to act like a family and pro-
vided a personal connection that was val-
ued by families. Rather than completely
abolishing the program, the department
should consider alternative means of al-
lowing such packages while still account-
ing for security.

Correctional  systems in other
states have demonstrated that total elimi-
nation of the package system is not the
only answer to the contraband problem, by
allowing families to send care-packages
containing pre-approved items. If family
contacts are to be encouraged, rules must
be developed in a manner that considers
the impact on families and lessens
government intrusion.

Accepting phone calls from the in-
mate, although important in maintaining
contact, can be exceedingly expensive.
Not only are the calls billed at the already
higher than average collect rate, but the
paying party is unable to chose the lowest
cost service provider, because all calls
from an institution are diverted to a single
telephone company under contact with the
department.

The provision of telephone services
to the inmate population is so lucrative
that telephone service providers are able
to offer the department up to 55% of their
profits as a commission. Finally, because
inmates may only make collect calls, in-
mates bear no responsibility in budgeting
and planning for the costs of such calls.
When renegotiating contracts with tele-
phone service providers, the department

should consider the expenses borme by
inmate families, in addition to security
features and commissions. The depart-
ment should also consider alternative
means of providing access to telephones,

Through telephone commissions,
food purchases while visiting, and de-
posits in the inmate's account, families
and friends are the principal contributors
to the Inmate Welfare Trust Fund. Yet,
while almost $49 million in revenues was
collected in FY 1997-98, less than
$100,000 was sent on programs that
directly- benefited such families. Other
states with large correctional populations,
such as New York and California, are
using revenue derived from telephone
commissions to provide direct services to
inmate families, like visitor hospitality
centers, toys and games for children who
visit andincarcerated parent, and trans-
portation to remote prisons.

Because most institutions rely on the
inmate to inform family members about
the policies and procedures associated
with visiting, many family members re-
main uninformed. not only are family
members unaware of many of the rules,
but they also do not understand the secu-
rity justifications behind the rules. The
department should develop a handbook,
providing families with information
about the department and its institu-
tions. and discussing pertinent rules and
why they are important. At a minimum,
institutions should be required to develop
a visitor information sheet using a uni-
form format, to be mailed to all prospec-
tive visitors by the institution.

Visiting presents many challenges
for families. Many prisons are located in
remote parts of the state, requiring long
drives at very early hours. Upon arrival at
the institution, visitors must stand in long
lines with no shelter from inclement
weather. Visitors often arrive uninformed
about the rules of the visiting park, and
their lack of information is compounded
by the often inconsistent application of
the rules. Once inside, vending machines
are often broken or even empty. Children,
although a consistent presence, are gener-
ally allowed nothing to keep them occu-
pied for the six-hour visiting period.

Such visiting conditions strain both
the visitors and the correctional officers
working the visiting area, creating hostile
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and negative relations in some cases. For
the above reasons, the Legislature should
designate an office of family services
within the department. Such office would
be responsible for insuring that visitation
is provided in a manner that encouraged
family contact and development, espe-
cially for the inmate's children, without
compromising valid security concerns.
The office could develop means of in-
forming families about the rules and poli-
cies of the department in a manner that not
only prepares them for future interaction,
but educatés them as to the purpose of
such requirements. The office could also
develop information and training to assist
officers to be better prepared for the
requirements of the post and provide bet-
ter customer service to visitors.

If the Legislature chooses to create
an office of family services, then this will
be the final and necessary step of a collab-
orative three-prong partnership with vic-
tims of crimes, communities of faith,
and inmate families. The first partnership
began about a decade ago when the Legis-
lature began to address the needs of
victims of crime. Through extensive
legislation, victims have gained rights in
the criminal justice system and access to
special programs and services lFurther-
more, the department's Victim Services
Office serves as a focal point for victims
who need services and information. The
second partnership was initiated just two
years ago when the Legislature squarely
addressed the importance of inmates ac-
cepting personal responsibility for their
crimes. In §944.803, F.S., the Legislature
required the department to develop part-
nerships with faith-based institutions in
the community in order to assist inmates
in recognizing their accountability.

After addressing the needs of the
offender's victim, and the importance of
the offender’s acceptance of personal re-
sponsibility while incarcerated, the final
step is to address the importance of the
offender's situation upon release. Now is
the time for the third component to be put
into place.

While overall conclusions and rec-
ommendations of this report suggest that
significant improvements are needed, such
changes will not come about unless
agency leadership embraces pro-family
policies. Families are, by their very na-
ture, a relatively powerless constituency.

And, the Legislature has traditionally del-
egated to the executive branch these
types of prison management decisions,

Even if the Legislature seeks to mi-
cro manage the prison system and impose
certain pro-family services through man-
date, it will most likely curtail its policy
interference when it is warned that such
change may threaten prison security, in-
crease legal liability, or remove vital fund-
ing from mainstream rehabilitation pro-
grams. For these reasons, the bulk of the
recommendations listed in this report
are directed to the corrections profes-
sionals who are first and foremost charged
with the protection of public safety and the
best equipped to balance the needs of
security with the needs of family unifica-
tion, .

The challenge for corrections pro-
fessionals prompted by this report will be
to become a partner to families and view
them not as a burden but as a new con-
stituency. While the promise to our citi-
zens is to be tough on criminals and main-
tain tight custody and control of inmates
during their incarceration, the citizens are
also demanding a decrease in crime and
relief from its impact. By restoring funda-
mental family relationships which are con-
sistent with lawful living, the inmate may
be less likely to return to society with the
clear intent to commit another crime, This
vision has the potential to save millions of
dollars through reduced recidivism and
may also spare some of our communities
and families from the hardships of crime.

1 L 1 1 i L
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From the Editor..

Recently 1 watched as the final touches
were placed on a Close Management Unit
(CM) that formerly had been an open popu-
lation two-man cell dormitory. Even though
the prison, Columbia C.I., already had a
specially built "T-Building" CM Confine-
ment Unit that holds 250-plus, the powers
that be had decided that the two open popu-
lation housing units that have cells would
also be -converted to CM units. This will
result in approximately 800 people at this
prison alone eventually being in solitary,
sensory-depriving confinement for years at
a time in many cases. What really aston-
ished me however was the final touch on
one of these converted confinement units.

On the outside of the windows were
placed boxes constructed out of brightly
polished galvanized corrugated roofing tin,
ostensibly so that the prisoners inside the
cells cannot see outside the small high-
security type windows that face the open
compound of the prison. The tops and bot-
toms of the boxes were left open to provide
some measure of ventilation, but the sides
were enclosed with the tin to prevent "side-
views" out the windows.

At first the ramifications of these boxes
did not register on me, having seen similar
boxes constructed out of fiberglass corru-
gated panels on almost all Close Manage-
ment Confinement Units around the state:
its part of the "program” to deprive as
much sensory input as possible in these
confinement units. Yet later that day the
West-facing side of the unit was baked by
the full afternoon sun. The temperature was
an early-summer 90 degrees. The corru-
gated roofing tin over the windows of the
CM Unit began reflecting like giant spot-
lights so blinding you could not look di-
rectly at them, there was no doubt the metal
was radiating a tremendous amount of heat.

[ had been in one of those cells when
they were open population. I knew that in
the summer months the small amount of air
that was drawn in through the louver-type
vent on the window was barely adequate to
ventilate the cell as it was. | had suffered
days and nights in the sweltering summer
heat of these cells. Any air drawn in the
window was hot air. But I knew that [ had
never experienced anything like the CM
prisoners in these cells are going to experi-
ence with the metal boxes fastened over
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the window, baking and superheating any
air that might make it in the window vent.
Nor was [ the only one who realized the
seriousness of what is going to happen.

That evening, as open population pris-
oners walk past the confinement unit going
to supper, all eyes were on the metal boxes
installed that day over the windows. From
hardened prisoners, many of whom have
themselves been in confinement at one
point or another, | heard gasps of disbe-
lief, comments on how any prisoner in one
of those cells was going to "fry" this sum-
mer, how the boxes will act like giant
"radiators" cooking and suffocating the
cell inhabitants. A modern form of the
"hot box" from Florida's past a la "Cool
Hand Luke," history repeating itself.

Imagine, if you can, being confined in
a 8 x 10" cell. The only fixtures being a
metal bunk, metal sink and toilet combina-
tion, a florescent light. The door is steel
with a thick Plexiglas window that you
will be punished for looking out of. There
is no television, no radio, no diversions.
Any reading material is strictly regulated.
You never leave the cell except for five
minutes three times a week for a shower,
or for one two-hour outdoor exercise pe-
riod a week in a small chainlink wire
"DOG run" type cage built onto the con-
finement unit. You never speak to another
person unless your keeper speaks to you
first. In the cell there is a window with a
built-in louver vent for ventilation, but on
the outside of the window has been placed
a metal box so that nothing can be seen out
the window and the incoming air is super-
heated in the summer so that you con-
stantly sweat.

Now imagine, being in that cell for
years at a time, Imagine your attitude to-
wards your keepers, towards other peo-
ple. Imagine the depression, the loneli-
ness, the alienation, the mental gymnastics
that you will go through. Imagine a hate
that builds and builds: towards your keep-
ers, towards a society that allows this to
happen, towards yourself, and finally in
many cases, towards anything that moves
or that is alive. Regardless if the rage is
rational or not, it's almost inevitable. But
you must not show the anger, if your keep-
ers see it your stay will be extended. Now,
imagine keeping all this inside, unable to
express it. Imagine what might happen
when vou are finally released.

The citizens of Florida will increasingly be

able to experience what the above type
confinement does to people as the
Florida  Department of Corrections
(FDOC) continues to increase its use
of sensory depriving confinement on
thousands of state prisoners. Even though
the FDOC knows that 95 percent of pris-
oners will be released back into the com-
munity one day as sentences are served,
the department is in the midst of creating
confinement conditions so harsh that many
of those released will be walking time
bombs,

In 1995 the FDOC began the construc-
tion of 45 T-building type CM Units, each
holding approximately 250 prisoners in
24 hours a day lockdown conditions.
Those units are complete now, housing
potentially 11,250 prisoners. Now the
FDOC is converting existing population
units to confinement units. Besides
Columbia C.I., in the past couple of
months conversion of the open population
cell-type housing units at Liberty and Tay-
lor C.lis to confinement units has been
verified. Many of the prisons in the South-
ern part of the state are converting their
open population units to confinement
units, It is clear that the FDOC is prepar-
ing to lock down a large percentage of
Florida's prisoners.

In coming issues of FPLP readers will
find more coverage on the effects and
conditions of confinement that Florida
prisoners are being subjected to. | person-
ally, and many of the staff, feel that CM
confinement, as practiced by the FDOC
and its employees, has the potential to be
the most serious threat to public safety and
the mental health of prisoners that the
FDOC has ever engaged in.

In order to adequately and fully ad-
dress this situation, prisoners who have
experienced CM and who have been re-
leased, or those currently on CM status,
are encouraged to write FPLP about
the  experience. We need factual
testimonies of prisoners of the conditions/
abuses in this confinement and how it has
affected them and others. We are espe-
cially interested in the psychological and
physical effects this type long term soli-
tary confinement has had on people. If any
documentation is sent, do not send origi-
nals that have to be returned. Encourage
others to participate in this project, spread
the news to other CM prisoners. We in-
tend to compile this information for a

report to national and international human
and civil rights groups.

In May, Florida prisoners were noti-
fied that the case challenging the FDOC's
personal property restrictions, Tungate, et
al. v. FDOC, had been lost in the state
courts, and the injunction prohibiting the
FDOC from forcing prisoners to dispose of
personal property had been dissolved. Ac-
tually that injunction had been dissolved in
October, 1998, when summary judgment
was granted the FDOC, but attempts at
rehearings and an appeal stretched the case
out until May. Certification of that case as
a class action saved the FDOC from thou-
sands of individual challenges all across
the state, in every circuit court and, conse-
quently, from potentially adverse deci-
sions. .

The new FDOC Secretary, Michael
Moore, has determined that Florida prisons
will now have "wardens" instead ‘of
“"superintendents.” Sounds "tough" to me.
FPLP has also been informed, but not yet
verified, that Moore intends changes to the
regional director positions, something that
has been needed for years.

FPLP continues to grow with the sup-
port of its readers. Everyone is asked to
continue encouraging others to get in-
volved by subscribing and supporting
FPLP, Prisoners are asked to share their
issues with others and to encourage their
families and friends to subscribe, the out-
side network is crucial to FPLP's continued
effectiveness. Thank you, to all those faith-
ful supporters who have made extra dona-
tions or got others to subscribe. Between
now and the next legislative session there
is a lot of work that must be done, we can
do it if we all just keep working together. -
BOB POSEY, Editor. Hl

UPDATES

o In the Gomez v. Singletary case
(substitution of control release for statutory
overcrowding programs ex posto facto vio-
lation), on May 20, 1999, (after the last
issue of FPLP had been sent to the printer)
the Florida Supreme Court denied the
states motion for rehearing, but issued a
revised opinion in the case, See: Gomez v.
Singletary, 24 FLW S254 (May 20, 1999).
The revised opinion provides charts of how
the early release credits that were illegally
withhheld would be distributed if the deci-
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sion stands. The court also issued a stay
until June 21, 1999, to allow the state time
1o decide whether to seek certiorari review
but the U.S. Supreme Court. Governor
Jeb Bush publicly stated that they would
take the case to the U.S. S. Ct. For the
current status of this case, speak with an
informed law clerk.

e In Volume 5, Issue I, of FPLP, in
the "AROUND THE NATION" section, it
was reported that a class action lawsuit
brought by Utah prisoners against a ban
on receiving written or printed materials
that contain nudity or partial nudity had
been settled with the UT DOC withdraw-
ing the policy and paying the prisoners'
attorney, Brian Barnard of the Utah Legal
Clinic, $15,000 in attorney fees. Unpub-
lished Case: Perry v. McCotter, USDC
Utah 97-C™-0475C. On October 28, 1998,
another class action lawsuit represented
by Mr. Barnard was settled against the
Davis County Jail in Utah that chal-
lenged similar censorship rules at that jail,
rules that purported to ban not only mate-
rials depicting any type nudity, but also
books and newspaper clippings. The one
hundred named jail prisoner plaintiffs in
the suit split $11,682, or $1 dollar for
each day that the ban was in effect against
them while in jail. Attorney Brian Bamnard
received § 57.000 in attomey fees and
costs in the settlement. This is another
unpublished settlement case and not a de-
cision on the merits. Ayala v. Davis Co,
Utah, USDC Utah, Case No: 1:96-CV-

00030C. [Source: Prison Legal News,
5/99)
. In Volume 5, Issue 1, of FPLP in

the "AROUND THE NATION" section it
was reported that on July 2, 1998, the
federal 9th Circuit Court of Appeals, rul-
ing on a case out of Maricopa Co., AZ,
had struck down a county prison's regula-
tions banning sexually explicit materi-
als/publications  depicting "frontal nu-
dity" as overbroad and unconstitutional.
See: Mauro V. Arpalo, 147 F.3d 1137
(9th Cir. 1998). However, on December 2,
1998, that decision was withdrawn for an
en banc rehearing by the full court of the
Oth Circuit. See: Mauro v, Arpaio, 162

Web Page Address:
hitp://members.aol.com/fplp/fplp.html
E-mail Address: [plp@aol.com
Telephone: (407) 565-0200

=.3d 547 (9th Cir. 1998). B

PERSONAL PACKAGES
TO PRISONERS

From 1983 until 1995 Florida prisoners’
amilies and friends could send them packages
personal items like shoes, underwear,

g materials, radios, watches. In 1995 the

es allowing families and friends to send

packages were repealed as the FDOC realized

nrndlhuuldol!mwmbcmsspuum

g s by families and friends that the

was not receiving any pant of. Now

Florida prisoners must purchase any personal

ms through the FDOC, which contracts with

outside vender for wholesale prices and

then inflates the cost to prisoners 50 and even
100%%.

Of course, the money to purchase such

; - that are mostly poor quality so that they

ear, belts, socks, etc., from the state, at
is estimated that

before 1995 when packages were allowed.
Out of the twelve stales with the largest
ations, Texas and Florida are the

tates still allow packages to be sent directly
from the family to the prisoner. Six of those

states allow families to purchase pre-approved
:mmfmm a designated vender approved by
the department, and then the vender mails the
items to the prisoner.

Families May

Famihies May Only

Yes
Yes

[Source: FL House Corrections Committee
telephone survey conducted between July and
ntember 1998.]

MOVING ON

During the latter part of May,
1999, Glen M. Boecher, Esqg., announced
that he was leaving Florida Institutional
Legal Services (FILS). Glen Boecher held

the executive director position at FILS
since August of 1993, FILS is a non-profit
law firm located in Gainesville, Florida,
with the mission of providing legal assis-
tance to people incarcerated in Florida's
state prisons, county jails and mental
health facilities.

Over the last few years Glen as-
sisted FPLP in several areas. He became
good friends with some of our staff and
worked hard to keep FILS effective for
prisoners in these times of cuts in
legal assistance for all disenfranchised
groups. Glen was always available to ad-
vise FFLP stafl as we pursued our goals
and took the time to attend most of the
rallies, meetings and events that have been
organized by FPLP and the Florida
Prison Action Network (FPAN) of groups.

We will miss Glen at FILS. All of
the FPLP staff wishes him the best in
future pursuits and thanks him deeply for

_all his help and his care, concern and

honest compassion for others.

AROUND THE NATION
by Mark Sherwaod

Arkansas- A $300 million class action
suit has been filed on behalf of victims
who received tainted blood from the
Arkansas DOC. Arkansas state prison
board awarded a hefty contract to a Little
Rock company called Health Management
Associates (HMA). The company re-
ceived $3 million a year to furnish medi-
cal services to prisoners within Arkansas
prison system. In addition to the health
care services, HMA initiated a “blood
mining" venture in which prisoners were
offered $7 a pint for their blood. This fee
15 approximately half the fee paid 1o skid
row donors. The company then- sold the
blood on the international market for $50
a pint, half the profits going to Arkansas
DOC. This practice continued until
American drug companies stopped buy-
ing prisoner’s blood because HMA failed
to screen the blood for viruses such as
hepatitis and HIV. The company then sold
the prisoners blood on the international
market, selling to companies in ltaly,
Spain, Canada. A Canadian firm, Conti-
nental Pharma Cryosan Litd., was the
prime buyer of blood from (HMA) and- is
now named by the recipients of "tainted
blood" in the $300 million suit as the
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defendant. HMA is also being sued by
prisoners because of unsafe practices in
drawing blood, often drawing blood from
multiple patients with the same needle,
causing the transmission of the AIDS
virus and other communicable diseases.
Several times throughout the years HMA
came under attack for contract viola-
tions and allegations of negligent pris-
oner patient care, however, during
President Clinton's entire administration
as Governor of Arkansas, the company
was allowed to operate unimpeded. It is
suspected that these suits are only the tip
of the iceburg in what appears to be a
major health scam promoted by Arkansas
DOC.

e Law suits filed by Bobby
Franklin Simmons and Ricky Lee Mar-
shall, two paraplegic Arkansas state
prisoners, alleging that Arkansas DOC
officials placed them in solitary confine-
ment without adequate facilities to allow
them to eat meals or use toilet facilities,
were successful, After a bench trial the
court entered a judgment against the
guards and assistant warden, awarding
plaintiffs two thousand dollars ($2,000)
each. The defendants appealed, how-
ever, the findings and award of the lower
court were upheld by the Eighth Circuit.
See: Simmons v. Cook, 154 F.3d 805 (8th
Cir. 1998)

e Arkansas Law to Permit Life
Sentences for Youths. Arkansas young-
sters convicted of murder can now be
sentenced to life in prison pursuant to a
measure that was signed into law by Gov.
Mike Huckabee. State law previously pre-
vented children under the age of 14
from facing adult punishment. The Gov-
ernor was moved to institute the measure
after two boys, Mitchell Johnson, age 13
and Andrew Golden, age 11, were found
guilty of shooting and killing four stu-
dents and a teacher in March of 1998.
However, because of the laws protecting
children under the age of 14, the
youths were sentenced to a juvenile
detention home where they will be re-
leased when they turn 21.

Arizona- Arizona, the first state to begin
treating all its nonviolent drug offenders
rather than locking them up, says its new
policy of diverting addicts from prison
into treatment has already saved the tax-

payers money. The Arizona Supreme Court
issued a report recently that estimates the
new program saved over $2.5 million in its
first fiscal year ending in June of 1998, and
looks likely to reap greater savings in the
future. The Arizona S.Ct. report said it cost
$16.06 a day for intense supervision under
the new program as opposed to $50 a day to
keep an inmate in prison. Of the 2,622
people on the program, the report said 77.5
percent tested drug free. Judge Gerber, an
AZ jurist for over 25 vears said: "Many of
us came to the conclusion that we were
parading them through the courts and pris-
ons without solving the root problem."

California- The Prison Litigation Reform
Act of 1996, was held to not apply retroac-
tively by the Ninth Circuit Court of Appeals
in Swann v. Banks, 160 F.3d 1258 (9th Cir.
1998). Swan filed suit in 1994, claiming
that a guard had announced over a loud
speaker that unless other prisoners "did
something” to Swan, they would not re-
ceive a fan. No injury was apparent as
required by 42 U.S.C. section 1997¢ (e),
and the district court dismissed the suit.
However, the Ninth Circuit's holding over-
turned that finding, stating that PLRA can-
not be applied retroactively.

» Michael Wayne Riggs, age 47, is serv-
ing a 25 year term in the California Depart-
ment of Corrections after being con-
victed of stealing a bottle of vitamins
from a grocery store. Because Michael had
prior felony offenses, the theft, that is nor-
mally a misdemeanor in California, was
enhanced to a felony because of his prior
record. This conviction in turn made
Michael eligible for California's "three
strikes" law which was approved in 1994,

¢ Francisco "Paco" Gavaldon, a CA-
prison guard, was arrested on charges of
conspiracy and solicitation of murder.
Gavaldon was video taped by authorities
while arranging to pay another man $1,000
and a car to murder his estranged wife.
Prison sources identified Gavaldon as a
violent guard who frequently assaulted pris-
oners, and who was brought before the
legislature in 1998 where he refused to
answer questions about his role in a
1995 beating of a CA prisoner, A week
after his arrest Gavaldon was still employed
as a guard, said prison officials, yet was on
leave while awaiting trial in Tulare County
Jail on $1 million bail.

Colorado- The CO DOC banned smok-
ing in all of its facilities on March 1,
1999. Tobacco sales were stopped in De-
cember of 1998,

Connecticut- The legislature has taken
measures to treat non-violent drug
offenders rather than imprisoning them.
A bill passed by the legislature drasti-
cally cuts prison time for non--violent
drug offenders on the condition that they
undergo frequent testing for drug use.
Housing a prisoner in Connecticut costs
approximately $25,000/yr., while the
drug testing program is estimated to cost
just over $3,000/yr. One legislator said:
"Our old policy has been a huge failure.
We need to measure its effectiveness
rather than its sexiness at election time."
e Former state probation officer, Richard
Straub, 63 who threatened to send young
male parolees back to prison unless they
had sex with him, was sentenced to 15
years in prison. He was convicted of sex-
ually assaulting young men from 1986 to
1996.

Delaware- Superior Court Judge Susan
DelPesco has proposed allowing female
prisoners to keep their newborns with
them in jail, She said the United States is
among the few countries who seperate
women who are jailed from their babies.
Woman who are housed in prison seem to
be more likely to find success if they can
care for their infants,- she said.

Florida- A service known as VINE -
Victim Information Notification
Everyday- has recently been created in
Palm Beach County, and has been operat-
ing in five other Florida counties. Victims
of crimes, or anyone interested in a crimi-
nal being released, can register with
VINE to be called when a specific inmate
is released, however, victims of crime
will automatically be informed by the
system when an inmate is released that
was involved in their specific crime.
There is also a toll-free number for round-
the-clock updates on inmates status,
VINE was developed in 1993, after the
slaying of Mary Byron in Jefferson
County, Ky. She didn't know a man who
had sexually assaulted her was released

(Continued on page 12)
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Fourth DCA Finds
H.F.O. Sentence Illegal

Glen Donald Freshman collaterally chal-
lenged his habitual offender sentences. In doing
50, Freshman successfully argued that his HF.O
sentences failed to conform with certain require-
ments of the HF.O. statute in effect on the date
his offenses were committed. Freshman's victory
did not come easy. Initially, the Honorable Tlona
M. Holmes, Judge of the Circuit Court, in 2nd for
Broward County, Flonda, denied relief. Fresh-
man appealed. On appeal, citing State v. Man-
cino, 714 So2d 429 (Fla.1998), and Hopping v.
Stare, 708 So.2d 263 (Fla.1998), for the proposi-
tion that "a sentence that fails to comport with the
statutory or constitutional limitations 1s by defini-
tion ‘illegal,™ the Fourth DCA reversed and re-
manded with directions

In reaching its decision in this case, the DCA
recognized that at the time Judge Holmes denied
Freshman's motion, strict interpretations of the
decision entered in "Davis v, State, 661 So.2d
1193 (Fla. 1995), [erroncously] appeared to limit
the definition of an ‘illegal sentence’ to one that
exceeds the statutory maximum for the crnime at
1ssuc” From the decisions entered in Mancino
and Hopping, however, the DCA concluded that
the Flonda Supreme Court has rejected the State’s
strict, narrow, and erroncous interpretation of the
Davis Court’s decision

In this case, the Fourth DCA found that
Freshman's offenses were committed between
October 1, 1989, and May 2, 1991, and that, in
order to qualify for HF.O. treatment during that
time frame, the HEO. statute required the

defendant to have "previously been convicted of

two or more felonies in_this state* §
775.084(1)(a)l, Flonda Stattes (Supp.1988)

{emphasis added); see also, Baxter v. Siate. 616
So.2d 47 (F1a.1993), Parrish v. State, 571 So.2d
97 (Fla. 1st DCA 1990) ("1988 habitual offender
statule necessitates an initial finding that the
defendant has previously been convicted of two
or more felonies in this state ™). The Fourth DCA
also found that *[t]he order declaring Freshman a
habitual offender shows that Freshman's predi-
cate offenses were out-of-state convictions.” Ulti-
mately, the Fourth DCA found Freshman's
H F.O. sentences "illegal® because the “record
affirmatively shows a failure to comport with the
statutory requirements of the habitual offender
statute....” Sce: Freshman v State,  So.2d
__ 24 FLW D707 (Fla. 4th DCA, 3-17-99).
[Comment: Although not mentioned above,
the Fourth DCA also noted that, in Srafe v,
Johnson, 616 So.2d 1 (Fla.1993), the Florida
Supreme Court found that the 1989 amend-
ments to the habitual offender statute violated
the single subject requirement of the Florida
Constitution. Rather than focusing on the
unconstitutional single subject violation, suf-

fice it to say that the 1988 version of the habitual
offender statute, which became effective October
1, 1988, and remained in effect until May 2,
1991, did not authorize HLF.O, treatment based
on out-of-state convictions, Because Freshman's
offenses were committed during the relevant
window period and the State relied on out-of-
state convictions to qualify him as an H.F.O., the
Fourth DCA found that the ILF.O. sentences
failed to comport with the requirements of the
H.F.0O. statute and that the sentences are, there-
fore, "illegal." However, in Speight v. Srate, 711
.2d 167 (Fla. Ist DCA 1998), review pending
(Fla. S.Ct. Case No. 93,207), relying on the strict
narrow definition of an "illegal sentence" that
followed the decision entered in Davis, the First
DCA held that "reliance on an improper predi-
cate offense does not render the sentence 'illegal’
for purposes of determining whether the error
may be raised for the first time on appeal.”
Speights, at 169; see also, Bover v. State, 24 FLW
D1033 (Fla. 3d DCA, 4-28-99) (adjudication of
defendant as an habitual offender is not cogniz-
able under motion to correct illegal sentence).
Unfortunately, the Bover Court's recent analysis
could very easily influence the way the Florida
Supreme Court’'s handles Speights.-bm|

H.F.O. Adjudication Cannot Be
Challenged Under Rule 3.800(a)

Pursuant to Rule 3. 800(a), Fla R Crim P., Jesus
Bover argued that he was entitled to relief because
the predicate offenses introduced at his HF.O. sen-
tencing hearing fuled to sausfy the statulory
sequential conviction requirement. Robert M,
Pineiro, Judge of the Circuit Court, in and for Dade
County, Florida, denied the motion and Bover ap-
pealed.

On appeal, the issue addressed by the Third
DCA was "whether a defendant may use Flonda
Rule of Criminal Procedure 3.800(a) to challenge
[an] habitual offender adjudication.” In resolving
the issue, the Court's analysis found that:
Habimalization is a nvo-step process. In the first
step, the defendant ts adjudicated to be a habitual
offender. Once that is done, the trial court knows
what the permissible legal maximum may be. In the
second step, the court imposes sentence.

For Rule 3.800(a) purposes, the difference
beneeen the two steps Is important. Rule 3.800(a)
is by s terms confined to challenging an "illegal™
sentence. Imposition of sentence occurs in the
second step of the habiualization process. The
defendant’s real target in this case is not the sec-
ond step but the first: the adfudication of the
defendant as an habitual offender.

The Court notes that although "the viabihty of
predicate offenses used for habitualization can fre-
quently be determined from the face of the record,”
circumstances do  exists where an evidentiary
hearing would be necessary. Ultimately, the Third
DCA concluded that "an attack on the habitual

offender adjudlcaunn 1s one which must be brought
under Rule 3.850 and may not be brought under Rule
3.800(a)." In reaching its deciston in this case, the
Court certified direct conflict with the decisions en-
tered in Judge v, State, 596 So0.2d 73 (Fla. 2d DCA
1991) (en banc); Freshman v. Stare, 24 FLW D707
(Fla. 4th DCA, 3-17-99), Bell v. State, 693 So.2d 700
(Fla. 2d DCA 1997); and, Hotelho v. State, 691
So.2d 648 (Fla. 2d DCA 1997). The Third DCA
affirmed the order denying Bover's Rule 3.800(a)
motion. See: Bover v State, 24 FLW D1033 (Fla. 3d
DCA, 4-28-99),

What Happened To
Discretionary Jurisdiction?

William Gary Harvard filed a writ petition

sceking to invoke the discretionary junsdiction of
the Florida Supreme Court. Harvard, submitting nu-
merous factual allegations in support of his claim,
alleged that the FDOC incorrectly assigned him to
Close Management status. The Fla. S.Ct, noting,
among other things, that its action "should not be
construed as  an adjudication or comment on the
merits of the petition,” declined to exercise its discre-
tionary jurisdiction and transferred the case to the
Nineteenth Judicial Circuit Court. Significantly, the
Fla. S.Ct. announced that:
[1]n the future, we will likewise decline jurisdiction
and transfer or dismiss writ petitions which, like the
present one, raise substantial issues of fact or present
individualized issues that do not require immediate
resolution by this Court, or are not the type of case in
which an opimion from this Court would provide
tmportant guiding principles for the other courts of
this State.

After the majority of the Court finished with
its feeble attempt at justifying its actions, the
Honorable Ben F. Overton, Senior Justice, dis-
sented with what appears to be a cold hard fact of
Florida justice. That is, Justice Overton notes that “the
majority has substantially reduced the access to thie]
Court for habeas petitioners. Ithas, by [its] opinion,
rewritten article V, section (3)(b)(9), Florida Constitu-
tion.” Justice Overton apparently remembered his oath
to protect the nights of the citizens of this State. See.
Harvard v. State, 24 FLW 5209 (Fla., 5-6-99)

Court Record
Encompasses Jail Record

In 1990, pursuant to a plea of no contest (o two
counts of apgravated battery, the Eleventh Judicial
Circuit Court, in and for Dade County, Florida, placed
Manuel Hidalgo on probation. Subsequently, in 1993,
Hidalgo violated that probation and was sentenced to
a four-and-one-half year prison term. The court, how-
ever, in sentencing upon the revocation of the proba-
tion, only granted credit for the time that Hidalgo had
served immediately prior to the revocation of his
probation. In other words, the court failed to grant
Hidalgo any credit for the ime he served incarcerated
prior to actually being placed on probation
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In 1998, Hidalgo, who is incarcerated at Mayo
Correctional Institution, filed a pro se motion seck-
ing. among other things, credit for the time he
served incarcerated prior to being placed on proba-
tion. The Honorable Ellen Leesfield, Judge of the
Circuit Court, denied the motion and Hidalgo ap-
pealed. On appeal, the Third DCA treated Hidalgo's
motion as a motion filed pursuant to Florida Rule of
Criminal Procedure 3 800(a).

In State v. Mancino, the Florida Supreme Court
held that "credit time issues are cognizable in a rule
3.800 motion when it is affirmatively alleged that
the court records demonstrate on their face an enti-
tlement to relief.” 714 S0.2d 429, at 433 (Fla. 1998),
In this case, the Third DCA, noting that “[t]he
Mancino decision makes a strong policy statement
that a defendant should be granted credit for all time
served,” firmly rejected the States request for *a
narrow reading of the Mancino decision.”

The Third DCA found that "in some parts of
Flonda, the jail record of a defendant’s incarceration
15 physically incorporated into the court file, while
in other parts of the State it 15 not™ The court,
however, concluded that “entitlement to [jail] credit
should not depend on the vaganes of the local
record-Keeping system.” Ulumately, the Hidalgo
Court announced that "a defendant's jail card
[reflecting in and out dates of incarceration] should
be treated as a court record, whether or not the jail
card has physically been incorporated into the court
file." See: Hidalgo v. State, ___ So.2d 24 FLW
D776 (Fla. 3d DCA, 3-24-99),

FL Supreme Court Restricts
Its Habeas Corpus Jurisdiction
For Pro Se Prisoners

On May 6, 1999, the Flonida Supreme
Court issued a six 1o one decision informing Flonda
prisoners that no longer will that Court entertain pro
se indigent prisoners' petitions for extraordinary
writs that contain substantial issues of fact, present
individualized 1ssues that do not require immediate
resolution, or are not the type of cases in which an
opinion of that Court would provide important guid-
ing principles for other state counts. In other words,
the Supreme Court has specifically announced that
it will no longer accept discretionary jurisdiction in
habeas corpus petitions that do not require
“immediate resolution” by that Court; if another
lower coun, appellate or circuit, can hear the case,
the FL. S.Cr. will not.

This decision was rendered in a case where
Flonda prsoner William Harvard filed an
“Emergency Petition for Wit of Habéas Corpus™
directly to the FL SCr trying to challenge his
placement on Close Management at Martin ClL. The
petition set out numerous factual allegations. The
Count noted that Harvard alleged to have exhausted
all administrative remedies before filing the petition,
which if he had not the Court would have simply
dismissed the petition for failure to exhaust. But,
Harvard had not even attempted to file the petition
in the circuit court where he was incarcerated before
filing with the Supreme Court. This, the Court found
unacceptable

The Supreme Court noted that in the last
year alone over 500 petitions for extraordinary
relief have been filed with that Court, with the
overwhelming majority of those cases being from
prisoners seeking to invoke the Court’s discretionary

Jurisdiction Many of those cases, however, would
require fact-finding, which the Supreme Court is not
in & position to handle. Such cases should be han-
dled by the circuit court which s 1n the best position
to resolve fact-finding ssucs, stated the S.Ct

One justice, Overton, filed a dissent to the
majority decision. Justice Overton' s main concemn
was that the majority’s decision will be to deny
habeas corpus jurisdiction to individual petitioners
who file such petitions without the help of a
lawyer. "By this opinion, the majority has
substantially reduced the access to this Court for
habeas corpus petitioners. .. It appears to me that
from now on the only habeas corpus petitions this
Court will consider will be those filed by attorneys
for their clients. . [t will have the effect of denying
access to this Court.” Overton stated in his dissent

The majority transferred Harvard's petition
to the circuit court for Martin County, Further, and
significantly, the Court noted that upon the circuit
court receiving the case, "if it is determined that a
filing fec is applicable to this petition, and if the
petitioner wishes to proceed in forma pauperis in the
transferee court, an affidavit of indigency and ac-
companying documentation shall be filed by the
petitioner in the transferee court.” That clearly was
an instruction to the circuit court that the petition
filed by Harvard probably should not be treated as
one for habeas corpus, but for mandamus, in that
Harvard was only seeking release from a more re-
strictive type confinement, and not from prison it-
selfl See: Harvard v. Singletary, So2d___
24 FLW 5209 (Fla. 5/6/99)

FL Supreme Court
Extends Selfl Defense
Nonretreat Privilege

On March 11, 1999, the Florida Supreme
Court recognized that the law does not impose a duty
on people to retreat from their home before resorting
to deadly force in self-defense against a co-occupant
of the home or invitee into the home, if that force is
necessary o prevent death or great bodily harm. The
court decided that there is only a limited duty to
retreat within the residence to the extent reasonably
possible, but only that far before resorting o deadly
force to protect against death or great bodily harm.
That decision was a result of a case brought by a
woman, Kathleen Weiand, who had been convicted
of killing her husband who she had claimed had
abused her. Weiand had been released from prison
after being granled execulive clemency from the
governor on December 23, 1998, before her appeal
came before the high court, but the Supreme Court
retained jurisdiction over the case to decide whether
the jury in her casc should have been read instruc-
tions presenting the nonretreal privilege as stated
above which had not been done. The court decided
after much discussion of current understanding of
battered women s (or spouse, or co-habitants) syn-
drome that such instructions should be offered for
the jury to consider when self~defense is raised
claiming a justifiable use of force

In so ruling, the Supreme Court receded
from its previous holding in State v. Bobbitr, 415
So02d 724 (Fla. 1982), that had held that no such
instruction must be given to a jury, The court also
partially retreated from Hedges v. State, 172 So.2d
824 (Fla. 1963), on the same issue. The court, how-

ever, specifically held that this new ruling will only
apply to future cases and cases pending direct re-
view on the date of its decision and that it will not
apply retroactively to cases that have already be-
come final. That part of this change in the law will
leave many, and mostly female, prisoners without
benefit from this decision, which is unconscionable.
Sece: Wedand v. State, __ So2d __ , 24 FLW S124
(Fla_ 3/11/99)

Application of § 57.085, F.S.,
Requiring Indigent Prisoner
to Meet Certain Requirements
Not Ex Post Facto Violation

Otis Mack Vickson, notorious for develop-
ing outrageous and frivolous legal theories that he
tries and gets other prisoners to try, author of the
infamous "did" argument that has resulted in numer-
ous prisoners having their cases procedurally barred,
was slapped by the Florida Supreme Court for wast-
g their time with another bogus legal theory. In
this case, Vickson filed a petition for writ of man-
damus in the Flonda Supreme Court against Harry
Singletary, former FDOC Secretary

Vickson did not send the required filing fee
for the filing. The court ordered him to file an
affidavit of indigency, which Vickson did. On re-
view of the affidavit, however, it was noted that
Vickson had failed to comply with § 57.085(7), E.S.,
which requires a prisoner seeking to proceed as an
indigent and who has been adjudicated indigent
twice in the past three years to list and attach a copy
of all judicial proceedings that commence or dispose
of legal action filed by the prisoner in the past five
years. The court ordered Vickson to comply with
that requirement, since he has filed numerous pro se
indigent actions in the past three years

Vickson filed an objection to that order,
claiming that § 57.085(7) violates the Ex Post Facto
Clause because his crime was commitied before the
enactment of that statute. The Supreme Court noted
that claim was without any merit, the statute does
not in any manner directly increase a prisoner’s
criminal sentence, nor does it constitute punishment.

The court, patiently, explains that the pur-

pose of that statute was to reduce frivolous, exces-
sive lawsuits by prisoners such as Vickson. In a
footnote the court lists at least 20 legal actions that
Vickson has filed in the Flonda Supreme Court
alone in the past five years,
Withholding more serious sanctions at this time, the
court determined that Vickson from this point for-
ward must either stnictly comply with §57 085(7),
or pay the required filing fee for any further actions
that he files in any court. If Vickson does not
comply, any actions he files will be immediately
dismissed. Sce: Vickson v. Singletary.___ So.2d
24 FLW S175 (Fla. 4/6/99).

New Entry for Appeal
Allowed Where Prisoner
Claimed Confinement Situation
Delayed Notice of Appeal Filing

Florida prisoner Leo Hollingsworth had his
appeal of an order denying a petition for writ of
mandamus dismissed for being untimely filed but
received directions from the appeal court in how he
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might be able to obtain a new opportunity to file a
new notice of appeal in his particular circumstances.

Hollingsworth had a petition for a wnit of
mandamus denied by the circuit court on December
3, 1998 He did not file a notice of appeal until
January 11, 1999, several days over the 30 day
limitation penod for filing a notice of appeal. The
appeal court ordered that he show cause why the
appeal should not be dismissed as untimely filed and
Hollingsworth responded that the notice of appeal
was not handed over to prison officials until January
Tth, but that his inability to umely mail the notice
was due to being in confinement “he was unable to
obtain necessary postage to mail the notice of appeal
despite his repeated efforts to do so'

The appeal court decided that it lacked the
authonty to grant a belated appeal because "the
proceedings. below were civil in nature.® But the
court suggested that Hollingsworth could still file a
1.540, F.R.Civ.P., relief from judgment motion in
the circuit court explaining his circumstances, and if
that court vacated the order of denial and entered a
new order of demial then a new entry would be
created where Hollingsworth could file a timely
petition for certioran, rather than appeal, pursuant to
Sheley v, Florida Parole Commission, 720 5.2d 216

(Fla. 1998). See: Hollingsworth v. S:czecina,
Moore, __ S2d 24 FLW DIOI1 (Ist DCA
420M99) .

Medical Malpractice Presuit
Requirements Not Waived for
Prisoners

Florida prisoner Kevin O'Hanrahan found out
the hard way that liugating medical malpractice
suits In state court i1s not a simple procedure, and
that in most instances, because of certain presuit
requirements tn Florida law, 15 impossible

O'Hanrahan filed something called a
*Petition for Professional Malpractice of a Medical
Nature Seeking Relief for Damages et. ¢l and
Professional Negligence," (such incompetent draft-
ing immediately placed the court on notice that
O'Hanrahan had absolutely no idea what he was
doing), aganst several FDOC employees, mainly
medical staff. Despite the title of his  "petition,”
O'Hanrmhan also claimed in addition to malpractice
that his Eighth Amendment nights were violated. In
an attempt to satisfy the state presuit requirement
of § 766.202(5), F.S., which requires a verified,
corroborating medical expert opinion that medical
malpractice has occurred (o accompany any action
for malpractice in order to substantiate medical
malpractice claims, O'Hanrahan filed an unverified
letter written by a former doctor who no longer
practiced medicine. The circuit count dismissed the
"petition” with prejudice based on the failure to
comply with the presuit requirement

('Hanmhan appealed, claiming that not only
was it error for the circuit court 1o dismiss the case
on the presuit requirement issue, but the dismissal
with prejudice was error, and that Chapter 766, F.S.,
as applied to him, an incarcerated, pro se claimant
was unconstitutional as denying access to the court.
The appeal court affirmed the dismissal as con-
cerned the failure to satisfy the presuit requirement
of producing a venified, commoborating medical ex-
pert's opinion as to the viability of the action, but
held that the action should not have been
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dismissed without giving O'Hanrahan an opportu-
nity to amend, if he could and satisfy that require-
ment. And even though O'Hanrahan apparently did
not appeal on the dismissal of the Eighth Amendment
claims, which would not require such state
mandated presuit requirements, the appeal cournt de-
termined that those clmms may still be viable, while
noting the “confusing nature® of O'Hanrahan’s plead-
ings. The appeal court flatly rejected the challenge of
the constitutionality of the presuit statute to incarcer-
ated, pro se, prisoners,

The appeal court AFFIRMED in part, and
REVERSED and REMANDED in part, to allow
O'Hanrahan a chance to amend his “petition” if he
can. See: O'Hanrahan v. Moore, etal,  So.2d
__ .24 FLW D954 (4th DCA 4/14/99)

[Comment This case 1s not included in Notable Cases because
of its precedential value, nor because st wall affect any sigmifi-
cant number of pnsoners. This is included in hopes that
Flonda pnsoners who may contemplate a state action for
medical malpractice will be aware of the senous presust
requirements that exist. If they camnot produce a venfied,
commoborating medical experts opinion to support their com-
plamnt, then the action will be dismissed And they could
possibly be sanctioned for filing a frnvolous tawsuit, recenve a
DR, and have to do time in confinement and suffer loss of gain
time for same. In most cases prisoners will not be able to
obtain such an expert opinion before filing sunt’ which 1s when
it has 10 be obtained, centainly FDOC doctors are not going to
provide same against ane of their own. Be aware of, research,
and comply with all legal requirements before filing suits
nowadays, or vou may have 1o suffer serious consequences-s)|

Deprivation of Visitation

With Minor Child Action

Not Moot, Action May Be
Amended to State § 1983 Claim

Florida prisoner Randy Spencer filed a peti-
tion for declaratory judgment pursuant to Chapter 86,
F.S., against a FDOC classification officer for un-
lawfully depniving him of his visitation with his
children by a misapplication of the minor child
visitation restrictions adopted into law during 1996
that only applies to those prisoners who have been
convicted of a sex crime on a child under 16 years
old. Spencer's declaratory judgment petition named
classification officer D, Gonzalez as  having
wrongfully applied that law to him in July of 1996
and restricted his visitation with his children for
almost the next two years. Spencer initially sought a
declaration for the circuit court that Gonzalez in his
official capacity had wrongfully applied the law to
him and sought injunctive reliel enjoining Gonzalez
from such wrongful action

On March 25, 1997, however, Spencer
sought to amend his petition to allege the deprivation
of federal constitutional rights under 42 US.C.
§1983 and request compensatory damages from
Gonzalez i his individual capacity. Spencer filed a
motion to amend with a copy of his proposed
amended petition attached The circuit court did not
take any action for almost a year, until Gonzalez filed
o motion to dismuss in May ol 1998 claiming the
suspension of visitation privileges had finally been
lifted and Gonzalez had been transferred to another
instrtution, thus mooting the action, The circuit court
then moved on Gonzalez's motion and dismissed the
action as moot finding that there was no longer a
bona fide, actual, or present need for declaratory
relicf and no longer a bona fide dispute between the

parties (these elements must exist to seek declara-
tory judgment).

Spencer appealed the circuit court's dis-

missal alleging that the circuit cournt erred in dis-
missing the petition without having provided
Spencer leave to amend the petition to add the §
1983 claim. The appeal court noted that Spencer had
properly applied for the leave to amend, that he had
not abused the privilege to amend, and that, "If, as
Mr. Spencer alleges, Mr. Gonzalez deprived him of
visitation with his children for over a year under
color of state law in violation of federal constitu-
tional rights, the question of entitlement to compen-
satory damages under 42 US.C. § 1983 is not
moot." The appeal court REVERSED and RE-
MANDED the case with directions that on remand
Spencer be allowed to amend his petition to raise the
§ 1983 civil rights violation claim. Sec: Spencer I
Gonzalez, _ So2d __ , 24 FLW DI005 (lIst
DCA 4/16/99).
[Comment: 1t is refreshing to sce a Flonda prisoner comectly
use the very usefisl and often overlooked or ignored judicial
vehicle of declaratory judgement The advantages of declara-
tory judgment actions over strict extraordinary relief petinons
are enormous, if 2 properly drafied petinon in compliance
with Chapter 86, F.S., is filed And, pursuant to the declara-
tory judgment statutes, any extraorchnary rehef may sull be
sought in the same action f a favorable declaration s ob-
tained. Spencer also demonsirates that § 1983 actions may be
filed in state courts, which provides many advantages in
many instances, but which most pnisoners seem to be totally
unaware of. It is also refreshing to see someone go al these
classification officers who have been applying the child
visitation restriction lo many prisoners to whom it does not
apply. Ever since that law, § 944 09(I)Xn), E.S., was adopted
it has caused nothmg but problems and mesapplications. The
misapplications are not surpnsing, however, as soon as the
law went mto effect the FDOC rather than making a case-by-
case individual determination whether the law applied 10 a2
prisoner simply applied 1t to all prisoners with any kind of
sexual offense and left largely untrained or overloaded clasu.
fication officers 1o try 1o sort it out. Perhaps following ths
senous challenge by Randy Spencer the consequences of the
incompetent handling of this very important issue to many
prsoners will cause more careful review and application of
this law that is questionable itself-sj]

FLA PRISONERS WITH CHILDREN

{ 45.0%) Ore or Mors
iy ( S5.0%) No Criren

[As of June 30, 1998, 64,275 priscnen)
* ¢ @

CHILDREN WITH PARENTS
INCARCERATED IN FLORIDA PRISONS

Number of

%
6%
28%
100%

Number of
Children

Age
0-6
7-12
13-18
TOTAL

21.637
21,944
13,288
59,9824

#Almost 60,000 children have & parent incarcersted na
Flarids prison.
[Source: FDOC Recards]
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(Continued from page §)

from custody; he fatally shot her. The
VINE system is operating in 31 states and
in Monroe, Collier, Dade, Hillsborough
and Duval counties in Florida.

B On April 15, 1999, the Florida
Supreme Court accepted jurisdiction in
the legal challenge to Constitutional
Amendment No 2, titled
"PRESERVATION OF THE DEATH
PENALTY", which passed into law in
last November's election. Allegations
were that Amendment 2 was merely a
ploy by FL lawmakers to block the S.Ct.'s
efforts to do away with FL electric
chair, deeming it cruel and unusual
punishment and appointing lethal injec-
tions as the proper method, The Amend-
ment changed the language of the FL
Constitutional definition of cruel or un-
usual punishment to be in accord with the
LIS Supreme Court's jurisprudence. Thus,
ensuring that any future finding of what is
cruel and unusual punishment must be
determined in accordance with the US
S.Ct. The Amendment enshrined not only
capitol punishment, but the electric chair
as the method of administering it in FL.

Georgia- Fulton County Jail authorities
were told to provide adequate treatment
for its inmates who have tested positive
with HIV, a federal judge ruled on April
16. 1999, Fulton County Jail is presently
without any form of system to stock and-
administer drugs and treatment to HIV
positive inmates. U.S District Court
Judge Maryvin Shoob, also commented
during his ruling, that he thought the suit
filed by eight HIV-positive inmates who
claim to have received substandard care-
should be expanded to include all health
care issues at the crowded county lock-
up.

» A Baldwin County inmate who was on
suicide watch apparently hung himself
about five minutes after a deputy
checked on him, authorities said. Kerry
Shiflett, 33, of Dahlonega, was found
dead. Authorities said Shiflett used a
garbage bag attached to a sprinkler outlet
to hang himself from the ceiling of his
cell. Shiflett was arrested last month for
allegedly stealing $260,000 worth of
equipment from the county water depart-
ment. The Georgia Bureau of Investiga-
tions is now questioning other inmates

about Shiflett's death.

Illinois- The Illinois House Judiciary
Committee has taken steps to discover
why, since 1977, lllinois has executed
11 prisoners while another 12 were
removed from death row after they were
found to be innocent. The Judiciary Com-
mittee has voted for a measure halting
executions for one year to study the prob-
lem. Moratoriums also have been dis-
cussed in Indiana and Pennsylvania.

e The Illinois legislature's package
which included a law requiring murder-
ers to serve full sentences and select vio-
lent offenders to serve 85% of their sen-
tences, was struck down by the Illinois
Supreme Court, The so called "Truth in
Sentencing” legislation was found to be
violative of the constitution because it
mixed unrelated subjects. The Supreme
Court’s ruling freed the first 18 of 2,570
people sentenced under the overturned
law who were eligible for "good time"
credits, which reduced their sentences.

Louisiana State prison officials at An-
gola were found by Legislative Auditor
Dan Kyle to have tapped an inmate fund
for $41.559 in food and household items.
Some of the money was used to pay for
banquets and barbeques for 28 events.
Among the events were a Chamber of
Commerce gathering and meetings of
prison executives,

New York- Peter Farace, 25, died of an
asthma attack in February 1986, at the
Auburn Correctional Facility. Farace
had requested a refill of an asthma
inhaler, however, prison guards en-
sured his request never reached prison
medical staff. While locked in his cell
Farace had an asthma attack and slowly
died while his lung filled with fluid and
his blood vessels ruptured. On Novem-
ber 23, 1998, a New York court of
claims judge, Nicholas Midley Ir.;
awarded the family of Farace $350,000 in
damages for Faraces death and $50,000 in
interest.

North Carolina- Johnston County Sher-
iff Steve Bizzel wants to charge inmates
$5 a night to stay in his jail. Bizzel said
that a 34 year old state statute permits
counties to charge inmates $5 a night.

"The way [ look at it is it's cheap rent for
lodging, three meals and a guard to look
at," Bizzel said.

Oklahoma- On March 15, 1999
inmates- and employees of the Okla-
homa State Penitentiary had to snuff out
their cigarettes for good. Prisoners were
given two weeks to rid themselves of
tobacco products before prison officials
deemed it contraband. The prison holds
approximately 1,500 nervous inmates.

Tennessee- "It doesn't pay to da wrong",
reads the sign above the door to the Mor-
gan County Jail, a brick fortress painted
battleship gray. Sewage dripped from the
ceilings, inmates were not allowed to
shower for days, and some nights the
guards just locked the door and left. The
U.S. Justice Department took action in
1997 after a female inmate, Shelly
Massey, hanged herself with a sheet and
her mother demanded an investigation.
A lengthy inspection was performed by
the Justice Department in which de-
plorable conditions were found, including
unsanitary food preparation, bug infesta-
tion, and a lack of training for guards left
in control of prisoners. Under the new
Sheriff, Bob Gibson, the conditions in the
jail promise to greatly improve, along
with the supervision of the Justice Depart-
ment.

Texas- On December 19, 1998, a female
guard working at the French Robertson
unit, Texas DOC, was raped by an inmate
while conducting a bed check at 2:40am
in one of the maximum security sections
of the prison. Jessie Trevino Cortez, 22, a
convicted rapist, opened his cell door,
grabbed the puard and held her hostage
for 2 hours, prison officials said.
Twenty-four hours after the incident 80
state prisons were locked down during a
state-wide "shake down". Prison officials
said the lock down was not related to the
assault at the French Robertson unit. Iron-
ically, the unit was awarded the
“prestigious prison accreditation" of the
American Correctional Association on
December 1, 1998, just two weeks prior

to the assault.
¢ Texas Department of Criminal Justice
(TDCJ), has put plans into action for the
(Continued on page 16)
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Dear FPLP, My bunky has let me read the last couple of issues and | find myself anxiously waiting on her to finish the latest. So, | must
have my own copy.
I am very impressed with your efforts to help us, and extremely appreciative of the results! Thank you! B K LFC

Dear FPLP, You will find 19 stamps with this note to renew my order. Sorry | can't send more. You are all doing a fine job bringing the
truth to the forgotten in DOC.

Your Legal Perspectives has helped myself and many others in ways only a reader could understand, from court to confinement to the
free world, the truth is out all anyone has to do is read FPLP.

Every library in FOC should order and every family who would like to understand the truth about DOC should read FPLP.I for ane
have no income and | have to save up stamps each year just to reorder FPLP, but there are many people who can send $6 and don’t. They
try to get other inmates copies, when if they would just give up a few cups of coffee or cookies they would be helping us all and
themselves. Be a part of the family that brings the truth to all. With out FPLP we inmates would still be in chains and the free world
people would be in the dark ages. So | ask all to open up your heart and send your book of stamps or $6.

And thank you FPLP for all the help you have given me. Gary Bishop SRCI

Dear Staff: What | want to sound off about is the food service within the DOC and at Charlotte CI. When | came into the system in
1980, the DOC master menus provided and the inmates were served three substantial, nutritious, wholesome meals per day. We could
select clean food trays from the dirty ones and see the food items being put on our trays, Some of the items were self-served. Food service
back then was not really an issue as evidenced by the majority of the class action lawsuits filed by Florida prisoners over the past 19 years
But now although it's still not an issue, the food service at many of the prisons within the DOC is, in my opinion, bad if not sickening.
At just'about every institution that contracts with a food catering company, there is a problem with the food service. Either the portions
are small the preparations are poor, or the food items served are of the poorest quality. The rolling doors are sown on many of the serving
lines, and this prevents the observation of unsanitary food service that someone else may not recognize and complain about. At some
prisons, inmates are no longer allowed to select their own food trays, and at Charlotte, | have received many meals served on defective,
stained, or dirty food trays. To better the food service conditions at CCl, I have filed many grievances at the institutional and Central
Office level, however, to no avail. I have filed so many legitimate grievances, which were denied, until | have stopped complaining. Out
of all the grievances that | have filed, the only one I recall being approved was the grievance | filed about the use of food trays with sharp
jagged edges. | have filed about the preparation and cooking of foods by inmates who don't know how to cook, the poor quality of the
foods served, the insufficient portions served, the dirty food trays, and many other food service problems that present a hazard to an
inmate's health; however, to no avail. On one occasion | filed and was told that | was not at McDonalds. However, although | am not at
McDonalds where you “have it your way", [ am not even getting it the way it is supposed to be. For the health of all the prisoners
incarcerated, 1 hope the new Secretary of DOC puts a boot in the companies that cater food service to the DOC, kick them out of the
door, and employ certified chefs and dieticians at every major prison. For the same reason, | hope the Inspector General discovers the
other problems mentioned above and takes corrective action, Until then, the food service at many prisons is going to stay the same—bad.
GS CCl

Dear Sirs, | have read your newsletter for many years and have decided to get my own subscription so as to let you know that your price
increase will not erode vour reader base and that you have thousands more readers than what your actual subscription list shows,
Keep up the good work and consider myself to be one of your ardent fans and supporters. BVL GCI

Dear FPLP, [ have been a subscriber now for 4 years and | must admit that your newsletter is the best one | have ever come across for
Florida Inmates. | would like to tell you about some of the things that are going on here at CCL The conditions here are very bad,
especially in the Close Management units. Being on C.M. here is like doing time in a Nazi concentration camp. They allow us to clean
our rooms once a week ( and half the times they don’t do it at all) A lot of guys here are being assulted and chemically maced for no other
reason but talking on the door. The use of grievances is nothing but a red flag to the officers to retaliate on you by writing false D.R.s and
verbal and physical abuse upon you. Right now this Institution has 2 dorms holding 400 inmates on C.M. they also are converting another
dorm for C.M. (another 224 beds for use for C.M.) and they are building an 800 man annex for nothing but C.M. inmates. Slowly but
surely the FDOC is locking down the system so that they will have more control and be able to do what they want to us. Inmates need to
wake up and see that we are heading for some really hard times unless we help stop it. [ urge all inmates to unite and stop being sheep
and start trying to help. There are many non violent ways help. From boycotting the canteen to not using the telephone system to filing

JAll letters recerved cannot be printed because of space restrictions. Unsigned letters will not be printed or letters that obviously are not intended for publica-
tion. Please indicate in vour letters if vou do not want it printed, otherwise FPLP reserves the right to print all letters received and to edit letters for length.]
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grievances to having our loved ones get involved. If we don’t stop this soon it will become another instance of horror and torture in our
history, When you treat a man like and animal he will become an animal over time, Stop the madness before its to late. Thank you for all
that you are doing for us in here. Keep safe, stay strong and always be in the light! RW CCI

Dear FPLP, This is just a little hello and a book of stamps enclosed to renew my subscription. [ see no problem with the subscription rate
increase, it's money well spent.

1 will say in closing that some of the officers here also find your publication enlightening informative and it does add a drop of insight
into their struggle with professionalism in a world of madness. That's refreshing. BP

Dear FPLP, ['ve been getting FPLP for the past couple of years. And | can’t believe it could happen, but each issue gets better. The
FPLP has done so much to Keep the prisoners informed and aware in the past and also it's finally making the public aware, I'm sure that
your aware of the purposed rules change for Close Management. Another move by the FDOC to add further punishment to it’s prisoners.
I'hey purpose to cut our canteen items to 5 no food items monthly. If you order two pens, that's two of your items gone. They want you
to have nothing in the FDOC. No self respect, no spirit, oh well, | wish there were more like the FPLP staff in Florida. Thank you for
what your trying to accomplish. PY UCI

FPLP is great! It has helped me with my case, and it has also helped me to help other’s with their cases. | am a Law clerk trainee
waiting to go to the FDOC legal research class at Orlando (CFRC).

FPLP has also “opened up my eyes” to what is really going on at some of these “concentration camps” in this state. | have just
transferred farther south from one of those “camps™. Keep up the good work! Thank you for helping “us™. SK  APCI

Dear FPLP, As many other institutions have their secrets in their operating methods. We here at Lawtey have experienced some
frivolous times.

Example: When work squads leave for work on weekday mornings, some inmates are pulled out of line and searched; leaving them
standing in nothing but boxers and T-shirts.

We (inmates) are told that we are carrying controlled substances (namely marijuana) in our boxers. [t becomes even more hectic when
the temperature exceeds below 32 degrees outside. As in 19, 22, and 28 degrees in temperature.

Grievances are written but many are returned within a day or two stating that these matters will be looked into but nothing stops the
searches. We have a female officer who consistently pushes issves that in turn arouses the sergeant of the shift and then later the inmate
is locked-up in confinement.

Things at this camp are changing daily but never for the better. It almost seems impossible considering 1'm only one individual
because others here are too scared to challenge any discrepancies of theirs,

The 10P (chapter 33) is totally overlooked to suit the institutions need. I'm very sorry to here about the deaths of two female inmates
at Jefferson C it goes to show that more (inmates) need to quit hiding and make (help) make changes before it gets worse.

I want to thank and to encourage all of you to keep pressing on with what is obvious a positive outcome (newsletter). Thank you for
your time to listen. ML.N. LCI

Dear FPLP: Being an FPLP subscriber I'm greatly impressed with all the time and work put into this newsletter by Ms. Burns and the
staff. My hat's off to ya! | need to cry out to all the folks who read FPLP, especially those who might be considering applying for
clemency with the use of counsel or a paralegal. Ronald Rhue (of the Rhue Group, a paralegal association, last known address, 1096 Fay
Ave., Largo, FL 33771, PH. 727-524-2859) took my wife's money over a year ago and has not as of yet showed my wife or myself
anything towards preparation for my clemency package. Rhue will not accept my phone calls or answer my letters. None of his promises
have been realized. My wife contacted the governor's clemency office and the attorney general and was informed that there have been
other complaints against Rhue. My wife is currently working with the attorney general and the Florida Bar in an attempt to at least have
Rhue return all the paperwork that | had sent him, and hopefully our money. 1 personally believe that Ron Rhue, an ex-con himself, still
has some "con" in his life. All persons who have or may be considering a business relationship with Mr. Rhue should be wary and look
clsewhere for like services from a qualified and reputable provider. C.H. "Monty" Montgomery, Col CI

[Allletters received cannot be printed because of space restrictions. Unsigned letters will not be printed or letters that obviously are not intended for publica-
tion. Please indicate in your letters 1f you do not want if printed, otherwise FPLP reserves the right to print all letters received and to edit letters for length.]
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MICHAEL V. GIORDANO LOREN D, RHOTON
ATTORNEY AT LAW ATTORNEY AT LAW
IRIS LOCKLEAR DAVILA
CERTIFIED LAW CLERK

ALL PHASES OF CRIMINAL CASES HANDLE[?
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building of segregation units in Texas pris-
ons. These units are said to be used only to
house violent prisoners, and will include
cells with shower and toilet facilities. These
facilities enable prisons ta Keep a prisoner
closed in a single cell for long periods with
minimum man power use. A computer
prompts the guards to tum on showers to
the cells for 5 minutes each day, and the
food is slid through a slot in the door.
Prisoners are kept in total isolation with
minimal movement depriving them of any
outlet from the oppressive environment.

FLA PRISONERS WITH CHILDREN

| 45.0%) Ora o More

%“\\ S rrifrties

/
)
/

[As of June 30, 1958, 66,275 priscnera]
L 2

CHILDREN WITH PARENTS
INCARCERATED IN FLORIDA PRISONS

Number of

%
6%

Number of
Aso Children
0-6 21,637
7-12 21.944
13-18 13288 8%
TOTAL 59.982% 100%

# Almast 60,000 chikiren kave & parent incarcerated ina
Florida prison.
|Source: FDOC Records]

Virginia- Virginia's first super-maximum
prison, Red Onion State Prison, has become
the focus of the Human Rights Watch, after
reports that inmates at the unit have been
fired upon with shotguns, shocked with
electronic stun devices, and locked in cells
for 20 hours a day. Since its opening in
August of 1998, staff members at the Red
Onion unit have fired shotguns at least 63
times and hit inmates at least 10 times with
so-called “stinger rounds" that consist of
rubber pellets. Most of the injuries have
been slight, however, one inmate had to be
brought to the hospital with pellets
imbedded in his face. The extraordinarily
harsh and restrictive conditions at the unit
were designed for extremely violent in-
mates, however, unable to find enough
"worst of the worst", the Virginia DOC is

simply sending men to the prison who
do not fit the criteria and could be
safely confined elsewhere.

INFORMATION NEEDED
FROM WOMEN
PRISONERS

Bonnie Kerness, of the Ameri-
can Friends Service Committee
(AFSC), is seeking testimonials from
women prisoners relating experiences
with extended isolation and/or the use
of torture devices. The testimonies will
be used in reports to international
organizations that monitor U.S, hu-
man rights violations. The receipt of
testimonies will be acknowledge. If you
wish to provide such information,
please contact: Bonnie Kerness, AFSC,

972 Broad St., Newark N1 071020

FDOC DISCIPLINARY
PROCEEDINGS: SYSTEM-
ATIC DENIAL OF LIVE
WITNESS TESTIMONY

The Supreme Court, in Wolff v.
McDonnell, addressed the constitution-
ally required due process protections
that should be afforded to prisoners who
are subject to in-prison disciplinary pro-
ceedings that may result in the loss of
gain time that has been authorized by
state statutes or regulations.’ Besides es-
tablishing several other minimal due
process requirements that prison offi-
cials must afford prisoners in such pro-
ceedings, the Court also stated:

We are also of the opinion that the inmate
facing disciplinary proceedings should be al-
lowed to call witnesses and present documentary
evidence in his defense when permitting him to
do so will not be unduly hazardous to institutional
safety or correctional goals *

The right to call witnesses to ap-
pear in person at a disciplinary hearing,
however, is not absolute, and is subject
to certain qualifications. As noted
above, witnesses do not have to be al-
lowed if it would "be unduly hazardous
to institutional safety or correctional
goals." The Court also identified a cou-
ple of other situations where prison offi-
cials may properly refuse to allow wit-

nesses 1o testify at a disciplinary hearing:

Ordinanly, the nght to present evidence 1s
basic to a fair heaning: but the unrestrnicted night to
call witnesses from the prison population carries
obvious potential for disruption and for interference
with the swift punishment that in individual cases
may be essential 1o cammying out the correctional
program of the institution..... [W]e must balance the
inmatc’s interest in avoiding the loss of good time
against the needs of the prison. and some amount of
flexibility and accommodation is required. Prison
officials must have the necessary discretion to keep
the hearing within reasonable limits and 1o refuse 1o
call witnesses that may create a nsk of reprisal or
undermine authority. .. Although we do not pre-
scribe it, it would be useful for the [disciplinary]
Committee to state its reason for refusing to call a
witness, whether it be for irrelevance, lack of neces-
sity, or the hazards presented in individual cases.’

Thus, the Court identified that the
authorized reasons for refusing to call wit-
nesses to testify in person at the hearing
are: (1) an individualized hazard to insti-
tutional safety or correctional goals; (2)
irrelevant (e.g., a nonmaterial witnesses);
or, (3) lack of necessity (e.g., witness
testimony repetitious of other witnesses,
testimony that will obviously not con-
tribute to the defense, etc.). But the Wolff
Court only "suggested” that prison offi-
cials should have to state their reason for
refusing to allow a witness to testify at the
disciplinary hearing.

Approximately ten years later, in
1985, the Supreme Court expounded on
its holding in Wolff in Ponte v. Real'
and held (as had not been specifically
done in Wolff) that federal due process
does require prison officials to state one
or more of the authorized reasons when-
ever a request to call a witness to testify at
the hearing is denied by prison officials.
In this context, the Ponte Court held that:

[Plrison officials may be required to explain,
in a limited manner, the reason why witnesses were
not allowed 1o testify, but they may do so either by
making the explanation part of the "administrative
record” in the disciplinary proceeding, or by present-
ing testimony in court if the deprivation of a
“liberty® intercst 1s challenged because of the
claimed defect [witness demal]. In other words, the
prison officials may chose to explain their decision
[to refuse to call the witness] at the hearing. or they
may chose to explain it "later * Explaining the deci-
sion al the hecanng will of course not immunize
officials from a subsequent court challenge 1o their
decision, but as long as the reasons are logically
related 1o preventing undue hazards to “institutional
safety or correctional goals,” the explanation should
meet the due process requirements as outlined in
Wolfr.*
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Thus, while prison officials have fairly
broad discretion, within the authorized rea-
sons, for refusing to call a requested wit-
ness to testify at the disciplinary hearing,
they do not have unlimited discretion to
refuse to allow such witnesses.

The reasons outlined by the Wolff and
Ponte decisions are the only valid and au-
thorized reasons for refusing to allow wit-
nesses to testify in person.

If other reasons are used for denial of

live witness testimony, then arguably, fed-
eral due process (and possibly the prison
officials' own rules) is violated. Also, as
stated in Wolff, the reasons must be applied
in an individualized manner. In other
words, prison officials must determine that
each individual witness requested either
presents an undue hazard to institutional
safety or correctional goals if allowed to
testify, oris irrelevant, or is unnecessary
for the defense. And their decision is
judicially reviewable for abuse of discre-
tion according to the above quote from the
Fonte decision.

Live Witness Testimony in FDOC

In response to the decision in Wolff v.
McDonnell (that prisoners facing disci-
plinary proceedings "should” be allowed to
"call" witnesses to testify at the hearing
unless certain conditions exist) the Florida
Department of Corrections (FDOC)
adopted administrative rules that incor-
porated and complied with Wolff. [n
1977, three years after Wolff was decided,
the department's rules stated in pertinent
part:

(33-22.08(13) (i)]

(1) The inmate or the Disciplinary Team may
request material witnesses. The chairman will call
those witnesses (stafl or mmates) who are available
and who are determined to be necessary for an appre-
ciation of the circumstances. Repetitive witnesses will
not be called Unavailable witnesses may submit writ-
ten statements. Witnesses will not be called if doing
so would create a risk of reprisal or would undermine
authority. The inmate witness must be willing 1o
testify. An inmate witness may elect to offer an oral or

written statement to the investigating officer in lieu of

a personal appearance before the Disciplinary Team.
The chairman should note in the repornt the reasons for
declining to call requested witnesses.”

That rule fairly complied with Wolff.
The routine procedure was to call requested
witnesses before the hearing team, if avail-
able, to testify in person, if their testimony

was relevant, not repetitious, and would
not create a risk of reprisal or under-
mine authority. There was also a provi-
sion that if any requested witness was
not called before the disciplinary team
to testify in person (whether because of
an authorized reason for exclusion ex-
isted or because the prisoner witness
"elected" to submit a written statement
instead of appearing in person) then the
team chairman was required to note in
the report the reasons for not calling the
witness to the hearing to testify in per-
son,

During 1979, in a Florida case,
where prison officials failed to note one
or more of the authorized reasons for
not calling a requested witness to ap-
pear at a disciplinary hearing to testify,
the First District Court of Appeals held
that prison officials must provide such
reason(s). The prisoner had been
charged with refusing to work. He
claimed that he was not refusing, he was
medically unable to work, which could
be verified by medical staff. He re-
quested one of the prison 5 medical
staff to be a witness. The disciplinary
team determined the witness was "not
necessary,” because the only issue was
whether the prisoner had worked or not.
The circuit court upheld the prison offi-
cials. but the appeal court disagreed.
The appeal court held that under the
circumstances the prison officials' claim
that the witness was "not necessary"
was an insufficient reason for not allow-

ing the witness to testify at the hearing.’

FDOC Witness Rules Evolve

In 1987 a Florida prisoner brought
a challenge in state court against the
FDOC claiming, in part, that he was
denied constitutionally required due
process where he was not allowed to
call witnesses at several disciplinary
hearings, and that a "blanket ban" on
calling witnesses at FDOC disciplinary:
hearings existed generally. The First
District Court of Appeal determined
that if the prisoner's allegations were
true they "would constitute violations
of Wolff and Ponte." The Court di-
rected that an evidentiary hearing be
held in the circuit court to determine the
truth of the prisoner’s claims. *

Following that case, in January of

1988 the FDOC changed its rules regard-
ing the calling of requested witnesses
to appear in person at disciplinary
hearings. But the rule changes still fairly
complied with the decisions in Wolff and
Ponte. Those changed rules provided in
pertinent part, that:
[33-22.07(1)(a) and (b)1. and 5.]

(a) The Hearing Officer or the Chairman of the
Disciplinary Team may call inmate or employee
witnesses. Subject 1o the provisions of paragraph (b)
below, any witness whose testimony is necessary for
a proper evaluation of the circumstances, or whose'
testimony 1s requested by the inmate, shall be called
to testify at the hearing.

(b)1. No witness shall be called if it is clear that his
testimony would be irrelevant, immaterial or repeti-
tive,

5. The Hearmg Officer or the Chairman of the
Disciplinary Team may determine that certain wit-
nesses should not be called or that certain informa-
tion shall not be disclosed because to do so would
create a risk of reprisal. undermine authority, or
otherwise present a threat to the security or order of
the institution, The reason for any restriction shall
be frlly explained in the record of the hearing, but
information that should not be disclosed shall be
withheld from the inmate.”

Those rules properly provided that
requested witnesses will appear to testify
in person at the hearing, if requested by
the Hearing Officer, Chairman of the Dis-
ciplinary Team, or the charged prisoner
The rules set out the Wolff authorized
reasons for refusing to call a requested
witness to testify in person, and provided
that the reasons for any restrictions on
calling requested witnesses must be ex-
plained in the record of the hearing, ex-
cept when there was a valid security risk
reason for not doing so.

The Florida First District Court of
Appeals had a chance to review those
rules when a prisoner judicially chal-
lenged the failure of a disciplinary team
to include in its report of the hearing any
reason(s) for not calling an eyewitness to
testify at his disciplinary hearing.'’ The
appeal court determined that such failure
to state authorized reasons for not calling
the witness was a violation of the depart-
ment's own rules. The Court also found
that there were no valid reasons apparent
in the record for not complying with the
instructions set forth in Wolff v. McDon-
nell - i.e., that witnesses should be called
to appear at hearings absent hazards to
semilf'ily, correctional goals, irrelevancy,
etc.
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Further Evolution

Within three months of the above deci-
sion by the District Court of Appeals, the
FDOC again changed its rules regarding
witnesses appearing at disciplinary hear-
ings. Those changes were significant, and
were the first step the FDOC took to have
its rules make live witness testimony the
exception rather than the routine. During
April of 1988 the FDOC rules were
changed to provide different witness provi-
sions for "minor" and "major" disciplinary
proceedings, and to add provisions for writ-
ten statements to be used instead of live
appearances at disciplinary hearings. The
changed rules read in pertinent part:

[33-22.005(4) (b))

(b) (If) names of witnesses are given, the inves-
tigating officer shall then interview both inmate and
staff’ witnesses and, appropriate, have the Witness
Statement Form D4-856 completed.

(Minor proceedings)

[33-22.006(1) (h)]

(h) (If) the inmate pleads "not guilty," evidence
15 to be presented, including statements from appro-
priate inmate and staff witnesses.

(Major proceedings)

[33-22.006(2) (2)]

() [1]f the inmate pleads "not guilty," evidence
15 10 be presented, including appropriate inmate and
staff witness.

(All proceedings)

33-22.007(2)(b)-(e)]

(b) The inmate, Hearing Officer or Disciplinary
Team may request material witnesses. Witnesses, staff
or inmate, found to be necessary to the proceedings
shall be called or their written statements provided.

(c) Witnesses shall not be called or certain infor-
mation disclosed if doing so would create a risk of
reprisal, undermine authority or otherwise present a
threat to the security or order of the institution. The
inmate witnesses must be willing to testify but may
alter an oral or written statement to the invesdgating
officer in lieu of a personal appearance, Notations
shall be made in the report with reasons for declining
to call witnesses or for restricting any information.

(d) No witness shall be called if it is clear that
his testimony would be irrelevant, immaterial or repet-
itive.

(e) if a witness 1s unavailable to testify at the
hearing, his signed written stalement may be accepted
as evidence. Signed statements used as evidence shall
be read to the inmate defendant except as provided in
paragraphs (a) and (c) ahove. =

In the above rules it is notable that the

FDOC changed its rules to provide that
before the disciplinary hearing is held,
the investigating officer would inter-
view requested witnesses, and if s/he
feels it is "appropriate," then Witness
Statement Forms will be completed. In
the case of "minor" disciplinary pro-
ceedings (that still could have resulted
in the loss of gain time), if the charged
prisoner pled "not guilty," then those
written "statements from appropriate in-
mate and staff witnesses," would be
presented as evidence.

In the case of "major" disciplinary
proceedings, however, if the charged
prisoner pled '"not guilty," then
"appropriate inmate and staff witnesses"
would be presented. However, although
the changes to the rules appeared to
distinguish  between "minor" and
"major" disciplinary proceedings, the
rules also stated that in all cases:
"[w]itnesses, staff or inmate, found to
be necessary to the proceedings shall be
called or their written statement pro-
vided." That rule created the appear-
ance that live witness testimony and
written witness statements were the
same and interchangeable in all
situations. And that was the way it was
interpreted by disciplinary teams after
that rule was adopted, i.e. written wit-
ness statements could take the place of
live witness testimony as long as the
"investigating officer" determined that
statements, instead of live appearances,
were "appropriate."

Systematic Denial of
Live Witness Testimony

During 1992 the FDOC was again
challenged in state court by a prisoner
claiming that he had been denied the
opportunity to have his requested wit-
nesses give live testimony at a disci-
plinary hearing. The circuit court in that
case found that the prisoner had not
submitted any evidence to support his
claim and "remanded" the case to allow
the prisoner 30 days to furnish such
evidence. The FDOC requested a clari-
fication of that order to which the cir-
cuit court responded that the order was
to give the prisoner "the opportunity to
present evidence, by affidavit or other
documentary presentation to establish

that he in fact requested that witnesses
appear live and give testimony at any of
the disciplinary hearings." The prisoner,
however, failed to provide such evidence
within the time allowed by the court and
his challenge was denied. The prisoner
appealed and the appeal court affirmed the
denial of relief without prejudice to the
filing of a new petition in the circuit court
to plead specific facts that had not been in
the first petition."”

The following year, in 1993, another
prisoner challenged the FDOC in state
court claiming that the reasons given for
refusing to call his requested witness to a
disciplinary hearing were not valid rea-
sons under the department's own rules.
The reasons for refusing to call the wit-
ness to appear at the hearing were because
"it would do no good" and "the witness'
written statement was read during the
hearing." The circuit court found these
were not valid reasons according to the
department's own rules and granted the
prisoner relief. The FDOC appealed. On
appeal the FDOC argued that its rules
allowed written witness statements to take
the place of live witness testimony at dis-
ciplinary hearings. The appeal court dis-
agreed, and found that neither of the rea-
sons for refusing to allow the witnesses to
testify at the hearing were authorized rea-
sons for witness denial under the depart-
ment's own rules, The appeal court also
noted that even though in Ponte v. Real it
had been held that prison officials do not
have to sate their reasons for not allowing
a witness to testify at the hearing at the
time of the hearing, FDOC rules required
the reasons to be documented in the
record of the disciplinary hearing. The
appeal court held that the prisoner had a
clear legal right to call his witness to
appear at the hearing, barring a legiti-
mate reason why the witness could or
should not have been called."

On October 1, 1995, the FDOC
again changed its rules concerning

witnesses testifying in disciplinary pro-
ceedings (among numerous other
changes to all the disciplinary proceeding
rules). Those changed rules remain in ef-
fect today. They deleted the difference
between "minor" and "major" disciplinary
hearings concerning whether witnesses
could make a live appearance or submit
a written statement. In fact, the current
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rules make written witness statements the
routine and live appearances at disciplinary
hearings the extreme exception in all cases.
The current rules provide:

[33-22.006(1) (2)]

(g) [1]f the inmate pleads “not guilty.” evidence
15 1o be presented, including witness statement forms
obtained from witnesses.

33-22.006(2) (d)]
(2) The hearing officer or chairman of the disci-
plinary team has the authority to require the following
actions:

(d) That any witness(es) appear at the hearing,

33-22.006(3)]

(3) The mmmate may request that witnesses ap-
pear at the hearing, but inmate witnesses shall not be
routinely called before' the disciplinary team or hear-
ng officer to provide live testimony for the following
reasons

{a) Muluple hearings are routinely scheduled at
one time and the presence of witnesses during these
hearings presents a potential risk for the facility and
the safety of staff and inmates as well as a diversion of
additional security staff from assigned posts.

(b) The routine presence of inmate witnesses
during hearings would cause a disruption in the or-
derly operation of the facility, as it removes inmates
from routine work assignments and programs.

(¢c) The testimony of witness requested by the
charged inmate shall be presented through written
Witness Statement, Form DC4-804c, unless the in-
mate

1. Has completed and signed the witness request
form during the investigation;

2. Makes a request at the hearing for a witness to

appear to provide live testimony; and

3. The disciplinary team or hearing officer deter-
mines that the reason provided by the charged inmate
for requesting live testimony overcomes the burden on
institutional staff caused by the retrieval and escort of
live witnesses as well as the diversion of security staff
from assigned posts due to the potential security risk
that may result from the appearance of live inmate
witnesses and the disruption to the assignments and
activities of inmate wilnesses.

[td) and (e) omitted]

(f) Inno case shall a witness be called live or by
written statement if his testimony would be irrelevant,
immaterial or repetitive.

(2)Witnesses shall not be called or certain infor-
mation disclosed if doing so would create a risk of
reprisal, undermine authority or otherwise present a
threat to the security or order of the institution. The
inmate witnesses must be willing to testify by means
of an oral or written statement provided to the investi-
gating officer, heaning officer, or the disciplinary
team

(h) [W]here a witness statement is not read or

the inmate witness does not appear at the hearing
as requested, the reason shall be recorded in the
witness disposition form.

(1) The charged inmate will not be permit-
ted to question or cross examine witnesses during
the hearing.

[Emphasis added to above rules]

The result of the above current
rules is system-wide denial of all re-
quests for live witness testimony during
disciplinary proceedings. The disci-
plinary teams or hearing officers are
never determining that the reason pro-
vided by the charged prisoner for live
witness testimony overcomes "the bur-
den on institutional staff caused by the
retrival and escort of live witnesses as
well as the diversion of security staff
from assigned posts due to the potential
security risk that may result from the
appearance of live inmate witnesses and
the disruption to the assignments and
activities of inmate witnesses.""*

If there is any doubt of the depart-
ment's intention that absolutely no wit-
nesses will be allowed to present live
testimony at disciplinary hearings, it is
dispelled by simply reading the back of
the Disciplinary Report that is delivered
to charged prisoners, It clearly states:
"The testimony of witnesses shall be
presented by written statements. See
Rule 33-22.006(3) for complete infor-
mation regarding witnesses.”'®

Systematic/Categorical Denial
of Live Witness Testimony
Violates Due Process

Following the adoption of the
above rules, in 1996, another Florida
prisoner took the FDOC to task in state
court for failing to state valid reasons
for refusing to allow his requested wit-
ness to give live testimony at a disci-
plinary hearing. Apparently the disci-
plinary hearing had been held before
October 1, 1995, before the above rules
went into effect, as the prisoner claimed
that the FDOC was required to note in
the report of the hearing the reasons for
refusing to allow his witness to appear
at the hearing. The circuit court denied
the prisoner's petition for relief and he
appealed. The appeal court noted that
there was nothing in the record to indi-
cate "the prison official’s reasons for
denying [the prisoner's] request to pro-

duce [the witness] in person." The appeal
court also noted, "[there is no transcript of
the hearing or notation in the record docu-
menting the reason for relying on the wit-
ness's [written] statement alone. However,
rather than simply overturn the circuit
court's denial of the prisoner's petition, the
appeal court remanded the case for the
FDOC to either expunge the disci-
plinary report or hold another hearing."’

At least six federal circuit courts have
interpreted Wolff v. McDonnell to re-
quire a case-by-case determination by
prison officials in the correctness of
denying a prisoner's request for witness.
Those courts have found that blanket
policies that categorically prevent wit-
nesses from actually appearing at disci-
plinary hearings violate the Wolff due
process principles.'®

In the most recent federal case the
Seventh Circuit Court of Appeals, in
Whitlock v. Johnson, " struck down as
unconstitutional Illinois DOC rules that
provided that instead of actually bringing
requested witness to testify at disciplinary
hearings, officials simply interviewed the
proposed witnesses and presented the dis-
ciplinary committee with a unsworn report
summarizing the witnesses testimony.
That Court, as have several others, held
that determinations to exclude live witness
testimony must be made on a case-by case
basis, or due process is violated.

In a situation very similar to the one
currently existing in the FDOC, in 1996
the Ninth Circuit Court of Appeals struck
down as unconstitutional a jail policy that
was used to prevent all requested wit-
nesses from giving live testimony at disci-
plinary hearings.™

Challenging FDOC’s Policy
Whenever a Florida prisoner is
charged with a disciplinary infraction and
there are witnesses that s/he can request,
the witnesses should be listed with the
investigator. The investigator is also re-
quired to allow the charged prisoner to
make a written statement at that time. That
written statement should include (or only
state) that ALL witnesses are requested to
appear in person before the disciplinary
team to present live testimony. Addition-
ally, when the investigator interviews the
requested witnesses they should document
(Continued on page 21)
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(Continued from page 19)

on their witness statement forms that they
have additional testimony that they wish to
present in person at the disciplinary hearing
(this is often very true as only about four
inches is available on the witness statement
forms for the witness to write in).

It is important that the charged prisoner
repeat his request for the witnesses (o
appear in person at the he:u'irlg.=I Since
Florida prison disciplinary hearings are not
recorded, to avoid disciplinary team mem-
bers later "not being able to remember" that
you requested the witnesses to appear live,
it would be the best practice to present the
hearing team with a written statement (keep
a copy for yourself, of course) of your own,
setting out your defense in numbered para-
graphs and restating that you request that
the witnesses appear in person.

If the disciplinary team fails to docu-
ment a valid reason (as set out in WolfT v.
McDonnell and Ponte v. Real) why wit-
nesses were not allowed to testify at the
hearing in person, or simply documents
that "witness statements read," as most
often is done, and that fails to explain how
an individualized determination was made
on each requested witness to justify exclud-
ing them from giving live testimony, then
you will have an excellent issue for appeal
and for any subsequent judicial review.”
You, of course, would need to raise this
issue on all of your administrative appeals
to fully exhaust the administrative remedies
before seeking review by a court.”* Failure
to exhaust each alleged violation through
the administrative appeals process will pre-
vent any unexhausted claims from being
raised later in court for the first time. It is
important to realize that violations of fed-
eral due process and mandatory administra-
tive rules may be separated into two claims.
You may claim in such a case that your due
process rights under federal law was vio-
lated and that the department failed to fol-
low its own rules.

This article is not intended to be all
inclusive. It is intended to stimulate further
research and pressure on the FDOC to com-
ply with the law. Prisoners who are inter-
ested in this subject should actually read the
cases cited in this article and in the end
notes. -Bob Posey

End Notes

1. Wolff v. McDonnell, 94 S.Ct 2963 (1974). Sec

also, Sandin v, Conner, 115 5.Ct 2293 (1995)
(reaffirming  Wollf, but establishing a new
method of determining whether a state-created
liberty interest exist)

WollT, Id, a1 2979.

WolfT. Id, at 2979 (emphasis added).

Pointe v Real, 105 S,.Ct 2192 (1985).

Id, at 2196 (emphasis added).

Rule 33-22.08 (13)(i), FA.C. (1979). Sec also:
Roberts v. Brierton, 368 So.2d 117, 118 (Fla. Ist
DCA 1979) (quoting that rule); and Piccnllo v.
Wainwright, 382 So.2:1 743,746, n.1.(Fla. Ist
DCA 1980) (quoting that rule)

7 Roberts v. Brierton 1d.

8 Adams v. Wainwright, 512 So2d 1077 (Fla
Ist DCA 1987) ("permitting an inmate the limited
nght to call witnesses 1s a mandatory prison
official duty under the United States Constitu-
tion.")

9. Rule 33-22.07(1)a)(b)l. and 5., FAC.
(1988) (emphasis added). See: Sims v. Dugger,
519 So.2d 1080, 1082 (Fla. Ist DCA 1988)
(quoting rule).

10. Sims v. Dugger, Id

1. 1d

12. Rules 33-22.005(4)(b); 33-22.006(1)(h) and
(2)(g); 33-22.007(2)(b}-(c), FA C (efl. Apr.1988)
(cmphasis added). SeeHolcomb v. DOC, 609
So2d 751, 755 (Fla. Ist DCA 1992) (quoting
these rules in pan)

13. Holcomb v. DOC, Id.

14. DOC v. Marshall, 618 So2d 777 (Fla Ist
DCA 1993)

15. Rule 33-22.006(3)(c)3.. FA.C. (1995)

16. DC4-804, Disciplinary Report Form, (efT.
101-95). Some institutions are beginning to use
computer-generated Disciplinary Report  Forms,
eventually all institutions will. However, those
computer-generated DR forms also state that:
“The testimony of witnesses shall be presented by
written statement™

17. Williams v. James, 684 So.2d 869 (Fla. 2nd
DCA 1996).

18. Eg, Whitiock v. Johnson, 153 F.3d 380,
385-389 (7th Cir. 1998), Forbes v. Trigg, 976
F.2d 308, 317 (7th Cir. 1992); Ramer v. Kirby,
036 F.2d, 1102, 1105 (10th Cir. 1991); Grandi-
son v. Cuyler, 774 F.2d 598,604 (3d Cir. 1983),
King v. Wells, 760 F.2d 89, 93 (6th Cir. 1985),
Dalton V. Hutto, 713 F.2d 75.78(4th Cir, 1983);
Bartholomew v. Watson, 665 F.2d 915,918 (9th
Cir. 1982). But See: McGuinness V. Dupois, 75
F3d 794 (Ist Cir. 1996) (Due process not vio-
lated by not calling requested witnesses from
general prison population when disciplinary hear-
ings held in confinement unit. Reasons for exclu-
sion included legitimate secunty concerns and
prisoner's claim that witnesses would only have
been able to “explain™ what they saw much bet-
ter” than in their written statements. )

19. Whitlock v. Johnson, Id

20. Mitchell v. Dupoik, 75 F.3d 517.525-26 (9th
Cir. 1996)

21. Rule 33-22.006(3)(c)2,, FAC. (efT. 10-]1-95).
22. Rule 33-22.006(1)Xg), FA.C. (efT 10-1-95)
("The inmate may make any closing statement,
written or verbal, concerning the infraction for
consideration by the hearing officer or disci-
plinary’ team.®)

23. See: DOC v. Marshall, 618 So. 777, 778-79
(Fla. 1st DCA 1993) (FDOC officials simply

=

stating in record that "witness statements read” is
not a valid reason for refusing to call witnesses to
testify in person at hearing).

24. A prisoner alleging that his right to have wit-
nesses pppear at a disciplinary hearing was violated
under a "blanket ban" on live witness testimony, or
that the reasons given by prison officials for the
exclusion of the witnesses were not a valid reasons
according to WolfT and Ponte, or not valid under the
department’s own rules, must set out "detailed fac-
tual allegations® in the petition or complaint that is
filed with the court. Thosc "detailed factual allega-
tions™ must include: (1) that the prisoner requested
to call witnesses but was denied; (2) that the wit-
nesses were matenal as evidenced by a list of spe-
cific witnesses requested and a brief statement of
what their testimony would have been; and (3) that
cither the department made no notation in the record
giving valid reasons for not calling the witnesses to
the hearing or that the reasons given were invalid
(per WollT and Ponte and/or the department’s own
rules). See: Holcomb v. DOC, 609 So.2d 751, at 755

(Fla 1st DCA 1992)

PAST ABUSE REPORTED
BY PRISONERS

According to a new report from the
U.S. Justice Department released during
April, more than a third of the women in
state prisons and jails say that they were
sexually or physically abused as children.
That is more than twice the reported rate
of child abuse for women generally. Male
prisoners who claim to have suffered
abuse as children was much smaller, with
about 14 percent of male prisoners saying
they were abused as children, but that
figure is still twice the national rate of 5 to
8 percent for men generally.

The survey of prisoners in both
state prisons and jails was conducted in
1996-97. The Justice Department report
documents that more than 36 percent of
women prisoners say they had been sexu-
ally or physically abused at age 17 or
younger.

Not surprising, the survey also
found alcohol and drug abuse higher
among prisoner who reported suffering
child abuse, with 80 percent of abused
female prisoners and 76 percent of
abused male prisoners saying they had
used illegal drugs regularly as compared
1o 65 percent of female and 68 percent of
male prisoners who reported regular drug
use and who had not been abused.

The survey found that a third of
women in state prisons and a quarter of
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those in jails reported having been raped
before incarceration. Almost half of all
women prisoners surveyed said they had
been physically or sexually abused at some
age before their incarceration.

Among state prisoners, those report-
ing child abuse were more likely to be
incarcerated for a violent crime than those
reporting not to have been abused.

The report's findings show that pris-
oners who grew up at least partially in
foster care, or if their parents were heavy
alcohol or drug users themselves or if a
family member had been imprisoned, re-

ported higher levels of prior abuse. l

(Another Notable Case)
Close Management
Exercise Suspension
List Constitutional

The U.S.
Appeals has determined that Florida prison-
ers who are in Close Management confine-
ment status have a state-created liberty in-
terest in outdoor exercise and that the
deprivation of same requires due process
protections, but that two Florida prisoners
at Florida State prison had received all the
process that they were due prior to having
their access to outdoor exercise suspended
and that the minimal and post-deprivation
procedures used for implementing the de-
privation comply with the Due Process
Clause. The court also found that a com-
plete denial of outdoor exercise in this par-
ticular case did not amount_ to cruel and
unusual punishment violative of the Eighth
Amendment, nor was the Equal Protection
Clause violated where prisoners on death
row receive four hours per week outdoor
exercise but those prisoners placed on a
"vard suspension list" receive no outdoor
exercise,

This case was filed by Florida pris-
oners Frank Bass and Leonard Bean, who
are both incarcerated at Florida State Prison
(FSP). For most, if not all, of their stay at
ESP both these guys have been on Close
Management confinement. Prisoners on
Close Management normally receive ‘only
two hours of outdoor exercise each week.
However, according to Florida Department
of Corrections (FDOC) rules "if clear and
compelling facts can document [that] such
exercise periods should not be granted"

11th Circuit Court of

then a prisoner may be placed on what
is called a "yard suspension list (YSL),"
and his outdoor exercise is suspended
for an indefinite period.

Both Bass and Bean had been
placed on such a suspension list several
times for various reasons. Those rea-
sons included attempting to escape to-
gether from FSP during a previous out-
door exercise period by scaling a fence,
pulling a guard out of a dump truck at
knife point, and attempting to ram the
dump truck through a fence. Other
charges included being in possession of
weapons and escape contraband and
having stabbed another prisoner in
Bass's case, and having murdered a
correctional officer and having escape
contraband in Bean's case. Because of
the outdoor exercise deprivation, how-
ever, they filed a § 1983 action chal-
lenging the outdoor exercise policies
and procedures used to implement such
deprivation. They claimed that the de-
privation of outdoor exercise for pro-
longed periods is both cruel and unusual
punishment, a discriminatory violation
of equal protection where even prison-
ers on death row receive outdoor exer-
cise, and that the procedures used to
deprive the outdoor exercise does not
prvide due process protection. The fed-
eral district court granted summary
judgment for the prison officials and
Bass and Bean appealed. In a fairly
concise opinion, the | Ith Circuit Court
of Appeals affirmed the summary judg-
ment.

First, the 11th Circuit court dis-
cussed the Eighth Amendment claim. In
a brief history lesson, the court noted
that when the first "modern" prison
opened in 1790, prisoners convicted of
serious offenses were Kept in solitary
confinement and never allowed out of
their cells. Those conditions (according
to a single cited source) were not con-
sidered cruel and unusual punishment.
But the court admitted that contempo-
rary standards of decency should be
considered in whether punishment is
cruel and unusual, with the standard of
review in the context of a prisoner 5
conditions of confinement after incar-
ceration being "the unnecessary and
wanton infliction of pain." (Cite omit-
ted). While no outdoor exercise would

qualify as involving "infliction of pain,"
the court explained, in this case and with
the violent history of Bass and Bean, such
pain was not inflicted without penological
justification."

Nor was the placement on the YSL
wanton, as the record before the court was
"filled with evidence indicating prison of-
ficials were very concerned about the po-
tential harm to inmates from placement on
the YSL, and took ... steps to ensure that
the plaintiffs were not harmed," including
daily sickcall opportunities, weekly psy-
chological evaluations, and booklets on
how to exercise inside the (very small)
cells. Thus, the court concluded that the
outdoor exercise deprivation suffered by
Bass and Bean did not violate the Eighth
Amendment.

Second, the court considered the
denial of constitutional due process claim.
Due process under the U.S. Constitution is
only required where a life, liberty or prop-
erty interest exists. The court noted that
life or property was not an issue in this
case, therefore it must determine if a lib-
erty interest existed giving rise to due
process requirements. The court discussed
that after Sandin v. Conner, 115 S.Ct
2293 (1995), only two circumstances give
rise to a liberty interest in the prison con-
text, (1) when a change in conditions of
confinement are so severe that it exceeds
the sentence imposed by a court, or (2)
when the state creates by law a benefit and
the deprivation of same amounts to an
"atypical and significant hardship in rela-
tion to the ordinary incidents of prison
life." (Citing Sandin). The court found the
second circumstance to exist in this case.
Citing FDOC rules, the court held that a
state-created protected liberty interest ex-
ists in outdoor exercise for Close Manage-
ment prisoners, thus requiring some mea-
sure of due process.

The court opined that the minimum
requirements of due process for prisoners
facing disciplinary action (involving the
deprivation of a liberty interest) (in this
case placement on the YSL) are: (1) ad-
vance written notice of the charges; (2) a
written statement of the reasons for the
disciplinary action taken; and (3) an op-
portunity to call witnesses and present
evidence, when consistent with institu-
tional safety and correctional goals.

(Continued on page 24)
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(Citing Young v. Jones, 37 F.3d
1457, 1459-60 (1 1th Cir. 1994).

But having set out those minimum
requirements, the court then embarked on
justifying why none of them were required
in this case. Bass and Bean were given
written notice of the intent to place them on
the YLS after they were placed on same.
The court held, however that the failure to
provide advance notice was irrelevant. Cit-
ing to a prior 11th Circuit case, McKinney
v. Pate, 20 F.3d 1550 (11th Cir. 1994), that
had held that, essentially, where a later
procedural remedy is available to cure any
prior procedural defect then the prior pro-
cedural deprivation is immaterial. Bass and
Bean, the court noted, where able to and
did file several grievances affer being
placed on the YSL, so strict compliance
with the "advance notice requirement” was
not necessary.

The second due process require-
ment, i.e., that written reasons for the disci-

FLORIDA

plinary action be provided, was provided,
the court decided, when Bass and Bean
received the responses to their (post-
deprivation) grievances. Thus, they re-
ceived written reasons, the court held.
On the third due process require-
ment, i.e., the qualified right to call wit-
nesses and present evidence, the court
cited two reasons why this was unneces-
sary in this case. The first reason the court
said was the threat that Bass and Bean had
historically been to the safety of the
prison, thus prison officials had the discre-
tion to limit those rights. The second rea-
sons given by the court was that there was
no need for Bass or Bean to present any
evidence because, under the circum-
stances, the facts underlying the misbe-
havior which caused the placement on the
YSL (i.e., the attempted escape, escape
contraband, assaults, murder, etc.) "were
not in dispute." (In other words, the court
implied that they had already been found

PRISON
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guilty of those charges, or at least had counsel, basically because the outcome would
not challenged that they had occurred). have been the same anyway. See: Bass v.
12 FLW Fed. C634

Therefore, the minimal
that Bass
placement on the YSL was sufficient to
satisfy the Due Process Clause, accord-
ing to the court.

Next, on the Equal Protection
claim, the court briefly determined that
even though death row prisoners may
receive four hours per week of outdoor
exercise and the prisoners on the YSL
none, that there was a rational basis for
any discrimination. "Death row prison-
ers have not necessarily shown them-
selves a threat to the internal operations
of the prison, while persons on the YSL
have," stated the court. Thus, the court
rejected that claim also.

The court also determined that
the district court did not abuse its discre-
tion in denying Bass and Beans motions
for appointment of an expert witness or

due process

Perrin, 170 F.3d 1312,

and Bean received after (11th Cir. 4/1/99).

THE NEW SOLUTION

In 19686, there were 27,000
pecople in Califomnia’s mental
hospitals and 27,000 in the
state’s prisons and jails.
Today, there are just 4500
mental hospital beds in
Califomia, and the number of
people in the state's prisons
has exploded to 160,000.
[Source: National Alliance for the
Mentally [} =
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