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Moscow Prison Conference Breaks New Groyud

Visitors were dismayed by conditions in the Russian
prison beyond this gate. Their visit was part of the
International Conference on Prison Reform in Former
Totalitarian Countries.

this was not a meeting that had ever hap
pened before.

The foreign participation was the result of
collaboration with Penal Reform
International (PRI), a non-governmental
organization based in London (U.K.) which
has individual members in over 40 coun
tries. Nearly 60 PRI members attended,
mainly from West and East Europe, and the
rest came from the U.S.

Without the foreign "bait" the organizers
almost certainly would not have achieved
their aim of assembling all the interested _
parties together. The very title of the confer
ence, "Prison Reform in Former Totalitarian
Countries," caused annoyance in the
Ministry of the Interior. Not surprisingly,
since many of the bureaucrats managing the
criminal justice system today are those who
did the same job under the old regime.

Given the mix of former dissidents on the
one hand,and apparatchiki on the other,
the tone was remarkably free of personal
recrimination. There was no vindictiveness,
no point-scoring. The whole four days saw
an intensely serious debate which ran virtu
ally non-stop and was still going full tilt at
the press conference on the fifth day. It was
essentially a Russian affair: the old-world
courtesies of language (first name and
patronymic as the term of address) con
trasted oddly with the harsh testimony of

"You are the bait," Alex Petrov
told us as we came off the plane
at Moscow. "By inviting foreign
ers to this conference, we
enticed our own big names. With
you here, our authorities
couldn't refuse."

The strategy worked. The
Russian human rights activists,
coordinated by the Moscow
Helsinki Group, had got together
ministry officials and senior
prison administrators from all
over the former USSR. They had
invited doctors and advocates
with first-hand knowledge of
prison conditions, and acade
mics involved in legislative
reform. Many of the organizers
themselves knew the Gulag from
the inside, having served sen
tences as political prisoners in
the years before perestroika,
and a number of their confer
ence guests shared the same
background. This was not a
meeting where officialdom was
going to get off lightly. Indeed,

and Poland, and West Europeansfrom
France, Switzerland, Belgium, the
Netherlands, Germany, Denmark, Swe
den, Norway and the United Kingdom. A
handful camefrom the United States.
Alvin] Bronstein, executive director of
the National Prison Project, was one of
the participants. He said, "In light ofthe
economic chaos in the Russian
confederation the impact ofthis confrr
ence on prison reform remains to be
seen. However, the warmth and openness

ofthe Easterners and the many
friendships that developed will
result in a continuing ex
change. "Afollowup conference
has already been scheduledfor
May 1993, in Kazakhstan. (Also
see sidebar, p. 20.)

T
he International Conference on
Prison Reform in Former Total
itarian Countries was held at a

conference center about 30 miles out
side ofMoscow from November 14-19,
1992. Participants camefrom a number
offormer Soviet republics, from Russia
to Kazakhstan. In addition, there were
East Europeans from Croatia, Hungary
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This prisoner, shown in the segregation block of
"Enterprise 136.2," a labor camp 70 km. north of
Moscow, requested segregation after stealing food
from other prisoners.
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place, the lawyer was not informed.
Complaints were now possible under the law,
but she knew of only two successful out
comes when a detainee had been released.
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Prison Visits
Visits to prisons by members of the con

ference confirmed these accounts. Members
of the party that went to one of Moscow's
two large remand prisons were amazed
that they had been allowed to see such
appalling conditions.

The party I joirred went to a labor camp
near Moscow for,}irst-time convicts.
Physical conditions were spartan, and
dysentery hit the camp last summer. But the
diet was no less varied than in current life
outside. The colonel in charge (apere
stroika appointment) allowed us unre
stricted access to all parts of the camp,
including the segregation block, where
Russian speakers were allowed to talk to
prisoners. Another party visited a prison
for women, and had great problems even
being allowed through the gates. Alot
depends on whomever is in charge on the
spot, now that central power has less grip.

(con't. on page 20)

we've given you, push for the
money." What we are seeing
are the mechanics of reform in
action.

The new code outlaws the
deprivation of food, clothing or
bedding, or the cancellation of ,j'

visits, as prison punishments; it ".;
guarantees freedom of con
science and religion; it permits
prisoners to send complaintsJo
organizations outside the ";,.
prison administration; it
increases allowances of visits
and food parcels; it sets amini
mum wage and grants convicts
aweek's leave offwork.

But the code has not suc
ceeded in abolishing compul
sory labor, the bedrock of the
system both under commu
nism and before. The penal
colonies therefore remain
essentially a means of forced
state production. Evidence
presented at the conference
shows that no one is spared.
Women with small children,
invalids, tuberculosis cases
(11% of all prisoners), have
to put in their hours.

The convict in Russia is
well off compared with the
prisoner awaiting trial. At the
conference, former prisoners

and independent witnesses described how
the pretrial prisons, known as "investiga
tion wards," are so overcrowded that cells
designed for two hold up to seven.
Prisoners have to take turns to lie down;
lack of ventilation causes fainting. Sanitary
arrangements are a row of stinking holes.

The notorious Kresty prison in St.
Petersburg was cited. Built for 3,000 [ed.
note: other reports cite 1,000], it houses
6-7,000. Amass hunger strike last May
produced no effect, except to have the
activists outside who publicized it threat
ened by the "special services" (KGB). An
approach was made to the United Nations,
who asked for more detailed information,
which cannot be obtained because no one
can get in.

Perhaps the most horrific account came
from an advocate who described the plight of
juveniles. Marina Natanovna Rodman said
that when she visited youngsters being held
in the investigation wards, she found them
hungry, sick and terrorized. Under the cur
rent law, she said, a lawyer could visit a
detainee after 24 hours. But the first day and
night were used to extract confessions, and
teenagers often complained that they had
been beaten. When the trial finally took

20th century experience. We, the outsiders,
had come in on one chapter of avery long
story.

Like everything in the former Soviet
Union, the prison system exists now in a
shifting no-man's land, between the old
order and whatever new order may emerge.
The cast of the conference rostrum was a
living demonstration of recent shifts. Sergei
Adamovich Kovalev, in the chair on the first
morning, is chairman of the Human Rights
Committee of the]ussian Supreme Soviet
and an influential voice in drafting legisla
tion. Not so long ago he was in a labor camp
serving a political sentence.

Refonn Code
Areformed penitentiary code has been

introduced-it scraped through Parliament
on the third attempt lastJune. But given the
lack of resources, asked the questioners on
the floor, how would it be implemented? For
instance, how would prisoners exercise the
new right to make phone calls home, when
the camps lack phones? Kovalev stressed that
it is essential to get the principle established,
"to get it on paper, as a right." He turned to
two prison directors, also on the rostrum,
and told them they must now "use the law
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"Infamous Punishment":
The Psychological Consequences
of Isolation

Bare concrete walls form an exercise "yard" at Pelican Bay where prisoners
engage in solitary recreation. An opaque roof covers half the yard; the wire
screen which covers the other half provides prisoners with their only view of
open sky.

prison grounds, which are covered instead
by gray gravel stones. This is no small
accomplishment since the prison sits adja
cent to the Redwood National Forest and
the surrounding landscape is lush enough
to support some of the oldest living things
on earth. Yet here is where the California
Department of Corrections has chosen to
create the most lifeless environment in
its-or any-correctional system.

When prisoners do get out of their cells
for "yard," they are released into a barren
concrete encajiement that contains no
exercise equipment, not even a ball. They
cannot see any of the surrounding land
scape because of the solid concrete walls
that extend up some 20 feet around them.

Overhead, an opaque roof covers half the
yard; the other half, although covered with
a wire screen, provides prisoners with
their only view of the open sky. When out
side conditions are not intolerably
inclement (the weather at Pelican Bay
often brings harsh cold and driving rain),
prisoners may exercise in this concrete
cage for approximately an hour-and-a-half
a day. Their movements are monitored by
video camera, watched by control officers
on overhead television screens. In the con
trol booth, the televised images of several
inmates, each in separate exercise cages,
show them walking around and around the
perimeter of their concrete yards, like lab
oratory animals engaged in mindless and
repetitive activity.

Prisoners in these units endure an
unprecedented degree of involuntary,

austere. Indeed, Pelican Bay's low, win
dowless, slate-gray exterior gives no hin~,

to outsiders that this is a place where "
human beings live. But the barrennes~of

the prison's interior is what is most sflir
tling. On each visit to this prison I have
been struck by the harsh, visual sameness
and monotony of the physical design and
the layout of these units. Architects and
corrections officials have created living

environments that are devoid of social
stimulation. The atmosphere is antiseptic
and sterile; you search in vain for human
izing touches or physical traces that
human activity takes place here. The
"pods" where prisoners live are virtually
identical; there is little inside to mark
location or give prisoners a sense of place.

Prisoners who are housed inside these
units are completely isolated from the nat
ural environment and from most of the
natural rhythms of life. SHU prisoners,
whose housing units have no windows, get
only a glimpse of natural light. One prison
er captured the feeling created here when
he told me, "When I first got here I felt
like I was underground." Prisoners at
Pelican Bay are not even permitted to see
grass, trees or shrubbery. Indeed, little or
none exists within the perimeters of the

S
ince the discovery of the asylum, pris
ons have been used to isolate inmates
from the outside world, and often

from each other. As most students of the
American penitentiary know, the first real
prisons in the United States were charac
terized by the regimen of extreme isolation
that they imposed upon their prisoners.
Although both the Auburn and Penn
sylvania models (which varied only in the
degree of isolation they imposed) eventu
ally were abandoned, in part because of
their harmful effects upon prisoners,1

most prison systems have retained and
employed-however sparingly-some
form of punitive solitary confinement. Yet,
because of the technological spin that they
put on institlltional design and procedure,
the new super-maximum security prisons
are unique in the modern history of Amer
ican corrections. These prisons represent
the application of sophisticated, modern
technology dedicated entirely to the task of
social control, and they isolate, regulate,
and surveil more effectively than anything
that has preceded them.

The NPPJOURNAL continues its in
depth coverage ofsupermaximum secu
rity prisons. In the Fall 1992 issue, we
ran an overview article, "The Marioni
zation ofAmerican Prisons, " and a
piece on Barlin.nie, the Scottish equiva
lent ofour supermax. It operates in a
very different mannerfrom its u.s.
counterparts with very different results.
A third article on California's Pelican
Bay State Prison, the most restrictive
prison in the country, focused on its
severe and restrictive confinement. In
thefollowing article, University of
California psychologist Craig Haney
examines the psychological effects of
confinement in prisons like Pelican Bay.

-fE.

The Pelican Bay SHU
The Security Housing Unit at California's

Pelican Bay State Prison is the prototype
for this marriage of technology and total
control,2 The design of the Security
Housing Unit-where well over a thou
sand prisoners are confined for periods of
six months to several years-is starkly
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enforced idleness. Put simply: prisoners
here have virtually nothing to do. Although
prisoners who can afford them are permit
ted to have radios and small, regulation
size televisions in their cells, there is no
activity in which they may engage. Except
for the limited exercise I have described
and showers (three times a week), there
are no prison routines that regularly take
them out of their cells. All prisoners are
"cell fed"-twice a day meals are placed
on tray slots in the cell doors to be eaten
by the prisoners inside. (Indeed, on my
first tour of the institution one guard told
me that this was the only flaw in the design
of the prison-that they had not figured
out a way to feed the prisoners "automati
cally," thus eliminating the need for any
contact with them.) Prisoners are not per
mitted to do work of any kind, and they
have no opportunities for educational or
vocational training. They are never permit
ted out on their tiers unless they are mov
ing to and from showers or yard, or being
escorted-in chains and accompanied by
two baton-wielding correctional officers
per inmate-to the law library or infir
mary outside the unit. Thus, with minor
and insignificant exceptions, a prisoner's
entire life is lived within the parameters of
his 80 square-foot cell, a space that is typi
cally shared with another prisoner whose
life is similarly circumscribed.

All movement within these units is tightly
regulated and controlled, and takes place
under constant surveillance. Prisoners are
permitted to initiate little or no meaningful
behavior of their own. When they go to
shower or "yard," they do so at prescribed
times and in a prescribed manner and the
procedure is elaborate. Guards must first
unlock the padlocks on the steel doors to
their cells. Once the guards have left the
tier (they are never permitted on the tier
when an unchained prisoner is out of his
cell), the control officer opens the cell
door by remote control. The prisoner must
appear naked atthe front of the control
booth and submit to a routinized visual
strip search before going to yard and,
afterwards, before returning to his cell.
Some prisoners are embarrassed by this
public display of nudity (which takes place
not only in front of control officers and
other prisoners, but whomever else hap
pens to be in the open area around the
outside of the control booth.) As might be
expected, many inmates forego the privi
lege of taking "yard" because of the humil
iating procedures to which they must sub
mit and the draconian conditions under
which they are required to exercise.
Whenever prisoners are in the presence of
another human being (except for those
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who have cellmates), they are placed in
chains, at both their waist and ankles.,'
Indeed, they are chained even before the,.y
are permitted to exit their cells. There are
also special holding cages in which pris,4:,
oners are often left when they are being
moved from one place to another.
Prisoners are kept chained even during
their classification hearings. I witnessed
one prisoner, who was apparently new to
the process, stumble as he attempted to sit
down at the start of his hearing. Because
he was chained with his hands behind his
back, the correctional counselor had to
instruct him to "sit on the chair like it was
a horse"-unstable, with the back of the
chair flush against his chest.

The cells themselves are designed so that
a perforated metal screen, instead of a
door, covers the entrance to the cells. This
permits open, around-the-clock surveil
lance whenever guards enter the tiers. In
addition, television cameras have been
placed at strategic locations inside the cell
blocks and elsewhere within the prison.

Because the individual "pods" are small
(four cells on each of two floors), both
visual and auditory surveillance are facili
tated. Speakers and microphones have
been placed in each cell to permit contact
with control booth officers. Many prison
ers believe that the microphones are used
to monitor their conversations. There is
little or no personal privacy that prisoners
may maintain in these units.

Psychological Consequences
The overall level of longterm social

deprivation within these units is nearly
total and, in many ways, represents the
destructive essence of this kind of confine
ment. Men in these units are deprived of
human contact, touch and affection for
years on end. They are denied the oppor
tunity for contact visits of any kind; even
attorneys and experts must interview them
in visiting cells that prohibit contact. They
cannot embrace or shake hands, even with
visitors who have traveled long distances
to see them. Many of these prisoners have
not had visits from the outside world in
years. They are not permitted to make
phone calls except for emergencies or
other extraordinary circumstances. As one
prisoner told me: "Family and friends,
after the years, they just start dropping off.
Plus, the mail here is real irregular. We

can't even take pictures of ourselves" to
send to loved ones.3 Their isolation from
the social world, a world to which most of
them will return, could hardly be more
complete.

The operational procedures employed
within the units themselves insure that
even interactions with correctional staff
occur infrequently and on higWy distorted,
unnatural terms. The institutional routines
are structured so that prisoners are within
close proximity of staff only when they are
being fed, visually searched through the
window of thec.qintrol booth before going
to "yard," beit).gplaced in chains and
escorted elsewhere within the institution.
There is always a physical barrier or
mechanical restraint between them and
other human beings.

The only exceptions occur for prisoners
who are double-celled. Yet double-ceiling
under these conditions hardly constitutes
normal social contact. In fact, it is difficult
to conceptualize a more strained and per
verse form of intense and intrusive social
interaction. For many prisoners, this kind
of forced, invasive contact becomes a
source of conflict and pain. They are
thrust into intimate, constant co-living with .
another person-typically a total stranger
-whose entire existence is similarly and
unavoidably co-mingled with their own.
Such pressurized contact can become the
occasion for explosive violence. It also
fails to provide any semblance of social
"reality testing" that is intrinsic to human
social existence.4

The psychological significance of this
level of longterm social deprivation cannot
be overstated. The destructive conse
quences can only be understood in terms
of the profound importance of social con
tact and social context in providing an
interpretive framework for all human
experience, no matter how personal and
seemingly private. Human identity forma
tion occurs by virtue of social contact with
others. As one SHU prisoner explained: "I
liked to be around people. I'm happy and
I enjoy people. They take that away from
you [here]. It's like we're dead. As the
Catholics say, in purgatory. They've taken
away everything that might give a little pur
pose to your life." Moreover, when our
reality is not grounded in social context,
the internal stimuli and beliefs that we
generate are impossible to test against the
reactions of others. For this reason, the
first step in any program of extreme social
influence-ranging from police interroga-

, tion to indoctrination and "brainwash
ing"-is to isolate the intended targets
from others, and to create a context in
which social reality testing is controlled by

THE NATIONAL PRISON PROJECT JOURNAL

I

j



those who would shape their thoughts,
beliefs, emotions, and behavior. Most peo
ple are so disoriented by the loss of social
context that they become highly malleable,
unnaturally sensitive, and vulnerable to the
influence of those who control the envi
ronment around them. Indeed, this may be
its very purpose. As one SHU prisoner told
me: "You're going to be what the place
wants you to be or you're going to be
nothing."

Longterm confinement under these con
ditions has several predictable psychologi
cal consequences. Although not everyone
will manifest negative psychological effects
to the same degree, and it is difficult to
specify the point in time at which the
destructive consequences will manifest
themselves, few escape unscathed. The
norms of prison life require prisoners to
struggle to conceal weakness, to minimize
admissions of psychic damage or pain. It
is part of a prisoner ethic in which pre
serving dignity and autonomy, and mini
mizing vulnerability, is highly valued. Thus,
the early stages of these destructive
processes are often effectively concealed.
They will not be apparent to untrained or
casual observers, nor will they be revealed
to persons whom the prisoners do not
trust. But over time, the more damaging
parts of adaptation to this kind of environ
ment begin to emerge and become more
obvious.5

The first adaptation derives from the
totality of control that is created inside a
place like Pelican Bay. Incarceration itself
makes prisoners dependent to some
degree upon institutional routines to gUide
and organize their behavior. However, the
totality of control imposed in a place like
Pelican Bay is extreme enough to produce
a qualitatively different adaptation.
Eventually, many prisoners become entire
ly dependent upon the structure and rou
tines of the institution for the control of
their behaviO,f. There are two related com
ponents to this adaptation. Some prisoners
become dependent upon the institution to
limit their behavior. That is, because their
behavior is so carefully and completely
circumscribed during their confinement in
lockup, they begin to lose the ability to set
limits for themselves. Some report becom
ing uncomfortable with even small
amounts of freedom because they have lost
the sense of how to behave without the
constantly enforced restrictions, tight
external structure, and totality of behav
ioral restraints.

Other prisoners suffer an opposite but
related reaction, caused by the same set of
circumstances. These prisoners lose the
ability to initiate behavior of any kind-
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to organize their own lives around activity
and purpose-because they have been
stripped of any opportunity to do so for
such prolonged periods of time. Apathy
and lethargy set in. They report being tired
all the time, despite the fact that they have
been allowed to do nothing. They find it ':!"
difficult to focus their attention, their ;,;
minds wander, they cannot concentrate or
organize thoughts or actions in a coherent
way. In extreme cases, a sense of prof9und
despair and hopelessness is created. ;';,.

The experience of total social isolation
can lead, paradoxically, to social with
drawal. That is, some prisoners in isola
tion draw further into themselves as a way
of adjusting to the deprivation of meaning
ful social contact imposed upon them.
They become uncomfortable in the course
of the little social contact they are permit
ted. They take steps to avoid even that-by
refusing to go to "yard," refraining from
conversation with staff, discouraging any
visits from family members or friends, and
ceasing correspondence with the outside
world. They move from being starved for
social contact to being frightened by it. Of
course, as they become increasingly unfa
miliar and uncomfortable with social
interaction, they are further alienated from
others and disoriented in their presence.

The absence of social contact and social
context creates an air of unreality to one's
existence in these units. Some prisoners
act out as a way of getting a reaction from
their environment, proving to themselves
that they still exist, that they are still alive
and capable of eliciting a human
response-however hostile-from other
human beings. This is the context in which
seemingly irrational refusals of prisoners
to "cuff up" take place-which occur in
the Pelican Bay SHU with some regularity,
in spite of the knowledge that such
refusals invariably result in brutal "cell
extractions" in which they are physically
subdued, struck with a large shield and
special cell extraction baton, and likely to
be shot with a taser gun or wooden or rub
ber bullets before being placed in leg
irons and handcuffs.6

In some cases, another pattern emerges.
The line between their own thought
processes and the bizarre reality around
them becomes increasingly tenuous. Social
contact grounds and anchors us; whenit is
gone, there is nothing to take its place.
Moreover, for some, the environment
around them is so painful and so painfully
impossible to make sense of, that they cre
ate their own reality, one seemingly
"crazy" but easier for them to tolerate and
make sense of. Thus, they live in world of
fantasy instead of the world of control,

surveillance, and inhumanity that has been
imposed upon them by the explicit and
conscious policies of the correctional
authorities.

For others, the deprivations, the restric
tions, and the totality of control fills them
with intolerable levels of frustration.
Combined with the complete absence of
activity or meaningful outlets through
which they can vent this frustration, it can
lead to outright anger and then to rage.
This rage is a reaction against, not a justi
fication for, t~ir oppressive confinement.
Such anger c~not be abated by intensify
ing the very..deprivations that have pro
duced it. They will fight against the system
that they perceive only as haVing surround
ed and oppressed them. Some will lash out

violently against the people whom they
hold responsible for the frustration and
deprivation that fills their lives. Ultimately,
the outward expression of this violent frus
tration is marked by its irrationality, pri
marily because of the way in which it leads
prisoners into courses of action that fur
ther insure their continued mistreatment.
But the levels of deprivation are so pro
found, and the resulting frustration so
immediate and overwhelming, that for
some this lesson is unlikely ever to be
learned. The pattern can only be broken
through drastic changes in the nature of
the environment, changes that produce
more habitable and less painful conditions
of confinement.

The magnitude and extremity of oppres
sive control that exists in these units helps
to explain another feature of confinement
in the Pelican Bay SHU that, in myexperi
ence, is unique in modern American cor
rections. Prisoners there have repeatedly
voiced fears of physical mistreatment and
brutality on a widespread and frequent
basis. They speak of physical intimidation
and the fear of violence at the hands of
correctional officers. These concerns
extend beyond the physical intimidation
that is structured into the design of the
units themselves-the totality of restraint,
the presence of guards who are all clad in
heavy flak jackets inside the units, the use
of chains to move prisoners out of their
cells, and the constant presence of control
officers armed with assault rifles slung
across their chests as they monitor prison
ers within their housing units. Beyond thiS,
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prisoners speak of the frequency of "cell
extractions" which they describe in fright
ening terms. Most have witnessed extrac
tions in which groups of correctional offi
cers (the previously described "cell
extraction team") have entered prisoners'
cells, fired wooden or rubber bullets and
electrical tasers at prisoners, forcibly
chained and removed them from their
cells, sometimes for the slightest provoca
tion (such as the failure to return food
trays on command). And many note that
this mistreatment may be precipitated by
prisoners whose obvious psychiatric prob
lems preclude them from conforming to
SHU rules or responding to commands
issued by correctional officers.7 One pris
oner reported being constantly frightened
that guards were going to hurt him. The
day I interviewed him, he told me that he
had been sure the correctional staff was
"going to come get him." He stuck his
toothbrush in the door of his cell so they
couldn't come inside. He vowed "to hang
myself or stop eating [and] starve to
death" in order to get out of the SHU.

I believe that the existence of such bru
tality can be attributed in part to the psy
chology of oppression that has been creat
ed in and around this prison. Correctional
staff, themselves isolated from more
diverse and conflicting points of view that
they might encounter in more urban or
cosmopolitan environments, have been
encouraged to create their own unique
worldview at Pelican Bay. Nothing counters
the prefabricated ideology into which they
step at Pelican Bay, a prison that was des
ignated as a place for the "worst of the
worst" even before the first prisoners ever
arrived. They work daily in an environment
whose very structure powerfully conveys
the message that these prisoners are not
human beings. There is no reciprocity to
their perverse and limited interactions with
prisoners-who are always in cages or
chains, seen tlu:ough screens or windows
or television cameras or protective hel
mets-and who are given no opportunities
to act like human beings. Pelican Bay has
become a massive self-fulfilling prophecy.
Violence is one mechanism with which to
accommodate to the fear inevitably gener
ated on both sides of the bars.

Psychiatric Disorders
The psychological consequences of liv

ing in these units for long periods of time
are predictably destructive, and the
potential for these psychic stressors to
precipitate various forms of psychopath
ology is clear-cut. When prisoners who
are deprived of meaningful social contact
begin to shun all forms of interaction,
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withdraw more deeply into themselves
and cease initiating social interaction,
they are in pain and require psychiatric
attention. They get little or none.8

Prisoners who have become uncomfort
able in the presence of others will be
unable to adjust to housing in a mainline
prison population, not to mention free
society. They are also at risk of develop
ing disabling, clinical psychiatric symp~.: .
toms. Thus, numerous studies have ,',
underscored the role of social isolation::·
as a correlate of mental illness. Similarly,
when prisoners become profoundly
lethargic in the face of their monotonous,
empty existence, the potential exists for
this lethargy to shade into despondency
and, finally, to clinical depression. For
others who feel the frustration of the
totality of control more acutely, their frus
tration may become increasingly difficult
to control and manage. Longterm prob
lems of impulse control may develop that
are psychiatric in nature.

This kind of environment is capable of
creating clinical syndromes in even healthy
personalities, and can be psychologically
destructive for anyone who enters and
endures it for significant periods of time.
However, prisoners who enter these places
with pre-existing psychiatric disorders suf
fer more acutely. The psychic pain and vul
nerability that they bring into the lockup
unit may grow and fester if unattended to.
In the absence of psychiatric help, there is
nothing to keep many of these prisoners
from entering the abyss of psychosis.

Indeed, in the course of my interviews
at Pelican Bay, numerous prisoners spoke
to me about their inability to handle the
stress of SHU confinement. Some who
entered the unit with pre-existing prob
lems could perceive that they had gotten
worse. Others had decompensated so
badly that they had no memory of ever hav
ing functioned well, or had little awareness
that their present level of functioning was
tenuous, fragile, and psychotic. More than
a few expressed concerns about what they
would do when released-either from the
SHU into mainline housing, or directly into
free society (as a number are). One pris
oner who was housed in the unit that is
reserved for those who are maintained on
psychotropic medication told me that he
was sure that the guards in this unit were
putting poison in his food. He was con
cerned because when released (this year),
he told me "I know I won't be able to
work or be normal."

Many SHU prisoners also reported being
suicidal or self-mutilating. Anumber of
them showed me scars on their arms and
necks where they had attempted to cut

themselves. One prisoner told me matter
of-factly, "I've been slicing on my arms for
years, sometimes four times a day, just to
see the blood flow." One suicidal prisoner
who is also deaf reported being cell
extracted because he was unable to hear
the correctional officers call count (or
"show skin"-a procedure used so that
staff knows a prisoner is in his cell). He
now sleeps on the floor of his cell "so that
the officers can see my skin." Another
prisoner, who has reported hearing voices
in the past and s~eing "little furry things,"
has slashed his.:¢Tists on more than one
occasion. Instead of being transferred to a
facility where he could receive mental
health treatment-since obviously none is
available at Pelican Bay-he has been
moved back and forth between the VCU
and SHU units. While in the VCU, he saw a
demon who knew his name and frequently
spoke to him. As I interviewed him, he told
me that the voices were cursing at him for
talking to me. In the course of our discus
sion, he was clearly distracted by these
voices and, periodically, he laughed inap
propriately. One psychotic SHU prisoner
announced to me at the start of our inter
view that he was a "super power man"
who could not only fly, but see through
steel and hear things that were being said
about him from great distances. He had
lived in a board-and-care home and been
maintained on Thorazine before his incar
ceration. Although he had attempted sui
cide three times while at Pelican Bay, he
was confident that when he was placed
back in the mainline he would not have to
attempt to kill himself again-because he .
thought he could convince his cellmate to
do it for him. Another flagrantly psychotic
SHU prisoner talked about a miniature
implant that the Department of Corrections
had placed inside his head, connected to
their "main computer," which they were
using to control him electronically, by pro~

gramming him to say and do things that
would continually get him into trouble.
When I asked him whether or not he had
seen any of the mental health staff, he
became agitated and earnestly explained to
me that his problem was medical-the
computer implant inserted into his brain
not psychiatric. He offered to show me the
paperwork from a lawsuit he had rued protest
ing this unauthorized medical procedure.

When prison systems become seriously
overcrowded---'as California's is (operat
ing now at more than 180% of capacity)
psychiatric resources become increasingly
scarce and disturbed prisoners are han
dled poorly, if at all. Often, behavior that is
caused primarily by psychiatric disfunction
results in placement in punitive solitary
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confinement, where little or no psychiatric
precautions are taken to protect or treat
them. They are transferred from one such
punitive isolation unit to another, in what
has been derisively labeled "bus therapy."9
In fact, I have come to the conclusion that
the Pelican Bay SHU has become a kind of
"dumping ground" of last resort for many
psychiatrically disturbed prisoners who
were inappropriately housed and poorly
treated-because of their psychiatric dis
orders-in other SHU units. Because such
prisoners were unable to manage their
disorders in these other units-in the face
of psychologically destructive conditions
of confinement and in the absence of
appropriate treatment-their continued
rules violations, whichin many cases were
the direct product of their psychiatricdis
orders, have resulted in their transfer to
Pelican Bay. Thus, their placement in the
Pelican Bay SHU is all the more inappro
priate because of the process by which they
got there. Their inability to adjust to the
harsh conditions that prevailed at these
other units should disqualify them for
placement in this most harsh and destruc
tive environment, yet, the opposite appears
to be the case.

Conclusions
Although I have seen conditions else

where that approximate those at the
Pelican Bay SHU, and have testified about
their harmful psychological effects, I have
never seen longterm social deprivation so
totally and completely enforced. Neither
have I seen prisoner movements so com
pletely regimented and controlled. Never
have I seen the technology of social con
trol used to this degree to deprive captive
human beings of the opportunity to initi
ate meaningful activity, nor have I seen
such an array of deliberate practices
designed for the sole purpose of prevent
ing prisoners from engaging in any sem
blance of normal social intercourse. The
technologic'al structure of this environ
ment adds to its impersonality and
anonymity. Prisoners interact with their
captors over microphones, in chains or
through thick windows, peering into the
shields that hide the faces of cell extrac
tion teams as they move in coordinated
violence. It is axiomatic among those who
study human behavior that social connect
edness and social support are the prereq
uisites to longterm social adjustment. Yet,
persons who have been wrenched from a
human community of any kind risk
profound and chronic alienation and
asociality.

Acentury and a half ago, social com
mentators like Dickens and de Tocqueville
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marveled at the willingness of American
society to incarcerate its least favored citi
zens in "despotic" places of solitary con
finement. 10 De Tocqueville understood that
complete isolation from others "produces
a deeper effect on the soul of the convict,"
an effect that he worried might prove disT

abling when the convict was released into
free society. Although he admired the
power that American penitentiaries wield
ed over prisoners, he did not have the
tools to measure their longterm effects nor
the benefit of more than a hundred years
of experience and humane intelligence
that has led us away from these destructive
interventions. Ignoring all of this, places
like Pelican Bay appear to have brought us
full circle. And then some. II

Craig Haney is aprofessor ofpsychology
and director oftheprogram in legal stud
ies at the University ofCalifornia at Santa
Cruz. He received a Ph.D. in Social Psy
chology andalD. degreefrom Stanford
University. He has studied and written
extensively on the psychological efftcts of
living and working in maximum security
prisons, as well as the backgrounds and.
social histories ofpersons accused ofvio
lent crimes. Prof Haney has testified in
numerous state andfederal courts about
conditions ofconfinement.

1 In words it appears to have long since forgotten,
the United States Supreme Court, more than a centu
ry ago, characterized solitary confinement as an
'infamous punishment' and provided this
explanation for its abandonment: '[E]xperience
demonstrated that there were serious objections to
it. Aconsiderable number of the prisoners fell, after
even a short confinement, into a semi-fatuous con
dition, from which it was next to impossible to
arouse them, and others became Violently insane;
others still, committed suicide; while those who
stood the ordeal better were not generally
reformed, and in most cases did not recover suffi
cient mental activity to be of any subsequent ser
vice' ... [I] tis \vithin the memory of many persons
interested in prison discipline that some 30 or 40
years ago the whole subject attracted the general
public attention, and its main feature of solitary
confinement was found to be too severe.' In re
Medley, 134 U.S. 160, 168 (1890).
2 Its predecessor, the federal prison at Marion,
Illinois, is now more than 25 years old and a tech
nological generation behind Pelican Bay. Although
many of the same oppreSSive conditions and

restrictive procedures are approximated at
Marion, these comments are focused on Pelican
Bay, where my observations and interviews are
more recent and where conditions are more severe
and extreme. In addition to some of the descriptive
comments that follow, conditions at the Pelican
Bay SHU have been described in Elvin, J.
"Isolation, Excessive Force Under Attack at
California's Supermax," NPPJOURNAL, Vol. 7, No.
4, (1992), and White, 1. "Inside the Alcatraz of the
'90s," California Lawyer 42-48 (1992). The
unique nature of this environment has also gener
ated some media attention. E.g., Hentoff, N.,
"Buried Alive in American Prisons," The
Washington Po~t, January 9, 1993; Mintz, H., "Is
Pelican Bay Too~ough?" 182 The Recorder, p.1,
September 19,-J991; Roemer, J "High-Tech
Deprivation,':..Sanjose Mercury News, June 7,
1992; Ross, J "High-tech dungeon," The Bay
Guardian 15-17, (1992). The creation of such a
unit in California is particularly unfortunate in light
of fully 20 years of federal litigation over conditions
of confinement in the "lockup" units in four of the
state's maximum security prisons (Deuel Vocational
Institution, Folsom, San Quentin, and Soledad). E.g.,
Wright v. Enomoto, 462 F. Supp. 397 (N.D. Cal.
1976). In a lengthy evidentiary hearing conducted
before Judge Stanley Weigel, the state's attorneys and
corrections officials were present during expert testi
mony from numerous witnesses concerning the
harmful effects of the punitive solitary confinement
they were imposing upon prisoners in these units.
Except for some disagreement offered up by
Departmeut of Corrections employees, this testimony
went unanswered and unrebutted. Toussaint v.
Rushen, 553 F. Supp. 1365 (N.D. Cal. 1983), affd
in part Toussaint v. Yockey, 722 F.2d 1490 (9th
Cir. 1984). Only a few years after this hearing, and
while a federal monitor was still in place to oversee
the conditions in these other units, the Department of
Corrections began construction of Pelican Bay. In
apparent deliberate indifference to this extensive
record, and seemingly without seeking any outside
opinions on the psychological consequences of hous
ing prisoners in a unit like the one they intended to
create or engaging in public debate over the wisdom
of such a project, they proceeded to commit over
$200 million in state funds to construct a prison
whose conditions were in many ways worse than
those at the other prisons, whose harmful effect had
been litigated over the preceding decade.
3 Most corrections experts understand the signifi
cance of maintaining social connectedness and
social ties for longterm adjustment, in and out of
prison. See, e.g., Schafer, N. "Prison Visiting: Is It
Time to Review the Rules?" Federal Probation 25-30
(1989). This simple lesson has been completely
ignored at Pelican Bay.
4 Indeed, in my opinion, double-ceiling in Security
Housing Units like those at Pelican Bay constitutes a
clear form of overcrowding. As such, it can be
expected to produce its own, independently harmful
effects, as the literature on the negative conse
quences of overcrowding attests.
5 Although not extensive, the literature on the nega
tive psychological effects of solitary confinement and
related situations is useful in interpreting contempo
rary observations and interview data from prisoners
placed in punitive isolation like Pelican Bay. See,
e.g., Heron, W. "The Pathology of Boredom,"
Scientific American, 196 (1957); Burney, C.
"Solitary Confinement," London: Macmillan
(1961); Cormier, B., & Wiiliams, P. "Excessive

(con't. on page 21)
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Highlights of Most
Important Cases

The due process theory of "liberty interests"
created by statute or regulation has by now
surpassed Eleventh Amendment interpretation
as the most obscure legal doctrine commonly
encountered by prison litigators. Several
recent cases illustrate the clear contradictions
emerging from the murk in the interpretation
of the liberty interests doctrine-contradic
tions that find their source in the decisions of
the United States Supreme Court.

The origins of the problem are easy to
state. Once upon a time, due process law
looked simple. A"grievous loss" could only
be imposed in a manner consistent with "fun
damental fairness." SeeJoint Anti-Fascist
Refugee Committee v. McGrath, 341 U.S.
123, 161 (1951) (Frankfurter, J., concur
ring). However, the civil rights revolution of
the late 1960s and early 1970s resulted in a
huge increase in citizens' challenges to gov
ernment action. Not surprisingly, these
demands from below prompted a search for
limits among society's power-holders, includ
ing the courts. Insofar as the challenges took
the form of litigation alleging the denial of
due process, the judicial search for limits
focused on the language of the Due Process
Clause, which applies only to deprivations of
"life, liberty, or property." The definition of
these terms has preoccupied the courts for
two decades.

The first big step in the domestication of
due process involved property. Auniversity
professor argued that his job constituted
property and that his discharge without pro
cedural protections deprived him of that
property without due process. The Supreme
Court rej ected his claim, stating:

To have aproperty interest in a
benefit, aperson clearly must have
more than an abstract need or desire
for it. He must have more than a uni
lateral expectation ofit. He must,
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instead, have a legitimate claim of
entitlement to it. It is apurpose ofthe
ancient institution ofproperty to pro
tect those claims upon which people
rely in their daily lives, reliance that
must not be arbitrarily undermined.

Board ofRegents v. Roth, 408 U.S. 564, 577
(1972). This formulation relied heavily on
the Court's earlier decision in Goldberg v.
Kelly, 397 U.S. 254, 262 and n.8 (1970), that
welfare benefits were protected by due
process because they were "a matter of statu
tory entitlement" for persons eligible to
receive them, and therefore amounted to
property.

Two years later the Court was presented
with the question whether prisoners are enti
tled to due process in disciplinary proceed
ings involVing the deprivation of statutory
good time. It held:

... [Tlhe State having created the
right to good time and itselfrecog
nizing that its deprivation is a sanc
tion authorizedfor major miscon
duct, the prisoner's interest has real
substance and is sufficiently
embraced within Fourteenth Amend
ment 'liberty' to entitle him to those
minimum procedures appropriate
under the circumstances....

This analysis as to liberty parallels
the accepted due process analysis as
to property....

Wolffv. McDonnell, 418 U.S. 539, 557 (1974).
For prisoners, this focus on state-created

rights very quickly became a near-exclusive
focus. In Meachum v. Fano, 427 U.S. 215
(1976), the Court refused to apply due
process protections to transfers between pris
ons of different security levels. In doing so it
broadly rejected the notion of degrees of pro
tected liberty within the context of penal con
finement, holding that a criminal conviction
"sufficiently extinguishers] the [prisoner's]
liberty interest to empower the State to
confine him in any of its prisons" and
to subject the prisoner to any treatment that
is "within the normal limits or range of cus
tody which the conviction has authorized
the State to impose." 427 U.S. at 224-25
(emphasis in original).

"In Hewitt v. H.elms, 459 U.S. 460 (1983),
the Court held thii placement in administra
tive segregation; Jike transfer, implicates no
liberty interest of prisoners unless such an
interest is created by statute or regulation. It
also articulated a method for determining
whether statutes and regulations have created
a liberty interest: "the repeated use of explic
itly mandatory language in connection with
requiring specific substantive predicates
demands a conclusion that the State has cre
ated a protected liberty interest." 459 U.S. at
472. "Substantive predicates" are standards
or conditions that are used by officials in
making decisions. Language is "mandatory" if
it links a particular outcome or decision with _
a substantive predicate in a way that limits the
discretion of the decision-maker.

In Hewitt, the "substantive predicates"
consisted of regulatory provisions authorizing
administrative segregation only to serve "the
need for control" or in case of "the threat of
a serious disturbance." The regulations pro
vided that segregation "may" be imposed
under those circumstances, a phrase the
Court reasonably interpreted as meaning that
segregation "will not occur absent [the] sub
stantive predicates...." 459 U.S. at 471-72 and
n.6 (emphasis supplied). Citing this require
ment as well as certain procedural require
ments of the regulations, the Court stated that
Pennsylvania had "used language of an
unmistakably mandatory character." Id.

So far, clear enough, whatever one may
think of this abstract and mechanical gloss on
a "broad and majestic" word like "liberty."
Board ofRegents v. Roth, 408 U.S. at 571.
The fog rolled in several years later with
Kentucky Dept. ofCorrections v. Thompson,
490 U.S. 454 (1989), which presented the
question whether state prison visiting regula
tions created a liberty interest in avoiding the
suspension of visits. The Court held that they
did not. Although the regulations contained
substantive predicates stating the circum
stances that justify excluding visitors, the
Court found that they lacked the necessary
mandatory language. The regulations "stop
short of requiring that a particular result is to
be reached upon a finding that the substantive
predicates are met.. ..Visitors may be exclud-
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ed if they fall within one of the described cat
egories, ...but they need not be. Nor need vis
itors fall within one of the described cate
gories in order to be excluded." 490 u.s. at
464 (emphasis in original).

On its face, Thompson appears irreconcil
able with Hewitt v. Helms, in which the rele
vant regulation provided that inmates "may"
be placed in administrative segregation if
officials found that one of the required sub
stantive predicates was present, and Vitek v.
Jones, 445 U.S. 480, 483 n.l (1980), which
found a liberty interest in a statute providing
that a prisoner "may" be transferred to a
mental hospital if certain medical findings
have been made. Justice Marshall, dissenting
in Thompson, squarely stated, "If the use of
the word 'may' could not defeat a liberty
interest in Hewitt or Vitek, I fail to see how
it could do so here." 490 u.s. at 475.

The restrictions in Hewitt and Vitek can be
described as "one-way" limits on discretion,
since they forbid the liberty deprivation if the
substantive predicates are absent, but do not
require it if they are present. By contrast,
Thompson's "need not" language suggests on
its face that a "two-way" limit on discretion is
required to create a liberty interest. That is,
either the presence or the absence of the
substantive predicates must dictate the action
taken by the official.

This reading of Thompson amounts to a
significant narrowing of the due process
rights both of prisoners and of nonprisoners
who rely on statutes or regulations for their
claim of a liberty interest. Under this view,
statutes or regulations not only must limit
officials' discretion; they must eliminate it
entirely.

This is exactly the position taken by some
courts. In Russ v. Young, 895 F.2d 1149,
1153 (7th Cir. 1990), the court held that reg
ulations prOViding that a prisoner "may" be
placed in "temporary lockup" only if one of
five specified conditions is found to exist did
not create a liberty interest, despite the close
similarity of. the regulations to those in
Hewitt. Similarly, in Burgin v. Nix, 899 F.2d
733, 734-35 (8th Cir. 1990) (per curiam), a
regulation provided that "incorrigible"
inmates could be served sacked meals "in
some cases" with the warden's approval. The
definition of "incorrigible" is rather explicit,
and the plain import of the regulation is that
sacked meals will not be served to inmates
who do not fit the definition. Again, despite
the parallel to Hewitt, the regulation was
held not to create a liberty interest.

Other courts have rejected this view and
reaffirmed that a one-way limit on discretion
can create a liberty interest. In Smith v.
Shettle, 946 F.2d 1250 (7th Cir. 1991), an
administrative segregation case, Judge Posner
referred to Thompson's discussion of
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mandatory language as "dicta," and dis
missed the conclusion of Russ v. Young as a
"suggestion" that "a statute which permits
but does not require administrative segrega
tion or some other deprivation" fails to cre
ate a liberty interest. Judge Posner declared:

It... makes no difference... that the ,'j

statute does not require but only per- ,~;

mits segregation-most statutes leave
discretion to the persons charged w;ith
their enforcement rather than com
manding them to enforce the statd~
to the hilt-this is the famous "prose
cutorial discretion.... "

946 F.2d at 1253 (emphasis in original).
Judge Posner's view was echoed in

Mendoza v. Blodgett, 960 F.2d 1425 (9th
Cir. 1992), cert. denied, 113 S.Ct. 1005 and
113 S.Ct. 1027 (1993). There, the court
addressed a prison procedure called "Feces
Watch" (no doubt a prized assignment among
correctional staff), and found a liberty inter
est in regulations authorizing it only upon a
determination that there is reasonable suspi
cion that the prisoner is secreting contra
band. The court stated:

The defendants mistakenly focus
upon the question whether the super
intendent has discretion not to place
aprisoner on dry cell watch even
though he may have reasonable sus
picion that the prisoner has secreted
contraband. The relevant question is
whether the superintendent has dis
cretion to fail to follow dry cell watch
procedures once he determines to
place aprisoner on a watch.

960 F.2d at 1429 (emphasis in original).
Although Kentucky Dept. ofCorrections v.
Thompson was cited in the opinion, the
court did not directly address the view that
Thompson requires a two-way limit on dis
cretion in order for a liberty interest to be
recognized.

The most explicit review of the tension
between Thompson and Hewitt v. Helms
appears in Layton v. Brewer, 953 F.2d 839
(3rd Cir. 1992), which finds a liberty interest
in regulations governing placement in the
Management Control Units of the New Jersey
prison system. As in Mendoza, the defendants
argued that under Thompson, the existence
of discretion not to impose a liberty depriva
tion if the substantive predicates are found
precludes a finding of a liberty interest.

The Layton court, unlike Mendoza or
Smith v. Shettle, addressed the Thompson
language directly. As noted above, Thompson
states that the regulations:

stop short ofrequiring that a par
ticular result is to be reached upon a
finding that the substantive predi
cates are met.... Visitors may be
excluded if they fall within one of

the described categories, ...but they
need not be. Nor need visitors fall
within one ofthe described cate
gories in order to be excluded.

490 U.S. at 464 (emphasis in original).
It is the second of these sentences-the

one containing the "need not" language
that supports the defendants' argument that·
the existence of any discretion defeats a lib
erty interest. However, Layton focuses
instead on the third sentence, and it states
that the key to the Thompson holding is that
the Kentucky~egulations permitted exclusion
of visitors b~d on the listed reasons "'but
not limitedJb' them." 953 F.2d 848. That is,
if a statute or regulation lists substantive
predicates, but does not make them the
exclusive basis for the liberty deprivation at
issue, it does not limit officials' discretion
sufficiently to create a liberty interest.
Accord, Kellas v. Lane, 923 F.2d 492,495
and n.2 (7th Cir. 1990) (criteria that "among
other factors, may" justify segregation did not
create a liberty interest).

Having declared this issue of exclusivity to
be the focus of the Thompson holding, the
Layton court turned to the issue of one-way
versus two-way limits on dis~retion. It stated,
"Some language in Thompson can arguably
be read to suggest that to create a liberty
interest the statute must not only provide for
substantive predicates which must be met in
order for the deprivation to occur, but that
once they are met, the outcome must then be
mandated so as to eliminate all official dis
cretion." 953 F.2d at 848-49. However, it
asserted that Thompson's requirement that
the statute or regulation must "mandat[e] the
outcome to be reached" if the substantive
predicates exist means only "that the statutes
must force the decision-maker to use the list
ed criteria as the only reasons for depriVing
the prisoner of the liberty interest in ques
tion." 953 F.2d at 849.

This interpretation robs Thompson's "need
not" language of any significance, ordinarily
an unsatisfactory result. But the court points
out that Thompson contains other language
supporting the Hewitt approach of "deter
mining whether an inmate may [not 'must']
be deprived of the particular interest in ques
tion." Layton, 953 !,,-2d at 849 n.15, citing
Thompson, 490 U.S. at 464 n.4. Moreover,
any other interpretation requires an even
more unsatisfactory result: the conclusion
that Thompson silently overruled Hewitt v.
Helms and Vitek v. Jones while citing both
with apparent approval.

This clear conflict among circuits in the
interpretation of an important Supreme Court
decision must ultimately be resolved by the
Supreme Court itself. However, no resolution
is in sight; the Court denied certiorari in
Mendoza v. Blodgett.
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There is an even more fundamental contra
diction in the liberty interest doctrine.

The statutes and regulations discussed up
to this point have been those that limit official
discretion in a contingent fashion---,.-"if X... ,
then Y," as one court put it. Smith v. Shettle,
946 F.2d at 1253. If a liberty interest is found
to exist, the task of due process analysis is to
determine what measures are necessary to
ensure a fair and reliable decision as to the
existence of "X." However, in many statutes
and regulations, official discretion is limited
in absolute, rather than contingent, language.
In Shettle's terms, such regulations require
"Y, period." In Hewitt's language, they have
"mandatory language" but no "substantive
predicates."

For example, in Domegan v. Fair, 859 F.2d
1059 (1st Cir. 1988), state regulations pro
vided that segregated inmates "shall" be pro
vided with regular meals, electricity, and
water. No exceptions were allowed. The court
held that the regulation created a liberty
interest in avoiding having one's electricity or
water turned off and in receiving the same
meals as other prisoners. There is now a
small family of cases finding liberty interests
in such noncontingent statutes and regula
tions. See, e.g. ,jackson v. Cain, 864 F.2d
1235, 1250-51 (5th Cir. 1989) (limit on
punitive segregation time); Williams v. Lane,
85 f F.2d 867, 880-81 (7th Cir. 1988) (regu
lationsproviding for equal housing and pro
gram opportunities for protective custody
inmates), cert. denied, 488 U.S. 1047
(1989); Madden v. Kemna, 739 F.Supp.
1358, 1363 (W.D.Mo. 1990) (regulation
requiring "substantial equality" of privileges
for protective custody inmates); Nicoletti v.
Brown, 740 F.Supp. 1268, 1284-85
(N.D.Ohio 1987) (statutory standards for
institutions for the developmentally disabled);
and Morgan v. District ofColumbia, 647
F.Supp. 694, 697 (D.D.C. 1986) (limit on seg
regation time).

The results of these cases are absolutely
consistent with tb,.e founding axiom of the lib
erty interest doctrine: that limits on official
discretion give rise to a "legitimate claim of
entitlement" of the kind "upon which people
rely in their daily lives," Board ofRegents v.
Roth, 408 U.S. at 561-a concept conceived
in property but qUickly extended to liberty.
Woljfv. McDonnell, 418 U.S. at 557. The
solidest of all limits on discretion is the one
that removes discretion entirely by forbidding
officials to deprive an individual of an interest
under any circumstances.

At least one court has vigorously rejected
the approach of Domegan and similar cases.
In Meis v. Gunter, 906 F.2d 364 (8th Cir.
1990), the plaintiff argued that a statute pro
viding that prisoners shall be informed of
prison rules and policies created a liberty
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interest in being provided on request with
those rules and policies. The court responded:

... [T]his is not the kind ofstate
statute that would create a liberty
interest as that term has come to be
used in Fourteenth Amendmentjuris
prudence. The terms liberty interest
andproperty interest are used in the
context ofprocedural-dueprocess
claims.... The statute quoted above
certainly uses mandatory language,
but it does not create a certain right
or entitlement subject to specified
factual findings....Instead, the state
statute required unconditionally that
information with respect to the pro
grams in question be given to all
committedpersons....

This is the language ofsubstance,
notprocedure, and the concepts of
liberty andproperty interests are, as
we have noted, useful solely in the
context ofprocedural due
process.... [To hold otherwise] would
be holding, in effect, every state
statute which imposes a mandatory
duty, or creates a legal right, is con
stitutional in nature, and the viola
tion ofevery such statute would be a
violation ofthe Due Process Clause
ofthe Fourteenth Amendment. This
is emphatically not the law....

906 F.2d at 348.
Meis's claim that the concepts of liberty

and property interest are "useful solely in the
context of procedural due process" trivializes
the labor the Supreme Court has put into
developing them. They clearly are not flags of
analytical convenience to be raised and low
ered at will. Rather, they reflect a systematic
effort to define the central terms in the Due
Process Clause. Liberty and property do not
change their natures depending on whether
the plaintiff is asserting a procedural or a
substantive claim, DeTomaso v. McGinnis,
970 F.2d 211,213-14 (7th Cir. 1992);
Nicoletti v. Brown, 740 F.Supp. at 1284-86,
and their'basic definitions cannot be invoked
for one purpose and then abandoned when
they lead to unsettling conclusions.

Yet Meis correctly recognizes the pitfalls of
acknowledging noncontingent liberty inter
ests. If there is no contingency, there is noth
ing to have a hearing about, and the usual
inquiry as to the "process due" is irrelevant.
What, then, does due process require? The
only logical answer is that it requires compli
ance with the statute or regulation.

This result, as Meis recognizes, amounts to
saying that violations of state law are ipso
facto violations of the federal Constitution
and that due process categorically reqUires
official agencies to follow their own regula
tions. See Nicoletti v. Brown, 740 F.Supp. at

1286-87 (official's failure to perform a
mandatory, nondiscretionary duty is arbitrary
and denies substantive due process). Both
propositions fly in the face of two decades of
effort by the Supreme Court to restrict the
scope of constitutionally protected interests
and to distinguish sharply between the inter
ests protected by the federal Constitution and
by state law. See, e.g., United States v.
Caceres, 440 U.S. 741, 752-53 (1979)
(restricting due process claims based on
agency departures from regulations); Paul v.
Davis, 424 U.S. 6~, 701 (1976) (cautioning
that the Constitutio.n must not become a "font
of tort law"). Bqfthey are difficult to refute
without also repudiating or ignoring the most
basic foundation of the liberty interest doctrine.

Other Cases
Worth Noting
u.s. COURT OF APPEALS

Access to Courts~uveniles

John L. v. Adams, 969 F.2d 228 (6th Cir.
1992). The right of access to courts has its
sources in the Due Process Clause, the Equal
Protection Clause, the Privileges and
Immunities Clause, and the First Amendment
right to petition for a redress of grievances
(231-32). The right extends to incarcerated
juveniles. Despite the different treatment of
adults and juveniles in the criminal justice
system, "the stigma of being found to have
violated the law and the resulting incarcera
tion are the key similarities between juveniles
and adults that make it logical for juveniles to
be entitled to the right of access to courts."
(233)

The court "read[s] Bounds as extending
the right of access only to civil rights actions
that are related to prisoners' incarceration"
(234), and defendants may limit their reim
bursement of contract attorneys accordingly.
Nor must the state affirmatively assist prison
ers with claims concerning state law educa
tion and treatment issues. With respect to
state law civil actions, defendants need not
provide "affirmative assistance" but need only
refrain from imposing barriers or impedi
ments to court access (235-37).

Protection from Inmate Assault
Swofford v. Mandrell, 969 F.2d 547 (7th

Cir. 1992). The plaintiff was arrested for
aggravated sexual assault and placed in a jail
holding cell with other inmates, who beat
him, urinated on him, and sodomized him
with a broom handle. No one responded to
his screams for help for eight hours.

At 549:
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The due process clause protects
pretrial detainees from deliberate
exposure to violence andfrom the
failure to protect when prison offi
cials learn ofa strong likelihood that
a prisoner will be assaulted. ... Our
recent decisions have held that a due
process violation requires "deliber
ate indifference" to or "reckless dis
regard" ofthe detainee's right to be
protectedfrom harm.: ..A detainee
must show that the state actor knew
ofthe risk or "that the risk ofvio
lence was so substantial orpervasive
that the defendants' knowledge could
be inferred." [Citations omitted]

The plaintiff's allegations state a claim. At
549:

... The facts themselves-including
the failure to inspect the cellfor over
eight hours despite Swofford's
screams, the accessibility ofa
makeshift weapon in the cell and the
placement ofSwofford into a crowded
and dangerous population, given the
charge against him-are indeed quite
shocking, and couldgive rise to an
inference ofknowledge on the part of
the defendant.

Assuming it was necessary to plead the
defendant's state of mind, the allegation that
the sheriff "had to know" of the danger was
sufficient. Violations of state jail standards
and internal and state tool control regula
tions, though they may not have denied due
process themselves, support a conclusion of
recklessness or deliberate indifference.

The fact that the plaintiff had not previously
reported being attacked or threatened did not
defeat the claim. At 551: "... [W]hen prison
officials themselves actively and knowingly
(or recklessly) place a detainee in a particu
lar situation that is dangerous, then such a
report becomes superfluous."

Procedural Due Process
Disciplinar¥ Proceedings,
Administrative Segregation

Brown-El v. Delo, 969 F.2d 644 (8th Cir.
1992). The plaintiff was convicted of several
minor disciplinary violations; two months
later, after no further misconduct, he was
placed in administrative segregation based
only on the disciplinary violations. This
sequence of events supported an inference
that he was segregated improperly for puni
tive reasons without a Wo(ffhearing.

Appointment of Counsel
Rayes v. Johnson, 969 F.2d 700 (8th Cir.

1992). The plaintiff's court-appointed attor
ney withdrew with permission; the court gave
the plaintiff 60 days to retain a lawyer, which
he was unable to do; the district court
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refused his two requests for substitute coun
sel. This refusal was an abuse of discretion.
The plaintiff, as an "adjustment center"
inmate, lacked ready access to a law library,
did not understand his rights to obtain
records and to seek discovery; he was unabl~

to articulate his claims against all defendani~;
the case turned on conflicting testimony. The'
plaintiff had also attempted unsuccessfully to
retain an attorney.

Procedural Due Process- .;,.
Disciplinary Proceedings
Qualified Immunity

Zavaro v. Coughlin, 970 F.2d 1148 (2nd
Cir. 1992). The plaintiff was convicted of par
ticipating in a violent disturbance based on
reports that "every inmate in the messhall"
participated and on confidential information
that was not corroborated in any fashion. The
district court granted summary judgment for
the plaintiff against the hearing officer based
on the lack of any reliable evidence to sup
port the conviction.

The statements that "every inmate" in a
group of 100 participated, coming from offi
cers who were being assaulted at the time,
are so "blatantly implausible" that they do not
constitute "soine evidence" of a particular
inmate's guilt.

Federal Officials and Prisons!
Searches-Person-Arrestees!
Qualified Immunity

Act UP! Portland v. Bagley, 971 F.2d 298
(9th Cir. 1992). The plaintiffs were arrested
at a demonstration and strip searched by U.S.
Marshals. The district court denied the defen
dants' motion for summary judgment based
on qualified immunity.

The district court correctly understood
that it was clearly established that reason
able suspicion of contraband is required in
order to justify strip searching arrestees
accused of minor offenses, and that strip
searches must be conducted in a reasonable
manner that respects arrestees' privacy
interests. However, the district court should
also have determined whether a reasonable
officer could have believed his conduct was
proper under this established law. Previous
cases holding that this question is for the
jury were overruled by the Supreme Court in
Hunter v. Bryant.

Suicide PreventionlPersonal
Involvement and Supervisory Liability

Gordon v. Kidd, 971 F.2d 1087 (4th Cir.
1992). The decedent Was arrested, drunk,
after threatening to kill himself and then
threatening police officers. He had a history
of alcohol abuse, mental illness, and depres
sion. He hanged himself in jail that night.

It is clearly established that the deliberate

indifference standard applies to jail suicide
cases; that under the standard officials are
not liable unless they had prior knowledge of
the prisoner's suicidal tendenCies; and that
there is no duty to screen detainees for suici
dal tendencies without such knowledge.

An officer who was told of the suicide risk
but failed to make a note of it, call the jail
nurse to screen the decedent, or tell anyone
else about the risk, could be found deliber
ately indifferent. The officer was not entitled
to qualified immunity since the law was clear
ly established ihd there were no extraordi
nary circumsra,nces justifying a belief that his
conduct was.-legal.

Grievances and Complaints
about Prison

Wolfel v. Morris, 972 F.2d 712 (8th Cir.
1992). The plaintiffs were disciplined for cir
culating a petition under a rule prohibiting
group organizing activities without prior
approval by prison authorities.

The group organizing rule was vague as
applied to the plaintiffs, since prisoners had
preViously been allowed to circulate petitions.
Although the degree of specificity required in
prison regulations is less than that required
in other contexts, these plaintiffs did not have
fair warning that their actions were prohibit
ed.

The district court's order expunging the disci
plinary convictions is affirmed. However, defen
dants are entitled to qualified immunity from
damages. They were relying on published and
facially valid regulations, and the court cannot
say that no reasonable official could have
thought that the regulation was properly
applied.

Use of ForcelEvidentiary Questions
Robinson v. City ofSt. Charles, Mo., 972

F.2d 974 (8th Cir. 1992). Police officers' per
sonnel files were not admissible in a use of
force case to show that they acted maliciously
and sadistically because the Fourth Amendment
standard is one of objective reasonableness
and their state of mind is not relevant.

Qualified Immunity
Rainey v. Conerley, 973 F.2d 321 (4th Cir.

1992). The defendant officer was not entitled
to qualified immunity in a use of force case.
Although the question is whether a reason
able officer could have believed his conduct
was lawful based on his perception of the
facts, this defendant's testimony was generally
inconsistent with his argument as to what his
perceptions were.

It was reversible error for the trial judge to
refuse to ask members of the jury panel "whether
they would tend to credit the testimony of a law
enforcement official over that of a prisoner, sim
ply because of their respective positions." (325)
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Suicide Prevention/Municipalities
Rhyne v. Henderson County, 973 F.2d 386

(5th Cif. 1992). The mother of a detainee
who committed suicide in jail had standing to
recover for her own injuries arising from her
son's wrongful death. State law providing for
such claims is incorporated into §1983 by
§1988. There is a conflict among circuits on
this point.

At 391:
...Pre-trial detainees m'e entitled to

agreater degree ofmedical care than
convicted inmates. They must be pro
vided with "reasonable medical care,
unless the failure to supply it is rea
sonably related to a legitimate govern
mental objective." (Citation omitted]

Heating and Ventilation
Gordon v. Faber, 973 F.2d 686 (8th Cir.

1992). Prisoners who were reqUired to go
outside into exercise pens during sub-freez
ing, windy weather, for periods of an hour to
an hour and 45 minutes, while their living
quarters were searched, and who were
denied hats and gloves even though these
were readily available, were found to have
been subjected to "extreme" deprivations
through deliberate indifference, thereby
establishing both elements of their Eighth
Amendment claim. These findings were not
clearly erroneous.

Summary JudgmentlUse of
ForcelProtection from Inmate
AssaultlPro Se Litigation

Northingtonv.Jackson, 973 F.2d 1518
(lOth Cir. 1992). The Tenth Circuit's proce
dure for determining whether pro se prison
ers' complaints are frivolous, under which
prison officials' report and investigation is
treated as an affidavit, is not intended to
resolve material factual issues; the report's
findings are not to be accepted if the prisoner
presents conflicting evidence. The same rules
apply to a telephonic hearing. The court
should not have dismissed the case based on
a telephonic hearing without complying with
the notice and response requirements of the
summary judgment rule.

An allegation that jail officials put a gun to
the plaintiff's head while he was on his way to
his work release assignment, threatened to
kill him, and returned him to the jail and
forced him to entrap another member of the
jail staff was not fantastic or delusional. The
fact that the plaintiff may have engaged in
other fantastic or delusional behavior during
a telephonic conference (I.e., trying to com
municate with a ghost) does not render his
legal claim frivolous, The allegation that a

. defendant put a gun to his head and threat
ened to kill him stated an Eighth Amendment
claim for excessive force; such conduct "is
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not per se de minimis and...the ensuing psy
chological injury may constitute pain under
the Eighth Amendment excessive force stan
dard." (l524)

Municipalities
Walker v. City ofNew York, 974 F.2d 295

(2nd Cif. 1992). At 297-98:
... (W]e discern three requirements

that must be met before a munici
pality'sfailure to train or supervise
constitutes deliberate indifference
to the constitutional rights ofciti
zens. First, the plaintiffmust show
that a policymaker knows "to a
moral certainty" that her employees
will confront a given situation....

Second, the plaintiffmust show
that the situation eitherpresents the
employee with a difficult choice of
the sort that training or supervision
will make less difficult or that there
is a history ofemployees mishan
dling the situation....

Finally, the plaintiffmust show
that the wrong choice by the city
employee willfrequently cause the
deprivation ofa citizen's constitu
tional rights....

Hazardous Substances and
Conditions

Hunt v. Reynolds, 974 F.2d 734 (6th Cif.
1992). At 735:

The circuits are in accord that
mere exposure to Environmental
Tobacco Smoke ("ETS"), without
more, does not constitute a depriva
tion ofaprisoner's Eighth
Amendment rights.... However, those
circuits that have addressed the
question have accepted the possibili
ty that aprisoner may be able to
show a medical need to be placed
with a non-smoking cellmate that is
sufficiently serious to implicate the
Eighth Amendment.

At 736: "Thus we will adhere to the position,
adopted by every circuit to address the issue,
that the Eighth Amendment's objective com
ponent is violated by forcing a prisoner with
a serious medical need for a smoke-free envi
ronment to share his cell with an inmate who
smokes." The district court should consider
whether the plaintiffs in this case (one of
whom has pulmonary disease, heart disease,
and a peptic ulcer) have such needs.

Pro Se Litigation/Medical Care
Standards of Liability-Deliberate
Indifference/Service of Process

McGuckin v. Smith, 974 F.2d 1050 (9th
Cif. 1992). The plaintiff should have been
allowed to amend a complaint that named

one defendant only in the caption, since there
were allegations of deliberate indifference by
"the entire medical department" (which
included this defendant) and specific allega
tions against the defendant were contained in
the plaintiff's response to the summary judg
ment motion. Pro se complaints may not be
dismissed for failure to state a claim without
giving the plaintiff notice of the deficiencies
and an opportunity to amend.

The district court should not have dis
missed a claim against a defendant whose
name was misspell~d on the ground that "no
such person exists)' He clearly existed, an
attorney appeared on his behalf, and apro se
prisoner's inability to spell his name correct
ly should not lead to dismissal. The plaintiff

.should have been provided an opportunity to
remedy this defect in the complaint also.

The plaintiff showed "good cause" for fail
ing to serve the misspelled defendant within
120 days. Simple negligence ordinarily is not
an excuse, but apro se litigant should be
provided more latitude-"especialry when
that litigant is incarcerated" (l058, emphasis
supplied). The court also notes that the
plaintiff provided detailed instructions for ser
vice, that prison officials or the Marshals were
at fault, and that the defendant was represent
ed by counsel and suffered no prejudice.

At 1059-60:
A "serious" medical need exists if

the failure to treat aprisoner's con
dition could result in further Signifi
cant injury or the "unnecessary and
wanton infliction ofpain." .... The
existence ofan injury that a reason
able doctor orpatient wouldfind
important and worthy ofcomment or
treatment; the presence ofa medical
condition that significantly affects
an individual's daily activities; or
the existence ofchronic and sub
stantialpain are examples ofindica
tions that aprisoner has a "serious"
needfor medical treatment.

Apainful back condition treatable by surgery
constituted a serious medical need.

At 1060: "A defendant must purposefully
ignore or fail to respond to a prisoner's pain
or possible medical need in order for delib
erate indifference to be established." Aclaim
of "mere delay of surgery" does not amount
to deliberate indifference unless the denial
was "harmful." However, "substantial" harm
is not necessary.

Psychotropic Medications
Felce v. Fiedler, 974 F.2d 1484 (7th Cir.

1992). The plaintiff was paroled on the con
dition that he submit to monthly injections of
Prolixin.

The plaintiff had a liberty interest based on
the Constitution in avoiding the unwanted
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administration of antipsychotic drugs. He
also had a constitutionally based liberty inter
est in staying on parole and a state law based
liberty interest in being released on parole.
His liberty interest in avoiding unwanted
medication is "essentially the same" as that
enjoyed by prisoners.

After an extensive analysis under Mathews
v. Eldridge, the court concludes that the
Wisconsin procedure, which heavily empha
sizes the judgment of the individual parole
agent and does not "subject [the decision] to
independent medical evaluation," does not
meet due process requirements. The court
remands for the entry of a suitable injunction.

Correspondence-Legal and Official
Reneer v. Sewell, 975 F.2d 258 (6th Cir.

1992). The plaintiff's allegation that items of
his legal mail were read, rather than simply
being inspected for contraband, in retaliation
for his prior complaints against a prison staff
member, made out a First Amendment claim.
The court emphasizes the fact that such read
ing is prohibited by state regulation without
explaining how that fact fits into the constitu
tional analysis. (The case can be read as sug
gesting that lower-level prison officials can
not rely on a supposed penological interest
disclaimed by their superiors.)

Equal Protection
Albright v. Oliver, 975 F.2d 343 (7th Cir.

1992). Equal protection is violated only by dis
crimination based on membership in a class
and not by random governmental incompetence.

Hazardous Conditions and
Substances/lnjunctive Relief

Burton v.Armontrout, 975 F.2d 543 (8th
Cir. 1992). The plaintiffs alleged that they
were involved in a large-scale cleanup of
sewage and prison officials failed to warn
them that the sewage was contaminated with
the HIV virus and other infectious diseases. A
jury found for the defendants.

The court PtVperly granted an injunction
requiring defendants to supply protective
clothing and masks and to post warnings.
Although equitable relief must be consistent
with the jury findings, a general verdict of no
damages did not preclude injunctive relief
because it did not clearly establish the factual
bases for denial of relief. The court was enti
tled to take additional evidence not heard by
the jUry concerning prison officials' continu
ing failure to remedy the problem in consid
ering injunctive relief.

Religion-Practices-DietJDeference
Bass v. Coughlin, 976 F.2d 99 (2nd Cir.

1992) (per curiam). At 99:
At least as early as 1975, it was

established thatprison officials must
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provide a prisoner with a diet that is
consistent with his religious scru
pIes....Kahane has never been over
ruled and remains the law.... The
principle it established was not
placed in any reasonable doubt by
intervening Supreme Court rulings
in [O'Lone and Turner], that prison
officials need meet less exacting .'(
standards when aprisoner's interest~ 
in marrying, or attending religious ",
ceremonies, or maintaining the ;.~,:
length ofhis hair is to be balanced
against interests ofrehabilitation
andprison security.

In Forma Pauperis
Moore v. Mabus, 976 F.2d 268 (5th Cir.

1992). The plaintiffs' claims concerning the
inadequacy of medical treatment for HIV-pos
Hive inmates and unjustified denial of privi
leges to them should not have been dismissed
as frivolous. The court observes in dictum:
"Wilson [v. Seiter] does not require a
'smoking gun' in order to find deliberate
indifference." (271)

One plaintiff's claims regarding loss of his
privacy rights were appropriately dismissed
based on the court's prior rejection of his
motion for a preliminary injunction; his claim
about segregation is rejected because "the
identification and segregation of HIV-positive
prisoners obviously serves a legitimate peno
logical interest." (271, footnote omitted)

The district court should promptly appoint
counsel because of the complexity, scope,
and need for resources and expert testimony
presented by this case.

Procedural Due Process
Disciplinary Proceedings

Hamilton v. a'Lemy , 976 F.2d 341 (7th
Cir. 1992). The plaintiff was found guilty of
possessing contraband based on the finding
of weapons in a vent to which a total of 32
prisoners had access. His three cellmates
were also charged, but not inmates in an
adjacent cell. The disposition stated that pris
oners are "responsible for whatever is found
in the cell."

At 345: "The ticket, together with construc
tive possession, is 'some evidence' of
Hamilton's guilt." The court concedes that if
32 inmates had access to the vent, yielding a
3.1%chance the plaintiff was guilty, the
"some evidence" rule would not be met.
However, the plaintiff did not say that he
heard the weapons being thrown in the vent
by other inmates or that 32 inmates had
access to the vent, and the court doubts that
the disciplinary board members knew the
engineering of the vents. Therefore, from the
committee's point of view, considering the
plaintiff and his cellmates, there was a 25%

chance of his guilt, which meets the "some
evidence" standard.

Judge Posner, dissenting, says it was
absolutely clear that the plaintiff told the
disciplinary committee that eight inmates had
access to the vent, yielding a known probabil
ity of guilt of 12.5%. At 347: "That is not my
idea of 'some evidence,' ...unless purely col
lective guilt is deemed to satisfy due process
-which in prison circumstances it might
be, ...but the defendants do not defend the dis
ciplinary committee's action on that ground."

'\·1

DISTRICT CO-VRTS

Use of ForcelMunicipalities
Berry v. City ofPhillipsburg, Kan., 796

F.Supp. 1400 (D.Kan. 1992). Evidence that
the mayor had told the City Council that the
police chief had a history of failure to super
vise adequately and of personally using
excessive force, and that the Council mem
bers told him they did not care, supported a
claim of municipal liability for his misuse of
force, as did evidence that the police chief
himself was the city's "policymaker" with
respect to arrests.

Pre-Trial DetaineeslModification
ofjudgments!Closing of Facilities!
Mental Health

Inmates ofAllegheny County jail v. Wecht,
797 F.Supp. 425 (W.D.Pa. 1992). The agreed
deadline for closing an antiquated and uncon
stitutional jail is extended to correspond to
the schedule for completing a new jail.

The court increases the population cap to
10 less than the Single-celled capacity of the
632-cell jail, based on improvements in condi
tions and services and a decrease in the num
ber of "down cells," and contingent on the
maintenance of the present level of staffing
and the expansion of the counselling staff.

The court approves defendants' plan for an
"intensive case management" program in the
jail, i.e., a program of providing services to
inmates in the general population, rather
than their previous plan for construction of a
separate mental health facility. The court
"believe[s] that the deinstitutionalization phi
losophy in the mental health field constitutes
a significant change in treatment prescribed
for the mentally ill." This "significant
change" entitles the defendants to considera
tion under the Rufo standard. Since no one
disputes that the proposed program meets or
exceeds constitutional minima, the modifica
tion is justified.

Defendants are to be permitted to use fine
money accumulated for previous judgment
violations to implement the new mental
health program, with monitoring by the
court's jail monitor.

The court states its belief that this 16-year-

SPRING 1993 13



old case is "progressing toward resolution."
However, it keeps the monetary sanctions for
violation of the new population cap in place.

Modification ofJudgments~udicial
Disengagement

Patterson v. Newspaper andMail
Deliverers' Union, 797 F.Supp. 1174
(S.D.N.Y. 1992). At 1179: "Before exercising
its power to modify or vacate a judicial
decree, a court must be convinced by the
party seeking relief that the purposes of the
litigation as incorporated into the decree have
been fully achieved." Dowell and Rufo are
applied to a consent decree in a Title VII
employment discrimination case. The exceed
ing of the goal of 25% minority representa
tion for a period of seven months leads the
court to conclude that the decree's purposes
have been achieved and that the enforcement
structure of the consent decree "is now an
unnecessary and expensive relic, and ought to
be retired." (1180) The court also cites lan
guage in the decree itself suggesting that it
was intended to terminate at some point.
After 18 years, the decree is vacated in its
entirety.

The court declines to hold an evidentiary
hearing on the plaintiffs' contentions that dis
criminatory actions have continued and will
continue, and reiterates its prior holding that
if the plaintiffs think that the consent decree
was insufficient to end discrimination, they
must bring a new lawsuit rather than seek
modification of this judgment.

Civil Rights of Institutionalized
Persons Act

United States v. State ofTennessee, 798
F.Supp. 483 (W.D.Tenn. 1992). There is no
minimum number of affected residents
required to support an action by1he federal
government under the Civil Rights of
Institutionalized Persons Act. Aclaim under
the Individuals with Disabilities Education Act
is permitted to go forward under CRIPA.

The fact that the institution is certified as
an Intermediate Care Facility for the Mentally
Retarded under the Social Security Act does
not establish a presumption of constitutional
conditions. At 489:

Certification does notguarantee
that constitutional minima exist. See
Lelsz v. Kavanagh, 673 F.Supp. 828,
841 (N.D. Tex. 1987) ("Surveyors
examine whether policies andpro
grams exist, not whether those poli
cies orprograms result in adequate
care"). Additionally, facilities with
serious deficiencies are allowed to
provide a "plan ofcorrection" and
maintain their certification. Thus,
certification is not equivalent to a
legalpresumption ofconstitutional
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conditions, although it may provide
some evidence on that point.

Heating and Ventilation/Clothing
Gordon v. Faber, 800 F.Supp. 793

(N.D.Iowa 1991), remandedfor additional
findings, 963 F.2d 187 (8th Cir. 1992), on
remand, 800 F.Supp. 797 (N.D.Iowa), afj'd,
973 F.2d 686 (8th Cir. 1992). The plaintiffs
were forced to exercise for several hours
without hats or gloves in sub-freezing weath;,
er, even though some of them did not wish to
go out and hats and gloves were readily avail
able. They claimed no long-term injury.

This treatment violated the Eighth
Amendment. At 796: "Adequate clothing is
one of the necessities of life of which prison
officials cannot deprive an inmate....Prison
officials violate the Constitution if they pro
vide inmates with clothing that is 'patently
insufficient to protect [them] from the cold
in the winter months.'" The court does not
believe testimony that this was done because
of concerns for contraband, and even if this
were true, the concerns would be unfounded
in this situation.

Heating and Ventilation/Clothing!
Cruel and Unusual Punishment

Gordon v. Faber, 800 F.Supp. 797
(N.D.Iowa), afj'd, 973 F.2d 686 (8th Cir.
1992). The appeals court remanded for clari
fication of the disti:ict court's findings as to
whether the objective component of the
Eighth Amendment had been established by
the plaintiffs.

The court concludes that the deprivation
was "extreme" because of the length of time
that the inmates were subjected to extreme
weather conditions without minimal protec
tion, the defendants' knowledge of the condi
tions (the officer on duty had thick gloves
and a thick hat), and the plaintiffs' descrip
tion of pain and numbness. The duration is
characterized as "over one hour." (800)

The deprivation in this case was without
legitimate penological justification, "which is
relevant to the determination of whether the
objective standard has been violated." (800)

Religion-Practices-Diet
Bass v. Coughlin, 800 F.Supp. 1066

(N.D.N.Y. 1991), afj'd, 976 F.2d 98 (2nd Cir.
1992). The plaintiff alleged that he was not
prOVided with a kosher diet for about 15
months at Clinton Correctional Facility. (The
prison prOVides a "Cold Alternative Diet" but
only for prisoners preViously enrolled in the
kosher diet program at Green Haven.)

The defendants are not entitled to summary
judgment despite their claim that the plaintiff
could have bought his own food (which he
said he couldn't afford) or eaten only the
kosher items in the regular diet (which he

said weren't marked). The right of observant
Jews to a nutritionally adequate kosher diet
has been established since Kahane v. Carlson
(2nd Cir. 1975), which has not been over
ruled. The change in the governing constitu
tional standard in Turner v. Safley did not
"dis-establish" this rule. At 1071: "When the
Court of Appeals announces a principle of law
for this circuit, it remains the law until the
case is overruled or reversed. DOCS officials
should not be entitled to speculate as to how
the Court of Appeals would rule if faced with
the question again:f

,)
Use of ForcelDamages-Punitive

King v. Macri, 800 F.Supp. 1157 (S.D.N.Y.
1992). The court precluded plaintiff's coun
sel from inquiring into officers' prior disci
plinary histories, but defendants' counsel's
inquiries of two of the officers, who had not
been disciplined, "opened the door" for
plaintiff's counsel to argue to the jury that
there was a reason the question was not
asked of the third officer.

The failure to award compensatory dam
ages is not dispositive of the question whether
the plaintiff suffered a constitutional violation
and does not preclude the award of punitive
damages.

Acompensatory award of $75,000 for two
months' wrongful incarceration is not exces
sive. Awards of punitive damages of $75,000
for excessive force against one defendant and
$75,000, $50,000 and $75,000 for excessive
force, false arrest and malicious prosecution
against the other were not excessive.
Defendants' failure to introduce evidence of
their earning power or resources precludes
their argument that damages should be
reduced as disproportionate to them.

The verdict need not be set aside even
though it may have been affected by "passion
and emotion" resulting from the Rodney King
verdict and its sequelae because this verdict
was supported by substantial evidence and
the Los Angeles riots may legitimately have
altered community perceptions in this area.

Staffing-SexiSearches-Person
Prisoners

Canedy v. Boardman, 801 F.Supp. 254
(W.D.Wis. 1992). Astrip search of a male
prisoner supervised by a female officer did
not violate the Fourth Amendment. This court
rejects the numerous prior cases holding that
the Fourth Amendment permits only inadver
tent, infrequent or random observations of
nude prisoners by opposite-sex staff on the
ground that prisoners' privacy interests are
outweighed by the equal employment rights of
prison staff. Gender cannot be a bona fide
occupational qualification under Title VII for
this purpose.
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• The treatment of seri
is "appalling,'; according to
DistrictJudge Carl Muecke in P

Ruling in Casey v. Lewis, a cl
behalf of all Arizona prisoners
deficiencies in the prison men
ate indifference to inmates's
the inmates' constitution
unusual punishment are
Prison Project of the Arne
Washington, D.C. and atto
Union brought the ease for

Muecke rejected prison
cies were a result of budge
of staff and programming is
from the Legislatureis not a
violations," he wrote.

Arizona prison officialsal
female prisoners by failing
vices comparable to those

Muecke also found that
systems were unconstituti
However, he found, the'
cials to make numerous i·
constitutional by the ti
cannot be assured that
the new programs," Mue
periodic reports on the sta
systems.

"It's a victory for basic
H. Adams, Jr. "A senten
death or needless suffe
tal health care."

• The Death Penalty I
report on the costs of the d

In Forma Pauperis
Mwphy v.Jones, 801 F.Supp. 283 (E.D.Mo.

1992). Pursua.qt to local rule, a plaintiff
granted in forma pauperis was required to
notify the court of any substantial change in
his financial status. Dismissal is one of several
possible sanctions for noncompliance, but
given the ambiguity in the local rule and the
plaintiff's eventual compliance, it is too harsh
a penalty here. The court may revoke IFP sta
tus if the evidence shows that "plaintiff's eco
nomic situation is no longer a significant bar
rier to maintaining the action." (289) Several
courts have found that revocation of IFP status
is retroactive, requiring the litigant to pay the
entire filing fee plus all other costs accrued.
The court rejects this "payor dismiss" view,
at least as applied to a litigant whose financial
situation improves after filing, since the IFP
statute permits dismissal only if the affidavit of
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poverty is "untrue." The court also rejects
other decisions' analogy to proceedings under
the Criminal Justice Act. Finally, there is no
reason to require retroactive payments in this
case, since the previously paid partial filing
fee of $13 served the purpose of deterring
frivolous complaints.

Class Actions-Settlement of Actions/
Judicial Disengagement/Crowding

Diaz v. Romer, 801 F.Supp. 405 (D.Colo.
1992). Defendants were ordered to post notice
of a class action settlement and a copy of the
proposed agreement in every living unit and
law library of each affected prison. The court
makes factual findings concerning compliance
and the adequacy of notice. The court also
notes that class counsel met with class mem
bers, discussed the settlement at length, and
obtained changes in the agreements to reflect

of a single death pe
, making capital pu
risonmentwithout
.allevel, and thus

end toward limitin
For more informati
'on Center, 1606 20th
9. 2021347-2531.

son Project announces
ners'A~sis!ance.pi11
orgamzatlOns W;'Pc
ilies including,tegal
port, visitatioft; and ad
ups focusing on the
S, women, juveniles
ge Directory is avai
Prison Project, 187
20009. (Note to priso
ts from the Directory

concerns raised in these meetings (410).
At 407:

".. .[T]he fact that the agreements
reached do not address each and
every issue raised in the Complaint
or Motion for Contempt does not in
and ofitselfgive cause to question
the fairness ofthe agreements or the
process involved in reaching them. "

One of the agreements amounts to a final
resolution of Ramos v. Lamm. At 408:

In return for the immediate dissolu
tion ofallprevious orders ofthe Court
in this action, and the withdrawal of
plaintiffs'pending (contempt
motion], defendants have agreed to
make capital improvements and to
undertake other steps, most notably
staffing increases, at the affectedpris
ons.... Except for the limitedpurpose

SPRING 1993 15



ofenforcing the terms ofthe settle
ment agreement, this case will be
closed in its entireZv and the Court's
jurisdiction over theparties will end.

The agreements contain a "two-year period of
compliance," which is not explained but pre
sumably limits all the terms of the agreement.

Class members objected to the removal of
population caps that would prohibit double
bunking and the failure to eliminate it where
it eXists, but the court finds that with the
increase in staff, and given the adequacy of
other conditions, it is not unconstitutional.
The court also approves provisions involving
medical and mental health care, sex offender
treatment programs, and food service.

Procedural Due Process-
.Administrative Segregation!
Protective Custody

Banks v. Fauver, 801 F.Supp. 1422

(D.N.]. 1992). The plaintiff was placed in
protective custody based on an anonymous
tip that his life was in danger and that he
was involved in drug trafficking as well as
the charge that his wife had tried to smuggle
money to him.

New Jersey regulations create a liberty
interest in staying out of protective custody
(1428- 30). They define protective custody
as confinement to a secure unit "in order to
provide protection to the inmate from injury
or harm actually threatened or reasonably
believed to exist"; this phrase constitutes
the regulation's substantive predicates. This
definition, combined with language requir
ing the superintendent to review the reasons
for PC placement "to determine whether ...
there is a reasonable basis to conclude that
the inmate is in need of Protective Custody,"
and the requirement that the initial place
ment decision be supported by evidence and

reasons related to the PC definition, consti
tutes mandatory language.

FEDERAL RULES

Use of ForcelDiscovery
Castle v.fallah, 142 F.R.D. 618 (E.D.Va.

1982). At 620: "... [P]ro se litigants are enti
tled to the use of discovery procedures in
civil cases on the same terms as litigants rep
resented by counsel."

The plaintiff was entitled to discover factual
material in prison teports of incidents; if they
contain deliberati,,~ material, defendants may
submit them for.consideration of redaction
within 20 days. III

john Boston is the director ofthe
Prisoners' Rights Project, LegalAid
Society ofNew York. He regularly con
tributes this column to the NPPJOURNAL.

"Dear Prison'Project..."
The National Prison Project l' over500 letters each

weekfrom p1'isoners. Many oft tel'S include legal ques-
tions which, unfortunately, we have neither the time nOt' the
staffto answer individually. In order to giveprisoners some
ofthe information requested, we have begun an "advice" col-
umn, a sort of"DearAbbY"for . rs on legal questions.
This issue's 'DearAbby" isjoe

Dear Prison Project:
I am currently litigating a Secti complaint in the fed-

eral court. In response to my the defendants argue
that my claims should be dismecause they are barred by
the doctrine(s) of res judicata and/or collateral estoppel. I am
confused because, from my understanding, these doctrines
appear to be the same. What am I missing?

Confused

Dear Confused:
The legal doctrines of res judicata and collateral estoppel

are not synonymous. Each has a distinct application. They
appear to be the same because both doctrines are procedural
mechanisms designed, and used, to preclude claims (bar
review). Both serve the same underlying principle of issue
preclusion: Le., stop repeated litigation of issues by the same
parties.

If the lawsuit you filed contains issues where there has
already been a "judgment on the merits by a court of competent
jurisdiction in a prior lawsuit involving the same parties or
their agents," then res judicata may apply. The application of
res judicata requires that certain defined conditions exit: (1)
there must have been a prior judgment on the melits; (2) the
judgment must come from a court with competent jurisdiction;
(3) the suit must involve the same patties or agents; and (4)
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Is Legal Punishment Right? The Answer is No.

The official and stated purpose of
Canada's criminal justice system is
to punish. In fact, Canada's most

recent policy proposal clearly names
"retribution" as the aim of our criminal
law. Punishment is endorsed as "a
requirement of justice" simply because it
is seen as "a fitting response to wrong
doing."

No one questions whether it is "right"
to retain legal punishment in the face of
overwhelming evidence that our punish
ment-based criminal justice system has
not only failed but has had a destructive
effect. The 1987 Canadian Sentencing
Commission reported 952 pages of such
evidence, but still endorsed punishment.
The Commissioners called it a solution
"of despair, not of hope," but necessary
so that criminals would get what they
deserve. This way of thinking has become
so formalized that it is referred to as the
theory of "just deserts."1

Proponents of the theory claim that
legal punishment can be justified if the
purpose is censure and blame, and when
this is what an offender "deserves." In
this view, punishment is required
because of its role in expressing disap
proval of misconduct.

According to the theory of just deserts,
punishment serves two intertwined pur
poses: deterrence and denunciation. It is
in order to serve the dual purposes that
the criminal sanction must have two
essential features-the imposition of
painfUl consequences and a message of
condemnation.

Commonly Accepted Ethical
Considerations and Constraints

Following rs a checklist of some of the
critical issues identified in the literature
and Canadian official policy documents:

Proportionality: Punishment is sup
posed to comport with the seriousness of
the crime, Le., it must be deserved.

Parsimony or use 0/restraint: State
inflicted suffering should be kept to the
minimum needed to achieve the purpose
of intervention.

Preventive effect: The use of some
thing so intrusive as the criminal law and
legal punishment can only be "right" if
its use can be justified by some preven
tive effect. Often referred to as "the
Kantian injunction," this requires that no
offender be made to suffer harsh punish-
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ment merely in order to alter the behav
iour of others.

Censure: The punishment must express
moral condemnation, disapproval, and '\'
blame. ./~;

The overall magnitude o/the penalty,
scale must be just: .

There should be limits to how disap
proval may be expressed, particularly
upper limits.

Seriously wrongful conduct: Law pro
fessor Andrew von Hirsch's whole justifi
cation for making legal punishment
"right" takes for granted, he says, that it
would only apply to serious violations of
others' rights.

Economic conditions in society must
be just: This is the biggest caveat of all.
Just deserts in an unjust society may not
be possible. Von Hirsch notes that all his
assumptions-about wrongfulness of the
criminal conduct and the culpability of
the actors who engage in it-could be
questioned "in situations of sufficient
social and economic deprivation." A
growing literature also draws attention to
gender and race.

Collateral burden o/punishment
must not overwhelm: The burden must
not be so large as to overcome the
desert-based case that makes punish
ment "right."

These are the ethical considerations
accepted today as criteria for ensuring
that legal punishment is right. They also
represent a scathing indictment of cur
rent sentencing practices in Canada and
the U.S., and probably around the world.
At the least, a radical downscaling of
penalties is required even to pay lip ser
vice to the ethics of just deserts.

So much depends on what von Hirsch
calls "one's moral assumptions, political
ideology, and values about which reason
able people can disagree." The fatal flaw
in the theory of just deserts is that it is an
abstract construction.

The logic of punishment will inevitably
breed injustice in an unjust society and,
for this and several other reasons, pun
ishment is not "right." Some of the pur
poses for which punishment has been
used are important. I do not for a minute
suggest that we should do nothing about
crime. Of course, denunciation, protec
tion and proportionality are important.
What is in question here is the assump
tion that punishment is the only means
of doing these things. It is not the best
means, nor is it necessary. It is not right
because it does so much harm.

If it can be shown that a system of pun
ishment cannot deliver on the promises
that have justified it, and is unable to
conform to the ethical standards agreed
upon as necessary constraints on actions
by the state, then we can reasonably
begin to consider that legal punishment
may not be right.

We must reflect on how the theory
behind punishlnent is based on an out
dated underst,inding of the world; it is
based on re~soning that just does not
make sense: Finally, and this will ring
true to anyone with any experience of the
courts, the kind of adversarial proce
dures it has led us to gives no one a
sense that what is done is either satisfy
ing or right.

ASet of Outdated Assumptions
The reality of justice and our beliefs

about justice are no longer the same in
this society.

An overwhelming body of findings from
the fields of social and modern physical
sciences has shown that the imbalance of
power and wealth in our society has led
to inequities. These inequities have been
rationalized by those who have the power
to produce our ideological theories
theories that define what is "right."

Within existing social contexts, many
people are left at the mercy of the social
ethic of the dominant group-those
with the power to define for everyone
which interests are valuable, whose
interests are valuable, and what rights
are valuable. Degrees of "blameworthi
ness" become very difficult to judge
given the imbalance of power and
wealth. Assigning proportional ratings is
not possible and the end result is the
justification of the oppression of one
group by another.

Those whom punishment might deter
from acts defined as "criminal" do not
share a common context of symbolic
understanding with the dominant group.
In fact, according to reviews of the most
current communications research by
world-class academics like Thomas
Mathiesen, the preventive message of
punishment lands in a context of inter
pretation such that "the signal is not
effective, and the message not under
stood as the sender has meant it.,,2 Those
whom the message is intended to deter
most often are already alienated from the
dominant group. Mathiesen says, "The
signal is not interpreted as a [threat ofa]
deterrent sanction or of an educational
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message. Rather, it is for example inter
preted as more oppression, more moral
izing and more rejection."

On the other hand, those who share a
common context of symbolic understand
ing with the dominant group sending out
the deterrent message are already, for
other reasons, safely placed on the
"right" side of the line. "Put briefly and
in bold relief," says Mathiesen, "general
prevention functions in relation to those
who do not 'need' it. In relation to those
who do 'need' it, it does not function."

The power of the dominant group to
assert that their perception justifies
legal punishment can lead to scapegoat
ing of those with whom there is not the
relationship, bond or shared meaning
that can otherwise be called upon to
absorb conflicts of interest. Conflict with
the order imposed (on the basis of their
definitions) is no longer seen as the nat
ural conflict of desires between equals,
but as the "crime" or "sin" or "flaw" of
the other. "I am afraid of you" becomes
"you are dangerous." "I find it hard that
you are different from me" becomes
"there's something wrong with you; you
must change or leave." "I don't under
stand why you are not trying to be the
way I think you should be" becomes
"you are unremorseful, unrepentant,
uncooperative."

There is no doubt that crime cannot go
ignored. But our criminal justice system
is profoundly beside the point when it
comes to dealing with crime. If our
response is to truly help us build a
stronger community-which is the goal
espoused in "just deserts"-it cannot be
based on a punishment strategy.

Is Punishment Right?
Proportionality

In light of contemporary knowledge,
the very determination of proportionality
is an obsolete Itotion. Tragically, howev
er, within this "decontextualized" model,
the labelling of a behaviour as "criminal
offence" produces a kind of reification of
it and triggers a process that then takes
on a life of its own. Indeed, conduct
labelled as "crime" includes, in von
Hirsch's own estimation, behaviours that
do not constitute violations serious
enough to warrant the intervention of the
State at all. With the label "criminal
offence" applied, individual behaviour is
no longer addressed with its idiosyncrat
ic human features. Abstract categories of
"crime" and "time" are compared with
out regard for context or content, in slav
ish adherence to the demands of propor
tionality. The principle of parsimony is
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never applied. The convention has been: ;"
determined by the dominant group and is
now cast in stone.

Time after time, rationales justify
imposing greater punishment than the
"mitigating individual circumstances"
warrant. This is done to set an example
and "send out a message" to people with
so little status in the dominant group that
they have neither the credibility nor the
resources to challenge it. It also serves to
make an example of the "non-disadvan
taged" person who falls from grace
through some deviant act and must be
sacrificed to show that the principle of
"just deserts" plays no favourites.

Contemporary societies are complex,
impersonal, multicultural and non-com
munal. Legislators and judges administer
justice within this context in a turbulent
atmosphere of court backlogs and poli
tics. They face a situation where, by leg
islative edict, every behaviour that can
potentially be labelled "offence" also
carries the potential for a prison sen
tence. In such a context, what Mathiesen
calls the "action function" of imprison
ment makes it the quickest, most observ
able sign thatsomething is being done
about crime.

The high collateral costs of this out
come, both financial and human, serve
ultimately the interests of no one at all,
save perhaps the industry that has grown
up around it.

The inescapable conclusion: punish
ment cannot be proportional and there
fore cannot be justified.

The Prevention Requirement
The evidence that deterrent effect can

not stand up to scrutiny is overwhelming.
What all the literature boils down to is
this: the premise that punishment has a
preventive or deterrent effect is based on
sheer assumption that fear of unpleasant
consequences is a highly motivating fac
tor in most walks of life. Empirical
knowledge, says von Hirsch, about the
actual deterrent impact of penalties is
not conclusive, and Mathiesen's compre
hensive review of the research corrobo
rates this. Yet this unsubstantiated belief

in punishment's preventive effect still
prevails as its lingering justification. The
burden of proof is placed on those who
would cast doubt on it.

There are solid grounds for the claim
that punishment, if it "works" at all, can
not be justified as either the primary
means of preventing crime, the most
important means, or the most effective
means for doing so.

The Requirements ofLogic
From whence cames, then, this strange

belief in criminahlaw as a kind of penal
magic, as if violence could produce non
violence? Punishment is, by definition,
the deliberate infliction of suffering; it is
justified violence.

The logic of punishment cannot hold.
To aim to punish and re-integrate offend
ers at the same time are contradictory
objectives-as in to walk and stand still,
to speak and remain silent. But this very
logic of "just deserts" now forms the
basis of Canada's most current policy
proposals for the acceptable aim of its
criminal law! Retribution or violence
clings to our criminal law as an
inevitable reply to an earlier violence. At
best, it is prophylaxis. At worst, it is a
crime like the rest.

Mathiesen points out that punishment's
attempt to communicate a preventive
message is rendered ineffectual by sever
al distorting factors. The assumption of a
preventive effect does not take into
account how punishment is experienced
by those on whom it is most likely to be
imposed. Some social pressure or threat
may make people conform but, beyond a
certain point (and this point is well sur
passed by contemporary criminal justice
practice), the punishment is experienced
as an injustice, a rejection, a scapegoat
ing. Ultimately a counter-culture
emerges, as opposed to conformance to
the dominant culture, because it is not
felt by those most often punished that
successfully refraining from certain con
duct is all that is required to successfully
eliminate the risk of alienation from the
dominant group.

Repercussions ofan Adversarial System
The legal system spawned by the logic

of punishment is, of necessity, adversarial
and, as a result, is actually destructive of
some of justice's most cherished objec
tives: the shared sense of what is right
and wrong, the holding to account for
wrongdoing, the affirming of the impor
tance of the rights of the person injured,
the sense of proportionality to the gravity
of the misconduct, and the prevention of
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further harm. Today, the legal industry
turns the search for justice into a game
of technicalities played between lawyers
in court. The central focus is that a law
has been broken. The message overrides
the victim's priorities and considerations,
as well as any other rational concern for
protection, rehabilitation, and ultimate
healing of,the relationship with the victim
or the community. The entire symbolic
message of denunciation and moral con
demnation must be carried by the length
of prison sentence that is broadcast in
headlines to the rest of the community.

Justice as Punishment: The Final
Demise of a Paradigm

The hold that the punishment model
maintains on our collective psyche is
irrational. Fed by abstract stereotypes, it
remains blissfully unchallenged.

There are other ways of looking at the
kinds of problematic situations that get
criminalized, as feminists3 and other
criminologists have begun to point out.
Problematic situations can be handled in
a wide variety of much more civilized
ways than today-as aboriginal legal
critics are rediscovering. 4

Denunciation is, in fact, an important
positive goal, as is the right to protec
tion. But its inevitable association with
punitiveness makes for unresolvable
philosophical contradictions within a
framework where one must mitigate
against the consequences of a system
whose intent is also to remove certain
rights and liberties for the express pur
pose of inflicting pain as punishment.

When a way of thinking, based on
unquestioned "common sense," begins to
limit our ability to interpret and use new
information and insights, it is usually a
sign that a "paradigm" has been domi
nating our thinking and that a change in
paradigm is probably close at hand.
Since our p~radigms can blind us to new
possibilities, the ability to examine and
challenge them to break the old and cre
ate the new becomes important to our
human journey.

The ultimate contribution of Andrew
von Hirsch, then, to the contemporary
philosophic endeavour around justice
theory, is to have finally broken the pun
ishment paradigm of justice, by an analy
sis of its logic that unmasks its utter
unworkability.

Creating a New Paradigm for
Doing Justice

Today we can no longer ignore that the
development of a just, peaceful, and safe
society is a process that is forever ongo-
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ing. Justice cannot be built on exclu
sivism, absolutism, or intolerance.
Neither can it be built on vague liberal
slogans or pious programs, a soft
humanism which does not want to recog
nize evil and face it. We can only remind
ourselves of how we want to be liVing')'
together and, guided by those values,';;
within a framework of good and evil"t'
understand what needs to be done, with,
all the truthtelling needed. We need'a

,,,,,'1.

new "paradigm" for doing justice that
can help us build community, not further
destroy it.

We must end the apparent logic of
returning evil for evil, renounce the idea
of retribution and those forms of conduct
which have always appeared natural and
legitimate. If we are to escape from vio
lence, if we are to live together in peace,
we must overcome the spirit of rancour
and vengeance. To avoid punishment and
blame, however, usually means to share
in the suffering, finding the human
capacity to bear pain and overcome it.
Conflict, crime and evil will never be
eliminated: it is how we deal with them
that must be changed.

New perspectives will take shape if we
have the courage to see that the emperor
has no clothes. Skepticism towards the
system must be honestly voiced as it
emerges, by top level decision-makers,
by personnel engaged in practice at the
grass-roots, by professional associations
and pressure groups outside the system,
and by the community at large.

New measures could be introduced
which can better satisfy aspirations and
needs. "Pre-emptive deterrence" could
be emphasized, rather than intervention
by punishment after the event. Efforts
could focus more closely on the harm
done to people-rather than on the
"law" that has been broken. Care for the
victim could become central to the sys
tem, rather than concentrating services
exclUSively on blaming and fixing individ
ual offenders. The peace-making function
of the law could be developed, with pro
cedures for solVing more conflicts in the
community.

The notion of "punishment" could be
replaced by "liability" of an offender for a
given offence. The least onerous measures

should be chosen in accordance with the
"response-ability" of the offender.

Some separation from society may be
needed, but not for the purpose of pun
ishment. Some non-violent alternative
form of "moral expression" may be
needed-rituals, for example-to
express denunciation and release in
healthy ways the vengeful feelings and
retributive emotion-but without feeding
the cycle of violence. Ultimately, some
strictly coercive measures bordering on
punishment 1lJ.ay have to be invoked
but only as aJast resort.

This by npmeans implies that society
should not"protect itself or censure
wrongdoing. Denunciation and disap
proval are important human responses to
wrongdoing. But it is a fallacy to believe
that the response must be punitive.

The concept of "deserved punishment"
is deeply entrenched, reaching back into
biblical tradition. It was originally
intended as a limiting principle (no
more than an eye for an eye), restricting
what could be done to tangibly acknowl
edge the harm done. What has now
grown up around it is the infliction of
pain and the satisfaction of revenge. In_
light of contemporary knowledge and sci
entific evidence, this cannot be an
acceptable foundation for any govern
ment's criminal justice policy.•

Lorraine Berzins has a Masters of
Social Work from McGill University.
She has worked within the criminal
justice system as a classification offi
cer, program consultant and the first
Coordinator ofthe Female Offender
Program at the Department ofthe
Solicitor General in Canada. Berzins
has recently worked with the Church
Council onJustice and Corrections in
the areas ofjustice reform, family vio
lence and women in the justice system.

1 The writings of law professor Andrew von Hirsch
have been particularly influential in narrowing
down and spelling out this theory as a credible rea
son for allowing punishment by the state, See par
ticularly his article, "Proportionality in Philosophy
of Punishment: From 'Why Punish?' to 'How
Much?'" Criminal Law Forum, and International
Journal, VoU, No,2 (1990),
2 Mathiesen, Prison on Trial: A Critical
Assessment, London, (1990).
3 Ed. note see M. Kay Harris, "Exploring the
Connections Between Feminism and]ustice," NPP
JOURNAL, No.13, Fall 1987.
4 Von Hirsch mentions the analogy of penance ritu
als. Penance rituals could prOVide alternatives for
the "moral discourse" needed, the communication
of judgment and feeling, the need for reflection on
the moral quality of certain behaviour, the recogni
tion of the seriousness of the harm done, and the
valUing of certain rights.
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(con 'to ji'Om page 2)

The authorities had tried to restrict our
prison visits to foreigners only. We insisted
that the Russians be allowed in, too. The
relationship between the ministry officials
and small penal reform groups who are
Russia's only independent watchdogs is
inevitably ambivalent. The activists' work in
publicizing abuses is embarrassing to offi
cials. On the other hand, their knowledge
about penal issues has had a role to play in
framing legislation. At least one advocacy
group, the Prison Centre in Moscow, became
involved last year in peace-making inside the
penal colonies, when a spate of strikes and
riots threatened widespread bloodshed. The
Centre's founder, Valery Fedorovich Abram
kin, a former prisoner and unremitting evan
gelist for reform, is a particularly tenacious
thorn in the side of the authorities. The
Ministry has banned him from making further
visits to the camps, but without total success.

Abramkin and his practical right-hand
man, Petrov (who met us at the airport),
have in recent years travelled outside
Russia, and seen prisons in the West. They
are well aware that prosperous capitalist
states do not necessarily treat their prison-

"Some people h

D
uring the conference,
that visited the remand
are his recollections:

"The facility was built in the
dungeon. Designed for 1,000,
visit. This included men, wo
juveniles, all kept in separate
ently no limit on the time 0

four years pre-trial, that is,
eight months ifyou're just
words, you can be held fo
charges are filed. The dir
place is so crowded that p
people have tQ"sleep while
70 men in a 40-man cell.
(which looked more like a
ers. The bunks are right u
even one inch of space be
sleeping platforms, one ro
bunks on top of them, with
between the bunks and the

"The director gave us the
tioned that it was not followe
With a population of over 5,
workshops that would acco
ation is on the roof in a b
get one hour each day in
was apparent that prisone
takes so long to get there
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ers well. But they are the exception. Most
of the participants at the Moscow confer
ence have not travelled abroad. Without
direct experience of the West, there per
sists a widespread belief that capitalism
can get prisons right. The visiting
Westerners had little success persuading
either the Russians or the many other ex
Soviet nationalities of the fundamental fact
that locking people up is a negative and
damaging act, and that imprisonment in
any country perpetuates crime.

Comparisons with U.S.
In one key respect, the former Soviet

Union compares favorably with the United
States. In the ex-USSR, widespread
amnesties for political and non-violent
prisoners in 1987-88 reduced the prison
population by more than a third. The
result is that the U.S. proportionate rate of
imprisonment, 455 per 100,000, is much
higher than the rate in the former USSR,
350 per 100,000 according to official fig
ures. (Both sets are for 1990-91,)

But the numbers in prison in the former
Soviet Union are rising again. As everywhere,
the penal problem starts and finishes in the
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world outside. Sharply rising crime is lead
ing to public demand for tougher and
tougher penalties. The pattern is all too
familiar. The law-its content and its appli
cation-is what remains fundamentally dif
ferent in the states which for three genera
tions were under Soviet communist rule.

The Russian criminal code, though
.~. amended, has yet to receive the root-and

branch overhaul that would bring it in line
with western norms. Little meaningful dis
tinction is made between minor delin
quency and dangetous crime. The key dif
ference in sentencing is between first
offenders-first. time caught-and all the
rest. Sentences for relatively minor offens
es remain remarkably long. The pretrial
investigation by a public prosecutor fol
lows the inquisitorial system used in
Western Europe, which is unfamiliar to
Anglo-Saxon countries with an adversarial
system. But it is not accompanied by any
effective legal protection for the detainee;
no provision for bail, no limit imposed on
the length of time a prisoner awaits trial.
Juries have yet to be introduced into the
courtroom. And after conviction, legal
redress for inhumane treatment in custody
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does not exist. This is a system inherited
by the now independent republics.

There appears to be no systematic
method of reversing wrongful conviction.
We heard of men and women convicted
for offenses, such as doing private busi
ness, which were crimes against the State
under communism. They are no longer
crimes, but, according to accounts at the
conference, people serving long sentences
for such activities remain in the camps.
With the outbreak of ethnic wars in sever
al republics, the "crime" of being a con
scientious objector has also reappeared,
resulting in imprisonment for those refus
ing to join up.

The law operates against a backdrop of
economic collapse, vertiginous inflation,
and top-level political combat between
reformers and old guard. It operates with
many of the judges from the old days still
in office, trained to protect the state, not
the individual. It operates, above all, in a
moral vacuum. Corruption at every level is
rife. We heard of examples at the confer
ence, and even witnessed one when a
policeman stopped a driver taking us into
Moscow and accused him of a number of
infractions until he handed over 800
rubles. On this occasion, the presence of
foreigners made no difference.

Death Penalty
With the rule of law seen to be absent,

public faith in harsh punishment is well-

(con't. from page 7)
Deprivation of Liberty," 11 Canadian Psychiatric
Associationjournal470-484 (1966); Scott, G., &
Gendreau, P. "Psychiatric Implications of Sensory
Deprivation in a Maximum Security Prison," 12
Canadian Psychiatric Associationjournal 337-341
(1969); Cohen, S., & Taylor, L., Psychological Sur
vival, Harnondsworth: Penguin (1972); Grassian, S.,
"Psychopathological Effects of Solitary Confinement,"
140Americanjournal ofPsychiatry 1450-1454
(1983); Jackson';' M. Prisoners ofIsolation: Solitary
Confinement in Canada, Toronto: University of
Toronto Press (1983); Grassian, S. & Friedman, N.,
"Effects of Sensory Deprivation in Psychiatric Seclusion
and Solitary Confinement," 8 Internationaljournal of
Law andPsychiatry 49-65 (1986); Slater, R. "Psychi
atric Intervention in an Atmosphere ofTerror," 7
Americanjournal ofForensic Psychiatry 6-12
(1986); Brodsky, S. & Scogin, F., "Inmates in Protec
tive Custody: First Data on Emotional Effects," 1
Forensic Reports 267-280 (1988); and Cooke, D.
"Containing Violent Prisoners: An Analysis of the
Barlinnie Special Unit," 29 Britishjournal of
Criminology 129-143 (1989).
6 This description of cell extraction practices is cor
roborated not only by numerous prisoner accounts of
the process but also by explicit Department of Cor
rections procedures. Once a decision has been made
to "extract" a prisoner from his cell, this is how the
five-man cell extraction team proceeds: the first mem-
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nigh unshakable. Apoll quoted at the con
ferenceindicates that 75% of Russians are
in favor of capital punishment, and 30%
want it expanded. One speaker at the con
ference felt that research into the effects of
capital punishment needed to be under- .
taken-to which Alvin J. Bronstein [exee~

utive director] of the NPP replied this ,;;
would be "like researching whether.~'

Buchenwald was a success."
The death penalty is not applied as}e

quently as it was under the old regiII)'~,
but recorded executions in the former
Soviet Union have been about 90 annually
in recent years (compared to 30 annually
in the U.S.). Abizarre debate took place
about the method of execution, and
speakers asked a senior ministry official
why the body could not be returned to the
family. They received the chilling non
answer that the prison custom was crema
tion, "so there might be excesses because
of different cultural ways [among the
population] of disposing of the body."

The debate ended with a suggestion
from Alvin Bronstein, which received sup
port, that there should be a resolution
against the death penalty. The chairman,
an eminent Russian writer, said he
couldn't be sure how to frame such a res
olution. The discussion resumed. By the
end of the day, no one seemed clear
whether such a resolution did or did not
exist. (Throughout the conference, com
mitment was rivalled only by chaos.)

ber of the team is to enter the cell carrying a large
shield, which is used to push the prisoner back into a
corner of the cell; the second member follows closely,
wielding a special cell extraction baton, which is used
to strike the inmate on the upper part of his body so
that he will raise his arms in self-protection; thus
unsteadied, the inmate is pulled off balance by anoth
er member of the team whose job is to place leg irons
around his ankles; once downed, a fourth member of
the team places him in handcuffs; the fifth member
stands ready to fire a taser gun or rifle that shoots
wooden or rubber bullets at the resistant inmate.
7 One of the basic principles of any unit premised on
domination and punitive control-as the Pelican Bay
Security Housing Unit is-is that a worse, more puni
tive and degrading place always must be created in
order to pUnish those prisoners who still commit rule
infractions. At Pelican Bay, that place is termed the
"Violence Control Unit" (which the prisoners refer to
as "Bedrock"). From my observations and interviews,
some of the most psychiatrically disturbed prisoners
are kept in the VCU. Prisoners in this unit are not
permitted televisions or radios, and they are the only
ones chained and escorted to the door of the outside
exercise cage (despite the fact that no prisoner is
more than four cells away from this door). In addi
tion, there are plexiglas coverings on the entire out
side facing of the VCU cells, which results in a signifi
cant distortion of vision into and out of the cell itself.
Indeed, because of the bright light reflected off this

The Future of Reform
Given the nightmarish problems faced

by the ex-USSR, is there anything that can
be done by outsiders to further the
unpopular cause of penal reform? In
relation to the scale of the task, not
much. It was clear at the conference that
Russia and her neighbors are not going
to leap-frog the mistakes we in the West
have made over the past century. The
problem is not primarily one of money;
it is a question of mentality. What
Westerners can offer-and what the
reformers in:.j.ussia want-is know-how:
organizatiQJi,~l, technical, and, if precise
ly targeted, material.

But most of all, vigilance. The Russian
authorities pay far more heed to foreign
opinion than they do to their own citizens.
Former political prisoners have taken up
the cause of everyday prisoners, and of
everyday people, in their fight to make the
system more humane. There may no
longer be political prisoners in Russia
(though no one could swear to that), but
the need for constant reminders to those
in power that people in the West are
watching has not diminished. As Valery
Abramkin told us: "We need your support
just as much now as when we ourselves
were in prison." •

Jennifer Monahan is a British.freelance
journalist and member ofPenalReform
International.

Plexiglas covering, I found it difficult to see clearly
into any of the upper-level VCU cells I observed, or
even to look clearly into the faces of prisoners who
were standing right in front of me on the other side of
this plexiglas shield. Inside, the perception of con
finement is intensified because of this added barrier
placed on the front of each cell.
S In the first several years of its operation, Pelican
Bay State Prison had one fulltime mental health staff
member, and not a single Ph.D. psychologist or psy
chiatrist, to administer to the needs of the entire
prison population, which included over 1,000 SHU
prisoners, as well as over 2,000 prisoners in the
general population of the prison. Although the size of
the mental health staff has been increased somewhat
in recent years, it is still the case that no advance
screening is done by mental health staff on prisoners
admitted to the SHUs to determine pre-existing psy
chiatric disorders or suicide risk, and no regular
monitoring is performed by mental health staff to
assess the negative psychological consequences of
exposure to this toxic environment.
9 Cf. Toch, H., "The Disturbed Disruptive Inmate:
Where Does the Bus Stop?" 10journalofPsychiatry
and Law 327-350, (1982).
10 Dickens, C., American Notes for General
Circulation. London: Chapman and Hall (1842);
Beaumont, G., & de Tocqueville, A., On the Peniten
tiary System in the United States and Its Applica
tion in France, Montclair, N.j., (1833; 1976).
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IDS Updat_e _

Mike Flashner, a peer educator at the Pondville (MAl Correctional Center, would
like to see a national peer education organization.

"Teaching other inmates
about HIV/AIDS is not
an easy task."

-Dee Farmer, FCI, Springfield

P
eer educators have often been the only
source of education and advocacy in
prison around HIV/AIDS issues. Three

peer educators tell, in their own words,
about their struggles and accomplishments:

Dee Farmer-FCI Springfield, Missouri
There is little literature evaluating the

effectiveness of HIV/AIDS peer educators.
But many believe inmates are best quali
fied to educate other inmates about
HIV/AIDS. Most prison officials are per
ceived as judgmental in their AIDS educa
tion programs. Instead many inmates, like
myself, have filled in and sometimes taken
over the prison AIDS education program.

Teaching other inmates about HIV/AIDS
is not an easy task. In educating fellow
inmates we are asking them to change the
way they engage in sexual activity and drug
use; or with the absence of condoms and
clean needles, to abandon these activities
completely. It is not easy to ask inmates to
do this, because sexual activity and drug
use can be a comfort in the lonely and iso
lated prison environment.

Our message has to be that though giving
up these activities may be emotionally diffi
cult now, not to do so can be a lot worse in
the long run. Beyond AIDS education we
must begin to network. I do my part by
mailing AIDS literature to inmates through
out the country and writing articles for
AIDS magazines and prison publications.

Here, at the Federal Prison Medical
Center my mission is to show inmates how
to live positively with AIDS. When
HIV/AIDS inmates arrive here they are
lonely and scared. On the terminally ill
ward I witness AIDS patients being fed
intravenously, unable to walk, barely
breathing, and just hanging on to a thread
of life. No matter how often I visit the ward
I am always overwhelmed with a deep
sense of sadness. I feel compelled to tell
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everyone that AIDS can be a killer. Protect
and take care of yourself, because a prison
hospital is one of the worst places to be.

Cruz Salgado-Wallkill Correctional
Facility, New York

It hasn't been easy, trudging through this
struggle, but after the death of a good friend
five years ago, I decided to pick up the ban
ner of peer support. You see, my friend
died of pneumocystis carinii pneumonia
(PCP). Since then, I've coordinated support
groups, taught AIDS prevention education,
conducted seminars, chaired the Prisoners
for AIDS Counseling & Education group,
and I am now a certified peer (AIDS) coun
selor. In the process, I've also seen how the
AIDS crisis in prison has affected fellow
prisoners. Although there has been some
improvement, the overall quality of treat
ment for prisoners with HIV/AIDS continues
to crawl at a snail's pace.

Hopes that things will improve in '93
seem bleak. Out of the quagmire three
issues emerge that need action: 1) the
slow process for release under the Medical
Parole Law; 2) the need for discharge
planning to include housing and support
services for parolees; and 3) developing
conduits for providing food and clothing to
prisoners with HIV/AIDS. Anyone with
insights is urged to contact the AIDS in
Prison Project at (212) 254-5700.

In the meantime, I invite all prisoners to
unite against AIDS and help calm the echo
ing scream of frustration, despair and fear
of our fellow prisoners with AIDS.

Mike Flashner-Pondville Correctional
Center, Massachusetts

The AIDS Education Awareness Program
at NCCI Gardner wants to start a nation
wide Peer AIDS Education Organization
and encourages all peer AIDS educators to
participate in forming a network for better
medical care for HIV/AIDS and terminally
ill prisoners.

The time is long overdue for peer educa
tors to be heard nationwide. This organiza
tion would give every peer run education
program a voice in Congress and the White
House. The United States Supreme Court
has ruled that prisoners have the right to
adequate health care in prison. As peer
educators, we know government action
must be taken to meet these standards.

We all must take exception to statements
from prison officials who say "they're going .
to pass away in prison anyway." We say 95%
of HIV/AIDS-infected prisoners did not get
sentenced to death and we must look at
alternatives to see this doesn't become a
common practice in our nation's prisons. II

Jackie Walker is the Project's AIDS infor
mation coordinator.
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ublications

QTY. COST

QTY. COST

1990 AIDS in Prison
_---1-_ Bibliography lists resources

on AIDS in prison that are
available from the National Prison
Pr(i,ject and other sources,
in(}iuding corrections policies on
MDS, educational materials,
medical and legal articles, and
recent AIDS studies. $5 prepaid
from NPP.

ACLU Handbook, The
Rights of Prisoners. Guide to
the legal rights of prisoners,
parolees, pre-trial detainees, etc.,
in question-and-answer form.
Contains citations. $7.95; $5 for
prisoners. ACLU Dept. L, P.O. Box
794, Medford, NY 11763.

(order
from
ACLU)

AIDS in Prisons: The Facts
_----"--_ for Inmates and Officers is

a simply written educational tool
for prisoners, corrections staff,
and AIDS service providers. The
booklet answers in an easy-to
read format commonly asked
questions concerning the
meaning of AIDS, the medical
treatment available, legal rights.
and responsibilities. Also
available in Spanish. Sample
copies free. Bulk orders: 100
copies/$25. 500 copies/$100.
1,000 copies/$150 prepaid.

QTY. COST

1B: The Facts for Inmates
_-----'-__ and Officers answers

commonly-asked questions about
tuberculosis (TB) in a simple
question-and-answer format.
Discusses what tuberculosis is,
how it is contracted, its symp
toms, treatment and how HIV
infection affects TB. Single copies
free. Bulk orders: 100 copies/
$25.500 copies/$100.
1,000 copies/$150 prepaid.

Bibliography of Material 011
_----L__ Women in Prison

lists information on this subi~ct

available from the National Eiison
Project and other sources
concerning health care, drug
treatment, incarcerated mothers,
juveniles, legislation, parole, the
death penalty, sex discrimination,
race and more. 35 pages. $5
prepaid from NPP.

_---'----_ APrimer for Jail Litigators
is a detailed manual with practical
suggestions for jail litigation. It
includes chapters on legal analy
sis, the use of expert witnesses,
class actions, attorneys' fees,
enforcement, discovery, defenses'
proof, remedies, and many practi
cal suggestions. Relevant case
citations and correctional stan
dards. 1st Edition, February 1984.
180 pages, paperback. (Note: This
is not a "jailhouse lawyers" manu
al.) $20 prepaid from NPP.

The National Prison Project
----'----- Status Report lists by state

those presently under court order,
or those which have pending
litigation either involving the
entire state prison system or
m"ajor institutions within the state.
Lists cases which deal with
overcrowding and/or the total
conditions of confinement. (No
jails except District of Columbia.)
Updated January 1993. $5 prepaid
from NPP.

The National Prison
Project JOURNAL, $30/yr.
$21yr. to prisoners.

The Prisoners' Assistance
_---L__ Directory, the result of a

national survey, identifies and
describes various organizations and
agencies that provide assistance
to prisoners. Lists national, state,
and local organizations and
sources of assistance including
legal, AIDS, family support, and
ex-offender aid. 10th Edition, pub
lishedJanuary 1993. Paperback,
$30 prepaid from NPP.

Fill out and send with check payable to: Name _

The National Prison Project
1875 Connecticut Ave., NW #410
Washington, D.C. 20009

Address _

City, State, ZIP _
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Roe v. Meachum-This case was filed
on February 24, 1993 by the National
Prison Project and the Connecticut Civil
Liberties Union on behalf of all prisoners
housed in the Bridgeport (CT) Community
Correctional Center. Plaintiffs claim that
deficiencies in the mental health care sys
tem amount to a violation of prisoners'
constitutional and statutory rights.

u.s. v. MichiganIKnop v. Johnson
This is a state-wide Michigan prison con
ditions case. In Knop, the Supreme Court
denied plaintiffs' petition for certiorari on
a racial slurs issue on March 8. On March
4, the trial court ordered the defendants to
submit a compliance plan for legal access
by June, 1993.

On January 29, the district court released ,,' Island prisons. In February, the Governor's
from federal court supervision three state. . new Commission to Avoid Future Prison
prisons that had achieved compliance with.; Overcrowding proposed legislation to hold
court-ordered reforms. However, serious;.~(. the prisoner population at certain agreed-
problems remain at the state penitentiary, to limits. The packY.ge calls for use of

alternatives such ~ intensive supervision,
halfway houses MU drug treatment pro
grams, night and weekend court to expe
dite arraignments, and the creation of a
committee to supervise population levels.

Hamilton v. Morial challenges over
crowding and conditions at the Orleans
Parish Prison; the municipal jail for the
City of New Orleans. The judge recently
ordered defendants to discontinue their
policy of charging prisoners for over-the
counter medications. In addition, plain
tiffs' attorneys convinced defendants to
drop their policy of charging prisoners a
copayment for sick call.

Palmigiano v. Sundlun challenges
overcrowding and conditions in the Rhode

Hadix v. Johnson-The National
Prison Project appears in the medical and
mental health care portion of this case
which concerns conditions of confinement
at the State Prison of Southern Michigan in
Jackson. Following evidentiary hearings in
March, the court ordered relief in several
areas, including staffing and tuberculosis
control.

Casey v. Lewis, filed on behalf of
Arizona state prisoners, challenges legal
access, health care and practices sur
rounding assignments to segregation. On
March 19, the district court declared the
mental health care system unconstitution
al, rejecting the state's claim that budget
constraints made deficiencies unavoid
able. The court found that medical and
dental care had been unconstitutional at
the time of filing. Due to improvements
made since the filing of the case, the court
found that medical and dental care were
currently constitutional, but ordered the
state to submit periodic status reports on
these areas. On April 6, the court ruled
that the state's failure to make facilities
accessible to mobility impaired prisoners
violated the Constitution.

Duran v. King challenges crowding
and conditions in New Mexico's prisons.

T
he following are major develop
ments in the Prison Project's litiga
tion program since January 15,

1993. Further details of any of the listed
cases may be obtained by writing the
Project.

National Prison Project
American Civil Liberties Union Foundation
1875 Connecticut Ave., NW, #410
Washington, D.C. 20009
(202) 234-4830
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