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PAROLES TO INCREASE UNDER RECENT LEGISLATION

Under legislation passed by the
General Assembly last summer, the
Post-Release Supervision and
Parole Commission (Parole Com-
mission) is required to
determine the identity

and number of inmates
sentenced under the Fair
Sentencing Act (FSA)

who have served longer
terms of imprisonment
than would have been
required if they had been
sentenced to maximum
terms under the Struc-
tured Sentencing Act
(SSA). Senate Bill 622,
Session Law 2005-0276,
§17.28(a) at p. 250. The
Parole Commission is
further required to consider
those prisoners for parole. Id. at
§17.28(c), p. 251. In addition, the
Parole Commission ‘““shall make a
good faith effort to enroll at least
twenty percent (20%) of all pro-
gram-eligible, pre-Structured
Sentencing felons in the Mutual
Agreement Parole Program
(MAPP) by May 1, 2006.” Id.,
§17.27 at p. 250.

According to Melita Groomes,
Executive Director of the Parole
Commission, early release was
granted to about 708 pre-SSA
prisoners last year. (An additional
989 prisoners convicted of DWI
offenses were released to treat-
ment facilities.) A total of about

3,700 prisoners were released from
prison in 2004-2005 (including
SSA prisoners who left prison on
post-release supervision). Those

agree to approve the offender’s
release.

SSA Sentenced Offenders: The
Structured Sentencing
Act, which became law
October 1, 1994, elimi-
nated the possibility of
parole, opting instead
for “post-release super-
vision.” Post-release
supervision begins on
the “date equivalent to
[the offender’s] maxi-
mum imposed prison
term less nine months,
less any earned time
awarded . . .” by DOC,
and further reduced by
jail credit. NC Gen. Stat.

releases represented about 10% of
the prison population, which today
stands at more than 37,000 people.
The new legislation is expected to
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NCPLS CoNTRACTS
wiTH IDS

As readers of Acckess will recall,
legislation passed by the General
Assembly last summer transferred
the authority to contract for
prisoner legal services from the
Department of Correction to the
Office of Indigent Defense Services
(IDS). Senate Bill 622, Session
Law 2005-0276, §14.9. IDS rep-
resentatives stated an intention to
administer the contract in a manner
that ensured the delivery of legal
services of at least the same qual-
ity, and at least to the same extent
as those services were then being
provided.

Negotiations between NCPLS and
IDS were concluded on September
29, 2005, when the parties executed
a new contract. The contract pro-
vides a term of five months. The
financial terms of the new contract
are based upon the legislative
appropriation, derived from rates
agreed in 2002. But since 2002,
the prison population has increased
almost 12% (from 33,104 prison-
ers in 2002, to more than 37,000
today). A further 2.8% increase
(more than 1,000 additional prison-
ers) 1s projected this year. With the
increasing prison population, there
is a corresponding increase in the
demand for legal services. And the
cost of providing those services has

also increased by 4.7% per year
since October 2002, according to
the Consumer Price Index. IDS
expressed regret that no additional
funding had been appropriated.

As a consequence of inadequate
funding, it appears that NCPLS
will be forced to adopt measures
consistent with the financial con-
straints of our new contract. Bal-
ancing the value to our clients of
the services we presently provide
against the available funding, we
will have to identify the kinds of
services that can be eliminated.
These difficult decisions will be the
subject of deliberations at the next
meeting of the NCPLS Board of
Directors this month. In the mean-
time, we have submitted a request
to the Department of Correction
for supplemental funding which is
presently under consideration.

During the coming months, we will
be working with IDS to develop
information and materials that

will help the General Assembly to
understand the services NCPLS
provides, as well as the value of
those services to our clients and
the citizens of North Carolina. We
hope to report further develop-
ments in future editions of ACCEss.
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[Editor’s note: For the past decade,
NCPLS has provided limited assis-
tance to inmates in connection with
immigration matters. For instance,
we have successfully represented
prisoners who were United States
citizens, but who were erroneously
being considered for deportation,
non-English speaking prisoners
who were convicted without the
benefit of an interpreter, and non-
citizens who were not advised of
the immigration consequences of
entering a guilty plea. As in this
case, NCPLS has also successfully
represented non-citizen prisoners
who faced persecution, torture, or
murder upon removal. ]

NCPLS Staff Attorneys Lisa Chun
and Hoang Lam successfully
defended a client in immigration
court on removal proceedings in
which the Bureau of Immigration
and Customs Enforcement (BICE)
(formerly known as the Department
of Immigration and Naturalization
(INS)) attempted to deport our
client to his native country, Soma-
lia. In re: Hassan, File No. A

76 413 781 (U.S. Department of
Homeland Security, Bureau of
Immigration and Customs Enforce-
ment) (October 25, 2005).

Having been granted political
asylum, our client was legally
residing in the United States.
However, he was subsequently
convicted of embezzlement and
sentenced to 8 to 10 months to
be served in the North Carolina
Department of Correction.

While our client was incarcerated,
BICE filed an immigration detainer
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Staff Attorneys Lisa Chun and Hoang Lam

against him alleging that he was
deportable due to his conviction of
an aggravated felony. In response,
NCPLS filed a claim in immigra-
tion court asserting that there was
a clear probability that our client
would face persecution and torture
if he were forced to return to
Somalia. Therefore, despite his
conviction of an aggravated felony,
NCPLS argued that our client was
entitled to remain in the United
States under a procedure known as
Withholding of Removal.

In the early 1990’s, Somalia was
gripped by a civil war in which the
government was overthrown by
clan warlords. Our client’s family
had held prominent positions in the
former government and were mem-
bers of a minority clan traditionally
discriminated against by the clan
headed by the warlords who had
overthrown the government.
Because of his family’s involve-
ment in the former government and
his membership in a minority clan,
our client suffered severe persecu-

tion and torture in the aftermath of
the civil war, until he was able to
escape to the United States where
he was granted political asylum.

Conditions in Somalia have not
improved for the minority clan
since the civil war — the country
continues to be plagued by clan
warfare and rampant human rights
abuses. With no central govern-
ment to protect those who are
vulnerable in these circumstances,
our client faced grave and perhaps
mortal danger if he were forced

to return to Somalia. This critical
point was established with expert
testimony and was argued on our
client’s behalf. The immigration
judge found the argument persua-
sive and ruled in our client’s favor.
As a result, our client is permitted
to remain and work in the United
States. Upon his release, our client
has reunited with his family (who
also escaped from Somalia). They
have made the United States of
America their new home.
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FootHILLS OPENS SECURITY THREAT GrRoOUP UNIT

A “Security Threat Group” unit
(designated the STGU) opened this
summer at Foothills Correctional
Institution that houses inmates who
have been identified as prison gang
members.

Not every inmate validated as a
gang member is eligible for place-
ment at the STGU, but must meet
additional criteria. A prisoner is
initially “validated” as a gang
member by the Facility Intelligence
Officer, based upon a determina-
tion that the prisoner meets one

of twelve criteria that are used to
establish membership in a Security
Threat Group. To be eligible for
placement at the STGU, an inmate
must meet two of those criteria.
(Most states operating similar
programs only require that one of
the criteria be met.) A validated
inmate’s status is reviewed at a
hearing every six months.

NCPLS met with DOC officials to
gain information about this pro-
gram, conducted research into

the law governing such designa-
tions and the operation of similar
programs, and a team of NCPLS
advocates has visited the STGU.

The STGU is a 192-bed unit made
possible by a $770,000 federal
grant to the North Carolina Depart-
ment of Correction. The DOC’s
stated purpose for the STGU unit
is not to subject gang members to
more onerous restrictions, but to
educate gang members through
cognitive behavior therapy. The
goal of cognitive behavior therapy
is to help achieve a change in the
way people think, feel, and behave.

Several states have implemented
similar programs and report posi-
tive results. Not only has gang-
related violence decreased, but
prison violence within their entire
systems declined in those states
that implemented an STGU. North
Carolina’s program is modeled on

a similar program in Connecticut,
one that has had excellent results.

Validation and
Legal Standards

Many state prisons, including those
in North Carolina, “validate,” or
identify, gang members. If identi-
fied as a gang member, the inmate
faces more restrictions than mem-
bers of the general population of
prisoners. The practice of placing
additional restrictions on those val-
idated as gang members was chal-
lenged in federal court by inmates
in South Carolina. The South
Carolina Department of Correction
developed a policy that provided
for the identification of members
of a “Security Threat Group,” and
required housing assignments in a
segregation unit with limitations on
their privileges.

In the case, In re Long Term Admin.
Segregation of Inmates Desig-
nated as Five Percenters, 174 F.3d
464, 471 (4th Cir.), cert. denied,
Mickle v. Moore, 528 U.S. 874,
145 L.Ed.2d 151, 120 S. Ct. 179
(1999), the U.S. Court of Appeals
for the Fourth Circuit upheld the
policy and practice. According

to the court, the transfer of an
inmate to less amenable and more
restrictive quarters for non-puni-
tive reasons is “well within the

terms of confinement ordinarily
contemplated by a prison sentence.
Hewitt v. Helms, 459 U.S. 460, 468
(1983).”

Thus, there appears to be no legal
basis to oppose a policy or practice
involving the identification and
segregation of prisoners designated
as members of a security threat
group. That conclusion is consis-
tent with previous decisions of the
courts. For example, there is no
constitutional right to be housed

in a particular prison. Meachum v.
Fano, 427 U.S. 215 (1976). The
courts allow correctional officials
wide discretion in determining how
to classify and house inmates.

Background and Mission

By comparison with other states,
North Carolina has relatively few
gang members. The DOC has
identified only about 470 prisoners
as gang members, out of a popu-
lation of 37,000 inmates. North
Carolina prison officials said they
confirmed that eleven assaults were
gang-related last year. During

the same period, there were 552
assaults on officers and 165 inmate-
on-inmate assaults.

The idea behind the STGU in
North Carolina, as expressed by
DOC officials, is to prevent growth
in gang-related violence. Some
states, like New Jersey, experienced
a rapid increase in gang members,
and prison violence, over a rela-
tively short period of time. Those
states had to create solutions in the

(Continued on Page 5)
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(Continued from Page 4)

midst of crisis, something North
Carolina seems to have avoided
with this pro-active approach.

Assignments to the
STGU are Limited

To be assigned to the STGU, an
inmates who has been validated
previously as a member of a gang
must be referred
for placement
by their Facil-
ity Intelligence
Officer. There
are four crite-
ria (which the
DOC has not
disclosed) which
the inmate must
meet in order

to be referred
for placement.
Additionally, the
placement must
be approved by
the Superinten-
dent of the refer-
ring prison.

The reasons for the referral must
be fully documented for the review
of the Regional Director. If the
Regional Director approves the
recommendation, he forwards it to
the Chief of Security, who provides
a fourth level of review before the
inmate is finally selected for the
STGU. The inmate is then notified
of the decision. If the prisoner
objects to the decision (either
because he will be transferred or
the referral was disapproved), he
can request a hearing on the issue

(CONTINUED)

before the Classification Commit-
tee at the unit. If the inmate is not
satisfied with the outcome of that
proceeding, he can appeal.

The Program

Once admitted to the program, the
prisoner will be required to com-
plete three phases. Each phase

is designed to take three months,
and completion of the entire pro-
gram can be accomplished in nine
months. A Classification Com-
mittee meets and decides when an
inmate is eligible for “promotion”
to the next phase. Incentives,

in terms of increased privileges
(contact visits, increased out-of-cell
time, phone use), are provided as
the inmate progresses through each
phase.

If the inmate completes the pro-
gram successfully, he is returned

to regular population and loses his
“gang member” validation status.
However, an inmate who fails to
progress through all three stages
can remain at the unit indefinitely.
An inmate can be “demoted” from
one phase to a lower one for mis-
conduct, and could presumably be
kicked out of the program alto-
gether (with a consequent negative
impact on clas-
sification and
housing).

j In the first phase,
| conditions are
restrictive and
controlled.
Members of rival
, gangs are not
permitted to be
housed together.
| The inmates
af receive orienta-
M tion about the
program and also
receive an anger
management and
a stress manage-
ment program.
The inmate has some privileges,
but a “no-contact” visitation policy
is in effect.

In the second phase, inmates from
rival gangs are permitted to inter-
mingle. They form “teams” in
which they participate in nearly
every activity. The team members
exercise together and participate
together in other classroom activi-
ties (including cognitive behavior

(Continued on Page 6)
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(Continued from Page 5)

classes). The inmates are also
required to keep journals during
this phase.

In the third phase, the inmate

is prepared for his return to the
general prison population. In this
phase, prisoners receive most of the
privileges enjoyed by general pop-
ulation inmates, including contact
visits. Relapse prevention instruc-
tion is also provided in this phase.

Staffing

The STGU employs a full-time
psychologist who can conduct
tests, track results, and monitor the
program. There are a number of
program counselors, and in addi-
tion, there are two “Behavioral
Specialists” employed at the unit.
These are cognitive behavior thera-
pists whose goal is to help those
assigned to the unit to change their
thinking and behavior related to
gang membership.

Every correctional officer at the
unit has to undergo cultural diver-
sity training and other specialized
training. The idea is for program
and security personnel to work
closely together so that the correc-
tional officers understand the goals
of the program and do not send
mixed signals to the inmates.

(CONTINUED)

The Facility

The STGU comprises one unit of
Foothills Correctional Institution,
a close custody prison located in
Morganton. The unit, divided into
different cell blocks, will hold 192
inmates at peak capacity.

NCPLS staff visited the STGU
shortly before it became opera-
tional. The cell blocks have been
re-fitted to contain additional bars
on the upper and lower levels of
the two-tier cell blocks. There is a

small classroom on the top tier of
each cell block.

Outside the STGU cellblocks, but
within the facility, is an area for
counseling services specifically for
the inmates assigned to the STGU.
This is where the “teams” (in
Phase Two) will meet and receive
training, classroom instruction,
and behavior modification classes.
STGU inmates will take their
meals in the regular dining area at
Foothills, but will have little or no
contact with the other inmates at
the Institution.

Conclusion

NCPLS appreciates the opportunity
extended by DOC officials to tour
the STGU and to offer sugges-
tions for safeguarding the rights

of prisoners who will be confined
there. During the tour, and in con-
versations before and afterward, it
seemed clear that these correctional
professionals were sincerely com-
mitted to the humane treatment of
people who have been validated

as gang members, as well as to
measures that have been imple-
mented to ensure the protection of
their legal rights. We were also
impressed by the careful planning
that went into the development of
the program.

The program has a worthy goal

— promoting the safety of both
inmates and DOC personnel, and
offering prisoners an opportunity
to prepare for success upon release.
This goal is to be achieved through
a forward-thinking program of
education, treatment, and therapy.
However, organizations can some-
times lose sight of their missions,
and people with responsibility can
sometimes abuse their authority.
NCPLS will monitor the STGU to
be sure that any questionable poli-
cies or practices receive appropri-
ate attention.
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41H CirculiT COURT OF APPEALS
In Re: Cabey, No. 04-277
(4tH CIr., NOVEMBER 15, 2005)

Last month, the U.S. Court of
Appeals for the Fourth Circuit
ruled that a North Carolina inmate
has the right to prosecute his peti-
tion for habeas corpus. NCPLS
Senior Attorney J. Phillip Griffin
was appointed by the court to rep-
resent the inmate.

In 1982, our client was convicted
of five counts of armed robbery.
He was sentenced to four concur-
rent sentences of 20-25 years, and
one consecutive sentence for life.
He filed two habeas petitions, one
in 1987 challenging his conviction,
and another in 1996, challenging
the computation of his good time
credits. Both petitions were denied
by the federal courts.

In 1992, the Parole Commission
granted our client a “paper parole”
from the life sentence and he began
serving the 20-25 year concurrent
sentences. (“Paper parole” was a
practice of the Department of Cor-
rection (DOC) by which an inmate
was considered to have completed
the term of one sentence, while
being retained in custody to serve
additional consecutive sentences).
Our client’s parole from the life
sentence expired in 1997, and the
Parole Commission issued to our
client an unconditional discharge
from the terminated sentence.

However, also in 1997, the N.C.
Court of Appeals ruled that there
was no statutory authorization for
paper paroles. Robbins v. Free-

man, 127 N.C. App. 162, aff’d

per curiam 347 N.C. 664 (1998).
Rather, the court held that the DOC
should aggregate consecutive sen-
tences and determine parole eligi-
bility based upon the sum of the
sentences. On the basis of the Rob-
bins decision, our client’s discharge
and parole were rescinded, and his
life sentence was reinstated.

In 2000, our client filed a motion
for appropriate relief in state court,
arguing that the reinstatement of a
discharged sentence was illegal and
that he had completed the 20-25-
year sentences and was entitled to
immediate release. When the N.C.
courts denied his motion, he filed

a third petition for a writ of habeas
corpus in federal district court.

Under federal law, a “second or
successive habeas corpus applica-
tion” raising issues which were not
raised in the earlier petition must
be dismissed unless the court of
appeals determines that it is either
based upon a new rule of law made
retroactive by the Supreme Court,
or upon facts which would be suf-
ficient to establish actual innocence
of the offense. The district court
dismissed our client’s petition
without prejudice to allow him to
seek authorization from the Fourth
Circuit Court of Appeals to file a
second or successive petition. Our
client appealed the dismissal. The
Fourth Circuit initially treated the
appeal as an application for autho-
rization to file a second or succes-
sive petition and appointed NCPLS
to represent the client.

Under cases from the Supreme
Court and other circuit courts of
appeal, “second or successive
habeas corpus application[s]”
refers to petitions that raise issues
which had either been raised
unsuccessfully in earlier petitions,
or which could have been raised
but were not. Therefore, we argued
that since our client’s petition
concerned the legality of a change
in his sentences which took place
after he had filed the earlier peti-
tions, the new petition did not raise
issues that could have been raised
in an earlier filing. We argued that
authorization was not necessary
under the circumstances and that
the court should remand the peti-
tion to the district court and treat it
as an initial application.

The State contended that the plain
meaning of the statutory phrase
“second or successive,” encom-
passed the circumstances of this
case. Even though the facts that
our client challenged did not exist
and could not have been raised in
an earlier petition, the State argued
that it was the intention of Con-
gress generally to preclude judicial
review of claims brought by a
prisoner in second or successive
petitions.

By a vote of two-to-one, the Fourth
Circuit Panel which heard the case
agreed with our client’s position.
Because our client raised for the
first time facts that did not exist

(Continued on Page §8)
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when earlier petitions had been
filed, the matter should be treated
as an initial application for habeas
review.

The dissenting judge argued that
the terms, “second or succes-
sive,” were to be taken literally;
that our client’s petition should
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In Re: Cabey
(Continued)

be dismissed since he had filed
earlier habeas petitions. The
dissenting judge suggested that
the court should hear the case en
banc, a procedure by which all

the judges on the court decide

the appeal anew. (A rehearing en
banc may be requested by either
party, or by “an active judge of the
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court.” The day after the opin-
1on issued, the State submitted a
motion for rehearing. The matter
will be decided by the vote of a
majority of active circuit judges.
F.R.App.P. 35, Local Rule 35(b).
We will report in future issues of
Access whether the panel decision
becomes final or is heard en banc.

T H olidays

NEW STUDY ON IMPRISONMENT
URGES RECONSIDERATION

The spiraling trend toward ever-
increasing numbers of prisoners
over the past 30 years continues
with no end in sight. In 1972,
the total prison population in the
United States numbered about
330,000 people. Today, there are
more than 2,250,000 people in
prison.

That enormous growth has been
spawned by the notion that a “get
tough” approach to crime will
better protect society and reduce
lawlessness. But a new study by
the Sentencing Project, a Wash-
ington, D.C. based policy advisory
group, concludes that there appears
to be little correlation between
crime rates and the harsh penalties
that have fueled unprecedented
growth and unparalleled rates of
incarceration in the United States.

“Incarceration and Crime: A
Complex Relationship,” analyzes
research conducted on the rela-
tionship between incarceration
and crime. The popularly held
belief that incarceration reduces
the crime-rate appears to be a
gross over-simplification. While
crime rates have dropped sig-
nificantly in the past decade, only
about 25% of the reduction can be
attributed to incarceration. Three-
quarters of the decline is attribut-
able to other factors, including

a growing economy, changes in
the market for illegal drugs, law
enforcement strategies such as
community policing, and commu-
nity responses to crime. Accord-
ing to the report, there are more
effective ways to fight crime than
incarceration. For example, drug

treatment, interventions with at-
risk families, and school comple-
tion programs all have a greater
impact on crime-prevention and
are much more cost-efficient.

As our society bears the exorbi-
tant and escalating costs of incar-
ceration, as communities struggle
with the decimation of misguided
criminal justice policy, and as
families are ripped apart by pun-
ishments that are unduly harsh and
counter-productive, there is “an
urgent need for the reconsidera-
tion of the punitive sentencing

and parole policies that currently
dominate the criminal justice
landscape.” This report provides a
well considered starting point for
that reconsideration.
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CoMMISSION EXAMINES SAFETY & ABUSE

Each year America spends over $60
billion on corrections. In 2005,
more than 13.5 million people will
have spent time in prison or jail,
and on any given day, the incarcer-
ated population will total more than
2,225,000 people. Over 750,000
people are employed by correc-
tional agencies across the country.
Yet, there is little understanding
among the general public about
what goes on inside correctional
facilities, or the problems and dan-
gers faced by those who live and
work in a correctional setting.

In an effort to promote better
understanding of the correctional
system, the Vera Institute of Jus-
tice, a nonprofit organization that
has worked for more than 40 years
to improve the administration of
justice, provided funding to create
the National Commission on Safety
& Abuse in America’s Prisons.

The Commission is co-chaired

by former United States Attorney
General Nicholas de B. Katzen-
bach, and the Honorable John J.
Gibbons, former Chief Judge of
the Third Circuit Court of Appeals.
The 21-member, nonpartisan Com-
mission includes other respected
civic leaders, seasoned corrections
professionals, advocates for the
rights of prisoners, former prison-
ers, and members of the religious
community. Over the course of a

IN AMERICA’S PRISONS

year in four public hearings, the
Commission will explore violence,
sexual abuse, degradation, severe
overcrowding, inhumane treatment
for the mentally-ill, and insufficient
support for the men and women
who staff facilities. The Commis-
sion will produce a report includ-
ing practical recommendations
that local, state, and federal policy
makers can act on.

At the Commission’s hearing in

St. Louis on November 1, Theo-
dis Beck, Secretary of the North
Carolina Department of Correction,
described how the job of a correc-
tions officer has become increas-
ingly complex and challenging

as the prison and jail population
has expanded and grown more
diverse and troubled. “Today’s
correctional officer must be able to
look at situations from an inmate’s
perspective,” said Beck. “He must
be in tune to the changing situa-
tion of aging inmates, know how
to deal with offenders who may be
suicidal, be able to recognize gang
signs and colors, speak foreign lan-
guages, and be sensitive to issues
involving supervision of offenders
of the opposite sex.” Secretary
Beck advocated greater support for
correctional professionals and the
commitment of public resources
necessary to accomplish the correc-
tional mission.

On day-two of the St. Louis hear-
ing, Michael S. Hamden, execu-
tive director of NCPLS, addressed
the need for the need for sound
operational standards and oversight
in the correctional setting. There
are no mandatory national stan-
dards for prisons and jails, but the
American Correctional Associa-
tion — a professional association
largely composed of correctional
professionals — develops stan-
dards and accredits facilities that
meet their standards. Hamden has
served since 1998 as a member of
ACA’s Standards Committee and
as a member of the Commission
on Accreditation for Corrections.
Initially a skeptic of accredita-
tion, Hamden is now a believer in
the accreditation process, but he
described the limits of the process
and distinguished between pro-
fessional accreditation and other
necessary forms of oversight.

The Commission is seeking infor-
mation and accounts from people
who are or have been incarcerated,
and from people who work in a
correctional facility. Accounts may
be submitted to the Commission at
601 Thirteenth Street, N.W., Suite
1150 South, Washington, D.C.
20005. The Commission’s final
report and recommendations are
expected in March 2006.
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CASE REPORT: STATE v, LAWSON

[Editor’s note: Ms. Rupp, a former
public defender and private practi-
tioner, leads the NCPLS Post-Con-
viction Team. The following is a
brief account of one of Ms. Rupp’s
recent successes. |

NCPLS accepts a limited number
of court appointments to represent
defendants in criminal appeals. One
of the most recent of those appeals
was the case of State v. Lawson
(COA04-564), in which the defen-
dant was convicted of assault with
a deadly weapon inflicting serious
injury. The brief filed on behalf

of the defendant argued that the

By Lynne Rupp, NCPLS Senior Staff Attorney

State failed to present adequate
evidence on the element of the
deadly weapon. In a decision filed
20 September 2005, the North
Carolina Court of Appeals ruled
in favor of the defendant, arrest-
ing judgment on the felony assault
and remanding the case to the trial
court for entry of judgment on the
lesser included offense of assault
inflicting serious injury, a misde-
meanor.

On 30 September 2005, counsel for
Mr. Lawson received an addendum
to the opinion in the case. On that
date, the Court of Appeals granted

the defendant’s Motion for Appro-
priate Relief, filed in the Court of
Appeals after Mr. Lawson’s brief
had been filed, but prior to the
Court’s decision in the case. The
argument in this motion was that
Mr. Lawson’s aggravated sentence
on the felony assault violated the
requirements of Blakely v. Wash-
ington, 542 U.S. 296 (2004). The
Court of Appeals agreed, again
vacating the aggravated sentence
and remanding for resentencing.

The State has appealed these
decisions to the North Carolina
Supreme Court.

GETTING SMART ON CRIME:
NORTH CAROLINA’S PRISON CRISIS

On Monday, November 14, 2005,
two North Carolina social justice
organizations, N.C. Families
Against Mandatory Minimums
(NCFAMM) and N.C. Policy
Watch, hosted an event in Raleigh
called “Getting Smart on Crime:
Facing North Carolina’s Prison
Crisis.” The focus of the forum
was sentencing law and policy in
North Carolina. Key-note speak-
ers included the Honorable Burley
Mitchell, Former Chief Justice

of the N.C. Supreme Court, Dan
Blue, Former Speaker of North
Carolina House of Representatives,
and Mark Mauer, Executive Direc-
tor of The Sentencing Project in
Washington, D.C. Following
opening remarks by NCFAMM’s
LaFonda Jones, Mr. Mauer deliv-
ered an expert presentation on the

By: Kira Weiss, NCPLS Law Clerk

complex relationship between in-
carceration and crime. Among the
startling statistics he shared were:

— 1 1n 3 Blacks, in 6 Hispanics,
and 1 in 16 whites can expect to

go to prison sometime during their
lifetimes

— 1 in 6 prisoners is mentally ill
— 3 of 4 prisoners has a substance
abuse problem

These numbers raise questions
about whether further tightening
our criminal laws and building
more prisons can be an effective
approach to addressing crime.

Mr. Mauer’s message was clear:
Policy makers need to adopt a bal-
anced approach to crime control,
including alternatives to incarcera-
tion; programming, and treatment

for offenders; and community sup-
port of ex-offenders.

Over-reliance on incarceration and
prison construction has proven
costly and comparatively ineffec-
tive. One recent study conducted
by The Sentencing Project con-
cluded that there appears to be little
correlation between crime rates and
the harsh penalties that have fueled
unprecedented growth and unparal-
leled rates of incarceration in the
U.S. According to the study, “the
length of time an offender remains
behind bars has a negligible effect
on whether or not he or she will
[re-offend].” R. King, M. Mauer,
& M. Young, Incarceration and
Crime: A Complex Relationship,
The Sentencing Project (2005).
(Continued on Page 11)
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GETTING SMART ON CRIME (CONTINUED)

(Continued from Page 10)

Most of the people who go to
prison return to live in society. But
criminal justice policy provides too
little help in preparing prisoners to
succeed, and too little support once
they are released. According The
Sentencing Project, “studies show
that community supervision com-
bined with some form of rehabilita-
tive program following a prisoner’s
release helps reduce recidivism,
[yet] more than 100,000 prisoners
are being released each year with-
out any form of community correc-
tional supervision.”

The cost of housing one inmate in
a N.C. prison for a year averages
$23,199. According to Mr. Mauer,
the cost of providing the kind of
supportive and rehabilitative ser-
vices advocated by The Sentencing
Project, FAMM, and many cor-
rectional professionals costs about
$2,000 per year per inmate.

While there is no question that
these issues are important, another
critical piece of the prison crisis
was conspicuously missing from
the dialogue (at least to the pris-
oner rights advocates in the audi-
ence). What about the impact that
conditions of confinement have on
the future health and well-being of
inmates? Not a day goes by that
NCPLS does not receive a candid
letter from an inmate asking “Why,
since I obviously need

(e.g. substance abuse treatment, an
education, a trade, mental health
treatment), can’t [ get into a pro-
gram while I’'m incarcerated?”
Many prisoners know they need
help if they are to have a realistic
prospect of success after release.
Certainly, it would be “smart on

crime” to ensure that every pris-
oner who wants and needs help
receives it.

The Honorable Burley Mitchell
followed Mr. Mauer taking an un-
expected and courageous stand on
a controversial topic. The solution
to North Carolina’s prison crisis,
he explained, is the decriminaliza-
tion of street drugs. Mr. Mitchell,
a former Chief Justice of the N.C.
Supreme Court, predicted that such
an approach would “considerably
decrease the number of murders
and robberies” that occur in N.C.

It would also have a profound im-
pact in reducing the prison popula-
tion and the cost of our correctional
system. While he did not provide
hard data, some in the audience
appeared receptive to the idea.

The following day, N.C. Policy
Watch’s Chris Fitzsimon wrote that
“Mitchell is far from the only voice
advocating decriminalization of
drugs. Many other law enforcement
officials and judges agree. That
doesn’t mean it is the right thing to
do, but it does mean that the pro-
posal deserves some honest
debate.” “The discussion of de-
criminalization,” Fitzsimon went
on to say, “forces us to consider the
role of substance abuse in crime
and may lead to more support for
drug treatment programs as an
alternative to prison.” Fitzsimon
endorsed Mitchell’s break from the
conventional approach to policy
debate that makes controversial
ideas and creative solutions to
social issues off-limits to politi-
cians. In his remarks, Justice
Mitchell advocated an unconven-
tional approach to addressing a

controversial subject in a meaning-
ful way which deserves serious
consideration.

But perhaps the most profound
exchange heard during the event
came at the end. When the floor
was opened to comments from the
audience, a man asked the panel
the following questions:

1. “Do you believe offenders can
be rehabilitated?”

2. “If so, do you personally know
any who have been rehabilitated?”
3. And, “If you do know any, why
aren’t they sitting up there on the
panel with you?”

The panel’s answer? Silence.

About the Sponsors:

N.C. Policy Watch monitors public poli-
cies and state budgets to protect human
services for people in need in N.C.. You
can write to this organization at P.O. Box
12800, Raleigh, NC 27605. On the web:
www.ncpolicywatch.org

NCFAMM supports flexible sentencing
laws that give judges the discretion to
distinguish between defendants and
sentence them according to their cul-
pability. For more information about
NCFAMM, write to 115 Market Street,
Suite 360-C, Durham, NC 27701.
FAMM (the national organization) on the
web: www.famm.org.

The Sentencing Project promotes reduced
reliance on incarceration and increased
use of more effective and humane alter-
natives to deal with crime. It is a nation-
ally recognized source of criminal justice
policy analysis, data, and program infor-
mation. The Sentencing Project can be
reached at 514 Tenth Street, NW, Suite
1000, Washington DC 20004. On the
web: www.sentencingproject.org.
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PostAL DELIVERY OF ACCESS TO BE DISCONTINUED

To conserve resources, NCPLS
will no longer be able to deliver
our newsletter by mail to people
who are not incarcerated. Pris-
oner-subscribers will continue
to receive the newsletter through
the mail. Other subscribers may
choose either electronic delivery

through e-mail at no cost, or by
paying a modest subscription fee
to offset postage costs. To regis-
ter for electronic delivery, please
address an e-mail message to
rfolwell@ncpls.org. Please write
“subscribe” in the subject-line

of the e-mail message. Nothing

more is required. To subscribe for
continued delivery by mail, please
forward a check in the amount of
$8.00 made payable to NCPLS to
continue receiving Acckess through
2006. (Donations in excess of

the $8.00 fee will be gratefully
received and are tax-deductible.)



