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A Look at Parole in Nevada and in the U.S.

The Problem

_ Nevada is now experioncing a “perfect storm” of conditions that militate in favor of a
g;:as;(t}c change in the way Nevada manages release‘of its offenders. With the Nevada Department

-orrections advancing an agenda of balancing security with programs and prioritizing
rehabilitation of offenders, its gans are negated if the corresponding authoritics responsible for
parole relcase and community supervision do mot move in complimentary directions In the
current atmosphere, those agencies are offsetting the Department of Corrections’ statewide
umprovements _apd cost-efficiencies, undermining rehabilitation of offenders, and likely
increasing recidivisin in Nevada. Imminent action is necessary.

' In 1995, Nevada passed “Truth in Sentencing” laws, which, in some cases, lengthened
prison sentences for serious crimes. As a general rule now, Nevada tends to have longer
sentences for Category A and B' crimes than many other states. The impact of those changes is
now being felt in Nevada corrections. While the rest of the United Stares is experienciug a
decline in crime, Nevada’s prison population is not declining. To the contrary, Nevada's new
commitments to prison have increased. (This may be due, in past, to it being an election year.)
The Department of Corrections is now experiencing a “bubble” of increased numbers for both
male and female inmates. That situation is exacerbated by several facions

¢ DParole Board releases huve declined.
e Terms of parole in Nevada are short compared to other states,

e Too few offenders participate in Nevada's Residential Confinemem
programs,

= Drug Courls are now self-pay and few inmates can atford the $2,500
$5.800 costs (32,500 in rural courts; $3,300 w Cluk County. 35,800 in
Washoe Couaty);

e« At any given time, there are a few hundred inmates who have been granted
parole serving out their sentences in prison because of inability to obtain
lousing or meet other conditions imposed by the Board of Parole
Commissioners.

' Clategory A crimes are the mosi serivay and carry sentences of 20-lifz, life with or without parole, und death
Category B crimas carry sentences of up to 20 years.
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recxdw:fﬂ,‘fe"wer relus§; dissatisfaction ‘-Nilh subjective or arbitrary parole hearing proccdures;
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) Nevada‘s Parole‘ Board‘ recognizes that parole and probation officers have
[ew resources with which to help an offender stay out of prison, and thus
soan 10 opt morc often for full expiration of sentence rather than releasing

an qﬂ‘enfler on gnmle 0 face peobable failure in community supervision
and inevitable re-inarceration;

) Newda's_?ardnns Board occasipnally changes a sertence 50 an offender
can be eligible for parole, but the Board of Parole Commissioners most
otten denics parole to those oftenders

For over a year, the Nevada Board of Parole Commissionéts worked with James F.
Augtin, PhD., whose company has prepared the Department of Corrections” inmate population
projections for the last decade. (r. Austin retired from George Washington University and.
together with Wendy Naro, now muns JFA Associates, LLC, and consnlts nationwide on
corrections issues.) Through the National Institute of Cormrections, Dr. Austin was broughe to
Nevada to 1evicw and vakidate Nevada’s patole procedures, which were literally created on a

member's kitchen table years ago and had never been scrutmized by any outside obscrver or
orgenization

Dr. Austin found Nevada was outside the muinsticam and utilized subjective methods. Le
recommended that the Nevada Board of Parole Commissionors adopt objective guidelines and
beggin to use a risk-based instrument for making parole decisions, in line with most uther Parofe
Bowds in this uative, An objective study would evaluate the success or failure of that
instrument’s use and whether or not its recommendations were beiug followed or routinely
disregarded in favor of eubjective decision-making again,

Additionally, the Pasole Board has detcrmined that it overlooked a 1995 amendment to
the statule thal allows forfeiture uf an inmate’s programming werit credits upon revocation of
parole. The statute previously provided for forfeiture only of “good time” (good behavior)
credits earned against a sentence Naw the Board secks to also forfeit any programming credits
an inmate eamncd while in prison. Programming credits include those awarded for eaming o
GED, Iligh School Diploma or college degree; those earned fL1 cumpleting long-term drug
treatment programs; those ¢anved in a vocational cducation or training program; those eamcd in
the Department of Corrections’ 48-week sex offender treatment program and other psychological
prograws; and those eamed for fighting fires or doing some other heroic act. The Department of
Corrections believes that forfeiture uf such viedits would sound a “death knell” to programming
and destroy any motivation inmates now have to become educated, 10 s¢ek (reatment and Lo
engage in positive progiasuunyg while in prison.  An smendment to NRS 2131578 would
prevent the Parole Board from forfeiting earned programming credits for offenders.

~

Parol i the Unites Stat

Various conditions have cauted many stares to abolish discrctionary parole releases
entirely and to more strictly dictate mandatory rclcase practices through legislation. Those
include such things as looger prison terms; burgeoning prison populations; failure to impact
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recidivism, fewer releases; dissatisfaction with subjecti :
.. ’, 95 ective or arbi paro s .
tising capital construction costs for prisons; g trary le hearing procedures;

g and th ic’ .
rehabilitation of offenders in lieu of “warehousing" them, ¢ public’s demand for treatment and

An cxamination of the parole systems utilized in the 50 state istrict of
C}:.ohxmbta: from the most recent 'imbxmau‘on available over individual stateswt%:itg;ean?i‘i;:;te :if‘
the Amencan Parole and Probation Association (APPA) and Association of Paroling Authorities
Internationul (APAI) reveals that 21 states have entirely abolished Discretionary Parole Release
by Pa.ro!e Bowds. They have done so either by: 1) imposing determinate sentences. 2)
cstab!:slung mqndatoxy parole release periods; 3) establishing a system of combined prison and
Fost-incarceration supervision sentences imposed by the court at the time of initial sentencing; or
4) empowering ﬂlg The Department of Corrections 1o determine when to release inmates into
community supervision programs they uperate or oversee.

21 states abolished Discretionary Parole Releasce for sentences occurring during a
specified date in or after the years shown below: ]

Maine 1976 Indiana 1977
ilinois 1978 Florida 1983
Washmgton 1984 Oregon 1989
Delaware 1990 Kansas 1993
Colorado 1993 (S-years of mandatory parole)

Arxizona 1994 Arkansas 1994
North Carolina 1994 Mississippi 1995
Virginia 1905 Ohio 1996
South Dakota 1996 Wisconsin 2000
Oklahoma 2000 District of Columbia 2000
Minnesota (date unknown) California (:lute ymkaown).

A majority of states (38) have their The Department of Corrections as the ageacy
responsible for the parole supervision of offeaders once they Icave prison. Probation
supervision is placed with the District Courts. :

The Departunent of Corrections supervises parvlees in 20 States:*

Alaska Connecticut (for offenders with less than 2 yrs of supervision)
Georgia Idaho

lowa Kentucky

Louisiana Michigan

Missouri Montana

Nebraska New Hampshire

New Jersey New Mexico

North Dakota Oklahoma

Rhode Island Vermont

West Virginia Wyoming,
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For the other states that have abolished parole, supervision of their dwindling

;pt::oélg:casdo:d also is the responsibility of the Department of Corrections in 18 of the 21

Anzona California Colorado

Del‘a ware Florida Iinois

lm_ixana Kansas Maine
Mu'mesota Mississippi North Carolina
Ohlq . Oregon South Dakota
Virgima Washington Wisconsin

Parole supervision comes under an independent state agency in seven states:

Arkansas

District of Columhia,
Massachusetts
Maryland

Nevada

South Carolina
Utah,

Parole supervision comes under the parole board itself in only six staves:

Aldbama Counecticut (for parolees requiring 2+ years of supervision)
Hawaii New York
Pcnnsylvania Tennessee.

28 states have “community corrections” programs, according to The Corrections
Yearbook 2002:

Alaska Colorado District of Columbia
Florida Hawaii Idaho

Towa Kansas Kentucky
Louisiana Maine Maryland
Missisapp) Montana Nebraska

New Hampshire New Jersey North Carolina
Ohio Oklahoma Pennsylvania
Rhode leland Utah Yermout
Virginia Washington West Virginia
Wisconsin Wyoming,

Parole ip Nevada

* The Corrections Yearbook 2002 (the most recent edition availably, reporting data through the: cnu of 2001)
repuris that o total uf 33 of the 3l states and District of Columbia are responxible for parole supervivion of
offenders, but presumahly the. states’ webhsites are more current, Histing 1§.
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Nevada remains one of the few states primarily ytilizing the most i i
vplivns to address virtually all criminal conduct. Nevb:;da incafccmmo:zppilg‘;: g:rn;?;;;ns
than o wost other states; uses probation considerably (ess than most other states’ and has'shoner
terms of parole supervision than most other states (excluding those offenders who come under
“lifetime supervision” requirements). According to the Bureau of Justice Statistics Bulletin
“Parole and Probatiou in the United States, 2003,” Nevada is ranked 4™ in the percentage of
correctional population that is incarcerated, as opposed to being on probation, on parole, or in
community-based correctional programs:

1. Mississippi 56.0%
2. Virginia 54 6%
3. West Virgiua 50.5%
4. Nevada 49. 1%
5. Oklahoma 47.9%

In the year 2002, Nevada also ranked 4™ with 50,3% and in 2001 Nevada ranked 3" with
50.7%. The average of all the states by geographical region is

Weit 30% South 31 2%
Mid-west 25.6% North-east 25.7%.

Clearly, as reported by the Bureau of Justice Statistics, the number of inmates being
released on parole in Nevada is declining. To assure comsistency of measurement, the BIS
reports both the actual number of parolees {which reflects state growth or decline), and the
number beiny released per 100,000 state resident population (which reflects the rate of release).

Nevada's parole population has been:
YR # on Parole  # on Parple per 100k
2003 4,126 243
2002 3,971 - 246
2001 4,519 2%
2000 4,030 273
1999 3893 205

According to the lawst Department of Corrections figures, the Nevada Doard of Parole
Commissioners has dramatically reduced its pereentage of Discretionary Parole Releases from
50.7% to 41 7% through July 2004. For males, the rate of Discretionary Release overall has
droppod 6 6% from the 2003 rabe. For females, the rate has dropped from 66.9% in 2002 10 57%
in 2003 and so far in 2004, to 48.8%.

Furthermore, the more telling statistic: is the point in time shat an offender is Gnally
granted parole. While the Nevada Parole Board reports that a high percentage of inmates arc

W

Crbind TECTa88PA) TN WA ASRG TR SRARP-9T-NNN



FHR-c2-cudb 14:24 From:

To:8822571342

parolefi, a xteat number _of them are paroled six months ur less before the end of their sentences
(Certainly, a shorter period of supervision insures a higher “success rate” since most recidivism
records are measured in one-year, throe-year, and seven-year increments.) Nevada is reputed\m
have some of the shortest parole periods in the nation. It is common in Nevada for Cutegory A
and B felons Lo returm 1 the Parole Board as many as five times before they are granted
Discretionary Release. The rate for Discretionary Release of male Category A felons is 31.5%
and for Category B felons it is 45.8%. Curiously, Category C felons’, who 1cpresent less serious
crimes and property crimes, are only paroled at a rate of 38.5%. Felons convicted of Category D
and E* crimes, Nevada’s least serious or dangarous, are only paroled at 4 rate of 50.5% and

44.2 %, respectively. National research confirms that low-risk offenders who are ticated like
they are high-risk, actually experience an increase in recidivism. Thus, Nevada's parolo
practices may be actually contributing lo recidivism, rather than reducing it.

Supervision peniods of less than six mouths are wsufficient to assist the parolee in re-
integrating to thc community, finding housing, finding decent employment and re-connecting
with family and other pusitive sucial contacts. The states that have revamped their parole
practices have recognized this. For cxample:

o Orvuon instituted periods of post-prison supervision of a minimum of 6 months for
cnimes categories 1-3; 12 months for crime categories 4-10; 3 years for “dangerous
offcnders” (as defined by ORS Chapter 163), including murderers; 3 yrs for robbery or
arson offenders: and the entire sentence term for o particular group of non-violent
offenders. See Oregon Revised Statutes 144.096 ot seq.

o In Oklahoma, inmates in the highest crime categories can go to community corrections
wurk release placement when they have 330 days left to serve on their sentences. Those
in crime categories which require service of 85% of their semence may go 1o work
release placement with 760 days remaining to serve. Non-violent inmates can transfer.to
community corrections with 210 days left to suve. See Oklahoma Operations Policy
060104.

» In Ohio. F-2 and F-3 (vivlence) felons are subject to mandatory release periods of 3
years.

o ln Minnesota, offenders serving indeterminate sentencos widergo Adjustment Reviews
annually and are placed in community supervision at least 2 years prior to sentence
expiration. See Minn. Stat. 242.10; 292.19; 244.05, subd 2 amd § and DOC Folicy
106.110. Offenders under supervision in the community and those under lifctime
supervision undergo annual Restructuring Reviews, tou, See Minn. Stat. 244.08, subd.
and DOC Policy 203.065.

? Category C filons can be sentenced to 1-5 yeurs in prisun and o $10,000 fine.
7 Category D and E feluns can b sentenced to 1-4 years in prison and a §3,000 fin.
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* In Maine, an inmate can be transferred to Supervived Co ;
has served 2/3 of the semtence, mumunity Confinement when he

if the sentence is 5 years or more, and % v §
the sentence is 5 years or less. ' % the sentence if

On the other hand, with a very short parole period, the pressure i
. i / P pressure 1s tremendous for the
offe:nda' to successfully accomplish re-integration and re-connection with family, employers and
society. To expect all that to be achieved in six short months is essentially an invitation to

failure for an offender who has been incarcarated a long time and lost the support network in the
community,

Certainly, the ineffectiveness of such short parole periods in Nevada and the utter futility
of the revocation process is demonstrated when a parolee with such a remaining sentence is re-
arrcsted and returned 0 prison to await a revocation hearing. The wmate’s 1e-incarceration
Intake Processing costs the Department of Corrections an average of $500 per person.
Imprisonment costs Nevada taxpayers an average of 345 per day. It usually takes 2-3 months for
the Pargle Revocation Hearing 10 occur, incurring incarceration costs of $2,700 to $4.050 per
parolee. By the time a. decision is made to revoke, the inmate only has 2-3 months left to serve,
Nevada has, thus, used its most expensive correctional option (o accomplish very little. No
strong messuge of punishment is delivered but the damage in job and family loss is great.
Funthermore, the re-integration process is totally derailed.

Nevada has a stamite mandating release of offenders one year before the end of their

sentence. YThe Nevadu Legislature passed it imending to ensure community supervision for most
offenders;

NRS 213.1215 Mandatory refease of certain prisomers,
1. Except as otharwise provided in subsections 3. 4 and 5 and in cascs where & consecutive
semtence is still to be sorved, if a prisoner senteuced to imprisonment for o term of 3 years or more:
(a) Has not buen released on parole previously for that semence; and
(b) I¢ not otherwise ineligible for parole, he must be released on parole 12 months before the end of his
maximumm term, e reduced by any crodlis he has carned to rediece. his senience pursuant to Chaprer 209 of
NRS. The Board shall prescribe anry conditions ucccasary for the ordesly conduct of the paralee upon his
lease.
h mz- Each paroler so reloused must be supervised closely by the Division. in accordance with the
plan for supervision developed by the Chief pursuant to NRS 213.122.

3. If ihc Board fmds, ai Icast 2 months betore 4 prisoncr would otherwise be paroled pursuam to
subgcction 1. that there is a reasonable probability that the: prisoner will be a damyier $o public safcty while
on parole, the Board may require the prisoner to serve the balance of his sentciui imd not grunt tw parole
provided for in subsccuon i v

4. If the prsoner is the subject of a [uwful request from Juvther law enforecment agency that he
be Isld or dotainod for release to that agency, the prisoncr must not be relcased an parolc, but released to

5. If the Division has not completed its establishment of 3 progrum for the prisoner's activitics
during his parolc pursuant 1o this Scction, the prisoner must b reicascd on parole a5 soon a5 pracucable
after the prigoner’s progiam is cstablished.

6. For the purposes of this section, the determination of the 12-month period beforc the end of a
prisuner's term must b calculated without consideration of any credits he may have eared to reducs lis
scnience had be not beex pamled.

(Added (o NRS by 1987, 945, A 1991, 702, 1993, 1526; 1995, 1260)
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Unfortunately, there has been a convistent trend of Nevada's
Mandatory Parole Releascs in spite of the statute. Maudatory Parole
2003 For males, that figure has decreased 3.4% and for fernales it has decreascd 1.2%. Rather
the Parole Board conducts a Mandatory Parolc “Review” during which an increasing number of
oﬂ'cndg(s are bcmg “dumped” entirely under the explanstion that there js a “reasonable
probab.lhty_t!\ey will continuc to pose a danger to public safkty while on parole.” Busically, the
exception in the statute (sec statutory language in red abowve) has become the rule. Thus, the

Legislature’s intent lo ensure that every parolee undcrgoes at least one full year of community
supervision and assistance is being thwarted

Parole Board dcnying
Releages are down since

Much to the frustration of offenders and their families, a denial of parole release is
usually ordered without inclusion of any findings or reference to specific facts in the inmate’s

case that support such a conclusion. Thee are repeated complaints that this violates Due Process
of law.

Presumably, the reason that 38 states placed parole supervision within the respouibility
of their Department of Corrections is that prisons and parole should share a common objective—
to promote public safety by using practices that will ensure that the inmutc does not retum to
prison. That common objective docs not appear to exist in Nevada, Rather, the Board of Parole
Commissioners demonstrates little belief w the voncept of rehabilitation and sees its job as
guaranteeing that an offender “does not make the headlines.” Because of an unfortunate incident
more than a decade ago, a common rettain from individual Parole Board members is that “it's
my name that will appear in the front page if he gets out and re-uffends.™ Without any statutory
requirement to provide a [act-based reason for continuing the commitment of an inmate, the
Parole Board is free to arbitrarily and subjectively extend an offender's incarceration to the point
of expiration. Many inmaics havo reported that a Parole Baard member has stated during a
hearing, I just don’t feel it or hear it in your voice.” Statements such as that promote the
perception of arbitrariness and undermine the public’s confidence in the fairness and justice of
the process.

Yet, given the short purole terms in Nevada, it is diftioult to see how ap nd@itional_ six
months or even 12 months of incarceration ensures greater public safety. At the most, it provides
the face-saving public justification that “we kept him off the strects as long as possible.”

It is generally understood that the Division of Parolc and Probation slants toward law
enforcement ryther than offender rehabilitation  Ax the agency responswle for prepanng Pre-
Sentence Investigation Reports for the court to use in sentencing a defendant, the Division used
to boast that the courts followed its incarceration recommendation 90% or more of the time Ao
examination of the Performance Indicators reported by the Livision tw the state’s Department of
Administration, however, indicates that has changed.

% of Court Concurrence with Prison Regommendations

FY Goal Actual 12-moy. Ave,
2001 R7% not reported
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2002 1% 82%
2003 87% 0%
2004 76% 1%
2005 76%

68%, 66%, 69% (3 months
reported so far).

Nevada's parole officess do not function hike those in most ather states. They clearly sec
.themse]ves as “street cops” rather than case managers whose job is 10 help the offender re-
integrate and stay crime-free. The Division hias repeatedly sought Category 1 peace officer
status for its officers from the Nevada Legislature and changed its managers titles to corvespond
to those in law enforcement, such as Lieutenam, Sergeant, etc... ) This attitude is an historic one
in Nevada. ‘Lhe Division of Parole and Probation has not often sought to create or fund
programming for pavlees in the community. Until just this past yees when the grant funding the
Going Home Prepared project required it, the Division of Parole and Probation had not utilized
graduated or intermediate sanctions as an alternative to re-incarveration like most ther states do.

Without exception, all the states that abolished Discictionary Parole Releases have some
Jeve! of “community corrections” cstablished. Most include such easily-implemented options as
Day Reporting Centers, Work Release Programs, Diversion Centers, short-term dutention
centers, and drug treatment programs All such options cost considerably less to implement and
operate than “hard” prisun beds

Nevada has two Residential Confinement programs. One is for DUL offenders sentenced
by the court to prison and treatment. It was created by Assembly Bill 305 and is called the 305
Program” The actual sentence determines which offenders go into that program. DUI offenders
make up barely 5% of the Department of Comediions’ population of 11,300 offendcrs.  That
would be over 500 inmates one would think wcre eligible for the 305 Program. Qver the past
few years, the Division has lowered its goal for 305 Program participation from 76 inmates per
year to just 60.

The second Residential Confinement program is for other eligible offenders It was
created by Assembly Bill 317 and is called the “317 Program.” To gel into this program,
offenders are selected by the Dicctor of Corrections and approved by the Division of Parole and
Probation for supervision. A review of the Division of Parole and Probation’s performance
indicators and achicvements as reported to the Nevada Deparunent of' Administration shows haw
litle the 317 Program is used.

In the last four Bscal years, while the Department of Corrections’ population has been

growing every year, the Division has decressed its use of Residential Confinement and
continually lowered its goal for the number of inmates put into the program:
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rY Gonlin 317 Actual 4 in 317
2001 88 70
2002 65 62
2003 66 50
2004 56 48,

NRS 209.392 currently provides that the Division may accept for supervision offenders
referred by the Director of Corrections into the 317 Py ogram. The Dcpartment of Corrections lets
yualified offenders apply for the program. Ilowever, the Division of Parole and Probation
frequently find rcasons to reject those nominated, Offenders must pay for their electronic
monitoring devices themsclves. The cost is determined by what the offender is paid in an hourly
wage. One hour’s pay is required to be paid daily to the Division in order for the offender to be
in Residential Confinement. That s in addition to the supervision fee that must he paid monthly
to the Division. That, too, likely discourages some from applying, In the 2005 Legislature, the
Division of Parole and Probation secured additional funds 1o be able 10 pay up to 30 days for
some offenders who could not afford clectronic supervision immediatcly upon release from
prison, Presumably this was done 10 increase the number of offenders in the 317 program. The
Department of Corrections, however, does not predict such an increase because it says it already
screens every inmate entering prison for eligibility for Residential Confinement, If the statutory
eligibility requirements are so strict that few inmates qualify for 317 Residential Confinciusut,
perhaps they should be revisited as occurred with Drug Court a few years ago.

By mandating the use of cost-effective alternatives to incasceration, the Nevada
Legislature could foroe Nevada into the nation’s mainstream in correctional rehabilitation and
find more cffective ways of acoomplishing its public safety obligations. Category C, D and E
felons are ideal candidates for Residential Continernent, due 1o the nature of their crimes and the
relatively short tenure of their incarceration.

Nevada's Pardons Bowd couosists of the Governor, the Attorney General, and all
members of the State Supreme Court. Nevada citizens believe it is supposed to be the “final
word” in release decisions in Nevads, In the 1980s, Nevadans acted through Initiative Petition
and legislation to restrict the exercise uf discretion given by the Nevada Comstitution to its
Pardons Bourd. That way explain why the Pardons Roard infrequently pardons or actually
urders the release of an offender. More commonly, it commutes consecutive senténces 1o
concurrent ones or 1educes senlences such that an otfender can be eligible for parole.

In Pardons Board meetings, members of the Pardons Board often state their opinions that
a given offender should be relessed, then the Board voues to refer the offender (v the Board of
Parole Commissioners for further action. The Parole Board appears to frequently disregard the
directions or stated inent of the Pardons Board, From the December 2003 Pardons Board
meeting, seven offenders were referred 1o the Parole Board and three of the seven were denied
parole and “dumped” from 2 to 4 additional years. From the Jarmary 2004 meeting of the
Pardons Board, five offenders were referred for releasc and all five were denied and “dumped”
from 1 10 3 additional years. Clearly, the Parole Board does not consider itselt' to be required to
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comply with the intent of the Pardons Board, or eftectuate rel £ o
Pardons Board. release of offenders commuted by the

-‘lﬁlm:hed articlc by Dr. Juaes Austin, Ph.D,, delivered to the 2002 Salt Iake i
Conference of APAI (sepy=atteshied), aptly describes some of Nevada’s major issues: o

» Low-risk offenders who require minimal supervision and services are not being
rcleased as early as they should be;

) Chan.ging the length of stay by a few months has produced no impact on
individual recidivism rates or aggregate crime levels;

* Without huc erpirically-validated parole guidelines, decisions can be arbitrary
and capricious decisions,

v High risk offenders should be given close supervision and more services to
promote their re-integration and maintenance of a crime-free life;

o Parole revocations should be linted to serious felony crimes and not
misdemeanors or technical violations of parole rules.

The Dopartmenmt of Corrections receives a constant barrage of complaints about the
practices of the Parole Board. The complaints are usually referred to the Office of the Governor.
The courts have ruled that the grant of parolc is a privilege und not a right, and therc can be no
successful appeal from a Parole Board denial. Omce appointed by the Governor to a 4-year term,
Parole Roard members are frequented re-appointed. Members are seldom removed by the
GGovernor. No office or apency overaees the opuiations of the Board or monitors its decision-
making. With the Judicial and Executive branches taking & “hunds off” attitude about the Parole
Board, that virtually placcs the actions of the Board of Parole Commissioners “ahove the law” if
the Nevada Legislaturc docs not choose to serve as that “check and balance™ of power.

Offenders and their families, who are used to having appellate avenucs of 1clicf, see this as a
denial of their Due Process. Parolc Board issucs continually raised by Nevada offenders’ families
and lawyers include: ,

» There is an “uneven playing ground” in that an offender does not see or know
of material submitted to the Board by victims, law enforcement or even
Comrections authorities, and therefore, cannot adequately or appropriately
respond,

o Legal counsel is not required, and sometimes 1s barely tolerated by the Parole
Board,

« The faciual basis fur the Parvle Board decision is not required to be given
verbally or in writing to an offender who is denied parole,

11
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The scores of the oﬁ’cmler on the “guidelines” form used by the Parole Board
are meamngless. Otfenders with low or no “points” are often denied parole

while those wilk high “points” can be granted parole. The Board
acknowledges that they routinely disrezand the scores:

¢ There are no standards of achievement by which offenders can set their sights
on parole as the Board subjectively evaluates inmates® performance and has
no definitive method of ayvessing programming or treatment performance;

@ The Parok Board routinely requires mental health treatment, substance abuse
treatment and specialized housing without any specified or articulated
evidentiary besis from the inmare’s record and sometimes in disregard of
professional opinions stated by the Department of Corrections’ staff in reporis
to the Board;

e Nevada's Parole Board operates without realistic data from the community on
the availability of transitional housing, treatment beds or professional
programming, and thus, often 1equires unrealistic and impossible: conditions
that prevent an offender fiom being able to meet the Board’s prerequisites 10
release. Hundreds of offenders end up expinng their sentences in prisnn; and

e Nevada's Parole Board ignores the imstructions and/or intent of the Pardons
Board

Nevada has scveral options to consider that could be proposed in an Offender
Accoumtability Act:

1) Nevada could follow the example of many states that have rectified Due Process
violations by implementing statutes setting forth in detail huw the Parol¢ Board must conduct its
business, leaving nothing to interpretation. This should inchude mandating the use of an
objective risk-assessment instrument as the basis for release decisions, in much the same way the
Legislature mandated standard instrumicnts to determine the risk of sex offenders to re-offend.

2) Nevada's Legislature could strengthen the Mandatory Parole Release law o direct that all
offenders must receive a longer, specified term of community supervision, and eliminate the
cxception 10 the rule, which gives the Parvle Board the discretion to disregard the statute.

3)  Funds could bte allocated for prison inmates to caroll in Drug Court. The current system
is ripe for a Denial of Equal Protection lawsuit asserting that only the wealthy can receive court
supervised trealinent.

1) The Nevada Legslature could mandate & system of intermediate sanctions to be used by

the commuity supervision agency #nd could prohibit re-incarceretion for technical violations of
parole.
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5)  The Nevada Legislature could eliminate Parole Roard Jurisdiction for Catezory C, D and
E felons and cnact a statute that such low-risk felons must be released upon coml;lctjon of theu
tinimum sentence,

6) Nevada could improve parole supeivision by providing more funding for the Division of
Parole and Probation to assist offenders in sccuring mental health and/»r substance abusc
treatmont and other forms of assistance that would reduce their barriers Lo success in the

community. Funding for () cards should be included so offenders can go straight 10 work upon
their release.

7 As Idaho has done, Ihe Nevada Legislature could allocate some housing assistance funds,
in the form of a voucher program to be operated by an appropriate entity, to enable offinders
leaving prison to scoure housing in the commumity upon release from pnson.  The fund could
provide secwity deposits, first month rent, cleaning deposits or whatever other form of assistance
the Legislature deemed appropriate.

8)  The Nevada Legislature could fund some Social Worker positions for the Division of
Parole and Probation, ag proved successful in the Going Home Prepared program, to help
parvlees navigate the bureaudracies and overcome the barriers that prevent them from
successfully accessing communiity resources.

9) As part of its Specialty Court Program, the district courts could create Re-entry Courts as
the Eighth Judicial District did for the Going Home Preparcd program whictg proved that on-
goiny judicial nvolvewent in the community supcrvision process, rather than just at revocation
time, promotes compliance and offender success in the conunurity.

Whatever options are chosen, Nevada must take somc immediate action to reduce its

costs of incarceration, use more cost-effective alternatives to prison, and estabiish some level _of
cooperation and continuity in the objectives of Corructions, the Parole Board, and the community

supervision agency,
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DATE; March 14, 2006

TO: ACR 17 Subcommittee to Study Sentencing and Pardons, and Parole
and Probation

FROM: American Civil Liberties Union of Nevada

RE: The Parole Board, Policies for Granting of Parale, Opcrations of the
Parole Bourd, and Altcrnative Methods of Offender Management

1. The Pardons Board

The Pardons Board currently functions in a tentative and rather unpredictable
manner in terms of both process and results. These conclusions arc supported by
relevant scctions of the paper entitled, “A Look at Parole in Nevada and the U.S."
We undcrstand that this paper was given 1o Assemblyman David Parks in 2008,
and that its distribution contributed to the creation of your subcommittee. It was
also presented to the ACLU of Nevada. We have been told (hat the paper was
written, al least in part, by officials of thc Nevada Department of Corrcctions
while Ms. Jackie Crawlord was the director of thal department. Although our
copy of this report is unduted, it was presumably completed in 2004 or 2005.

The report suggests that the Nevada Pardons Board is highly constrained by an
imtiative petition and by legislation from the 1980s. It emphasizces that largely due
to such lcgal and political developments:

“...the Pardons Board infrequently pardons or actually orders the
release of an offender.  More commonly, it commutes

consecutive scnlences to concurrent oncs or reduces sentences
such that an offender cun be eligible for parole,”

Furthermore, the paper indicates that the when Pardons Board docs vote o refer
the offender to the Board of Parole Commissioners for further action, that “The
Parole Board appears to Irequently disregard the directions or stated intent of the
Pardons Bourd.” It documents this by noting that of the 12 offendcrs referred to
the Parolc Board al the Pardons Board sessions of December 2003 and January
2004, the Parole Roard denicd parole in 8 of the 12 cascs. The author(s) of the
report then comment, “Clearly, the Parole Board does not consider itself to be
required to comply with the intent of the Pardons Board, or cffecluate relcasc by
offenders commuted by the Pardons Board.”

We also endorse the argument in the Department of Corrections paper that the
will of the Pardons Board, its members being clected officials, should not be
routincly ignored or overruled by the appointed Parole Board. 'We do nol believe
that the operative role of the Purdons Board should be largely advisory in relation
to the Parolc Board.

' DOC Memu at 10,
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Ame.nc.ans' are increasingly aware that the criminal Justice system is capablc of
convicting and sentencing innocent persons as well as persons whose guilt is
based on flawed, negligent, and cven intentional use or abusc of cvidence. At th;
same tume, lederal and state law has made it increasingly difficull 1o obtain post-
f;onxvicli()n relief in the statc or federul courts based on cvidence of innocence or
mcqqity. In Nevada, sentencing can be extremely harsh, and the Pardons Board's
role in mitigating the harshest and most disproportionatc sentences is a crucial
onc, The need for proportionality in sentencing demands morc scrutiny from state
officials, und the Pardons Board should be an i ntegral part of that process.

As such, the ACLIU] of Nevada suggests that the subcommittee consider
legislation (o ensurc the adequatc staffing of the pardons process as well as equal
access to that process for offenders regardless of their race, nationality, pender,
class, or political conncetions. Membership on the Pardons Board should b
based on consideration of such factors as the will of the clectorate, the
accountability of Pardons Board mcmbers to the voters, the sulliciency of each
member’s time, commitment, and expertisc, and the absence of conflict among
the official and unofficial dutics of each member.  That body exerciscs a
historically important function, and should consist of members who belicve in
equity and justice, and in the availability of clemency as an incgral part of the
crimmal justice system.

2. Puolicies for Granting of Parole

Our main concern is the continued [ailurc of the Parolc Board to set objective
criteria and formal policies lor granting or denying parole. A subjective ‘risk
assessment’ system, without. any requirement for written justification, is a threat
to fairness and due process for cvery prisoner. In addition, this lack of standards
fails to respect the legislature’s wishes concerning the need for supcrvised
releascs from prison as codificd in NRS 2131215, It is vital that the
subcommittec recognize that all those involved will be released within one year. It
is basically a qucstion of relcase with or without parole supervision.

NRS 213.1215 has strong language mandaling relcase on parole for most inmates
at least 12 months before the end of maximum prison term. However, this
mandate is routinely ignored by the Parole Board, which scems to be preatly
overusing the public safety exception to that rulc. In fact, the approval rate l'nr\
“discrzctionary parole releases™ fell from 50% in 2003 to 41.7% in the first half of
2004.

If the legislature is serious about enforcing their own mandate that most prisoners
be released prior to their maximum terms, the Parole Board’s discretion must be
reduced. As previously decided by the Legislature, grants of parole 12 months
prior to sentcnce expiration should be the standard, with the Board having the

Z'Ihese figures have been obrained from the “covert™ Nevada Department of Corrections report issued
anonymously in 2004 or 2005 and given to our office. We have torwarded a copy of this detailed report to
memboery of the committee.
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responsibility of arliculating objective risk factors on the record for extending
incarccration past that point.

The Logislature should consider stripping Parole Board jurisdiction over Category
C, D and F felons.  Mandated relcasc ol low-grade lelons upon completion of
their minimum scatence would help to achieve legislative poals set out in NRS
213.1215.  The only exceptions to this mandated release should involve definite
and specific factors, such as commission of crimes while incarcerated. Otherwise,
these low-risk felons arc cxactly the target population for the release schedule set
out in NRS 213.1215. Yect a high percentage of these Jow-risk felons continue to
be incarcerated for no stated specific or objective reason. This current practice
taps limited prison resources and threatens rehabilitation efforts.

]
B

Operations of the Parole Board: Opcn Meetings

Another issuc of major concern is the Parole Board’s interpretation of the statc
Open Mecting Law statutes (NRS 241), which exempt judicial proccedings from
Open Meeting, Requiremacnts (NRS 241.030 (4)(a)). While the Parole Board does
exercisc certain judicial functions, it is clearly not a judicial body. Potential
parolees have no right to counsel, no protection against scll-incrimination, and
lack other proccdural rights standard in judicial proccedings. Crucially, the
Division of Parole and Probation is part of the exceutive branch. not the judicial
branch, of govermment.?

Indeed, from the enactment of the Open Meeting Law statule in 1960 through
2001, comman practice, memoranda from the Attorney (encral’s ollice, and legal
opinions affirmed the applicability of the Open Mceting Law 1o Parole Board
hearings.”  However, afler the Parole Board unsuccessfully lobbied the state
legislature to cxempt them from the Open Mccting Taw rules in 2003, the Parole
Board began opcrating outside of the OOpen Mecting laws. Without proper notice
and meeting requirements, this allows for the kinds of subjective decision-making
and abuse of process documented in the covert DOC memo.  Parole granis have
been reduced by a significant perecntage since the Board exempted itself from
Opcn Meeting law requirements.  Without public oversight, it is impossible to
ensure (hat the Parole Board is operating fairly and appropriately.

The Open Meeting Law statutes are basced on the premise that “the Legislature
{inds and declares that all public bodies exist to aid in the conduct of the people’s
busincss. It is the intent of the Jaw that their actions be taken openly and that their

7 The Open Meeting Law exemption for judicial proceedings is puired with exiensive constitutional and
statutory law that guides the operations of the judiciul branch and safeguards the rights of defendants. This
cannot be suid of Parolc Board proceedings. ‘the luct that the Division of Parole und Probation is not
within the judiciul branch is a critical distinction. See, i.¢.. Whitcheud v. Nevada Comm'n on Judicial
Diycipling, 110 Nev. 874, 878 P.2d 913 (1994).

1 See, Le., Division of Parole and Probation Manual, Operations of the Board, Parole Application Hearings
policy 2 (revised October 12, 2001) (“All hearings conducted by the Board are open to the public in
compliance with the Nevada Open Mccting Law.); Donnelly v. Nevada, Nev. Dist. Ct. Case No. 01-
00360A, Order Granting Motion to Dismiss (March 25, 2002), at 3 (*|N]o specific statutury cxemption in
the Open Mccling Law to Parole Board mectings has been cited to this Court.”).

3
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deliberations be conducted openly™ (NRS 241.010). Certain exemptions cxist for
judicial proceedings and for meetings concerning private disciplinary action. In a
Parolc Board meeting, ncither the protections of a judicial proceeding
(constilutional guarantees, cxtensive record-keeping), nor the interest of
protecting (he innocent exist.’ As for privacy concemns, the person in a Parolc
Board hearing who has the primary right to privacy is the potential parolee, who,
like other individuals listed throughout the Open Meeling Law statutes, can waive
this right. Thus, Open Meeting Law exceptions grounded on parolee privacy are
unfounded. As for testilying victims and their familics, details of past events or
crimes arc already part of the public record of any prosccution, so any privacy
intercst is minimal and inadcquate W trump the public interest in having open
government.

A state inmale whose mother was tumed away from his parole hearing has
recently filed an appeal currently under consideration by the Nevada Supreme
Court, asking the Court Lo interpret whether Parole Board meetings arc in fact
subject to the Open Meeling Law as it now stands, Ilad we at the ACLU of
Nevada known of this lawsuit carlier in the process, we would have joined in
urging the Court not to allow the Parole Board o excmpt itself from the
requirements ol'the Open Meeting Law.

We urge this subcommittee 10 affirm that Parole Board hearings are covered hy
the Open Mccling statute. Unlike judicial proceedings, which offer constitutional
protection, cxplicit written records, and the assessment of guilt or innoccence,
Parole Board meetings are within the spirit and letter of the Nevada Open
Meetings Law. 1t is only through open government that we can hope to improve
our parole system and make necessary policy changes.

4. Altcrnative Methods of Offcnder Management
a. Issucs Concerning the Current Drug Court System

Nevada drug courts are now sell pay and few inmates can atford the $2,500 to
$5.800 costs ($2,500 in rural courts; $3.300 in Clark County; $5,800 in Washoe
County). As the DOC report provided scparately to the subcommittce states:

“Funds should be allocated [by the state] for prison inmates to enroll in
Drug Court.  The currcnt system is ripe for a Demal of Equal Protection
lawsuit asscring that only the wealthy can reccive court-supervised
trcatment.”

The goul ol getting nonviolent drug offenders out of the system and into treatment
programs is laudable, and one the ACLU of Nevada supports wholc-hcartedly.
But such a system means little when thosc who would choose this method of

% The Ncvada Supreme Court has unequivocally held that exceptions ta the Open Mccling 1.aw must be
“expressly enacted and specifically provided.” McKay v. Board of Supervisors of Douglas County, 103
Nev. 490, 492-93 (1987).
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rehabilitation cannot afford to participate. Currcntly, the bencfits of the Drug
Court program are available only to financially better-otl delendants.

The legislature should allocate funds, on an equal or need-based basis, Lo those
who wish to cnroll in Drug Court. While allocation of funds is often a thorny
issuc, in this instance it stands to save the state moncy. When defendants can po
through a one-time cost of a drug treatment program, they remain out of the
expensive jail syslem. lurthermorc, genuine treatment is morc likely than
incarceration to reduce recidivism rates.  Nonviolent drug offenders should all
have the opportunity (o benefit from the stale’s new allernative trcatment
programs. If funds are allocated for this purposc, the Nevada public will henefit
as well,

b. Intcrmediate I'arole Jurisdiction for Technical Violations

Currently, reincarceration for technical violations of parole is a leading cause of
unnceessarily lengthy sentences.  There should be provision for intermediate
parole sanclions to be used by the Community Supervision agency. Rather than
have every parole violation lead to formal proceedings or aulomatic
reincarceration, an intermediate sanction system could morc appropriately address
causcs of (echnical violations, increase supervision, and assist with successful
rehabilitation into society. Since the Comununity Supervision process is in place,
this would he a cost-clfective and efficient manner of responsively sanctioning
minor violations of parole conditions. Some of the causes of parole violations,
such as substance abusc or mental health issues, or access to stable housing or
transportation, could also bc more thoroughly addresscd by better Community
Supervision agency programs, as suggested below,

¢ Suggested Programs to Assist with Successful Re-Entry into Society

Recidivism rates cannot be lowered without some meamngful social and
occupational programs for parolees recntering society. We belicve that the
Division of Parolc and Probation can become much more responsive to the root
causcs of reincarceration with the addition of more such programs. As the vast
bulk of criminal justice literaturc (inds, keeping offenders outside of the prison
system is a far morc difficult task in the absence of access to stable housing and
help for mental health or substance abusc problems. Therclore we belicve that the
highest priority should be given to new lunds for aflordable housing and
trcatment proprams. Iousing assistancc should be given in the form of housing
vouchers; and lunds should be available for access (o treatment programs.
Finally, in order to evaluate individual cases to makc surc appropriate services arc
being provided, the lcgislature should fund positions for social workcrs within the
Division of Parole and Probation.
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th

Legislative Suggestiony
This section recaps concerns listed throughout this memo, and proposcs changes
to the NRS in the form of an omnibus parole and sentencing act. This proposal
would:

A. Mandate that the Parole Board use an objective risk-assessment instrument as the
basis for all relcase decisions and make wrilien findings of each decision;

B. Remove discretion from the Parole Board for relcase on parole 12 months belore
the expiration of the maximum term for most offenders, and require specific,
recorded justification for departurcs from (hat release structurc,

C. Eliminale Parole Board jurisdiction for Category C. D and L felons; instcad
mandate release to parole of low-grade felons upon completion of their minimum
scntence;

D. Allocate adequate funds for prison inmates 1o enroll in Drug Court;

E. Mandatc a system of intermcdiate sanctions for parole infractions to be used by
the Community Supervision agency;

I'. Prohibit re-incarceration for technicu] violations of parole;

G. Fund Division of Parole and Probation (o adequatcly assist offenders regarding
mental health und substance abusc;

1. Fund housing vouchers for released inmates; and

1. TFund Social Worker positions for Division of Parole and Probation.
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