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You have asked whether two Federal Bureau of Investigation (“FBI”) intelligence
bulletins violated the First Amendment or otherwise unconstitutionally blurred the
distinction between lawful protest activity and illegal terrorist acts. See Memorandum for
Jack L. Goldsmith I11, Assistant Attorney General, Office of Legal Counsel, from Glenn
A. Fine, Inspector General, Re: Requestffisr OLC ILegal Assessment of Wemarandia From
FBY Special Agent Coleen Rowley (Feb. 5,2004). We conclude that they did not.

L

On October 15, 2003, fine FBI issued Intelligance Bulletin no. 89 (“Builetin 897),
which addressed one item labeled “Tactics Used During Protests and Demonstrations.”
The opening paragraph of Bulletin 89 advised that “mass marches and rallies against the
occupation in Iraq” were scheduled to occur on October 25, 2003, in Washington, D.C.,
and San Francisco, and although the FBI had no information indicating that *“violent or
terrorist activities [were] being planned as part of these protests, the possibility exists that
elements of the activist community may attempt to engage in violent, destructive, or
disruptive acts™ The next six paragraphs of the bulletin described “tactics [that] have
been observed by U.S. and foreign law enforcement agencies while responding to
criminal activities conducted during protests and demonsirations.” The protest tactics
identified in Bulletin 89 included, for example, Internet activity to rectuit, raise funds,
and coordinate activities; false docummentation to galn access to sectire facilities; marches,
banners, and slt-Ins; vandalism, physical harassment, and trespassing; drawing large
numbers of police officeis to a specific location in order to weaken security at other
locations; use of homemade bombs; and intimidation of law enforcement through
videotaping. The bulletin did not classiffy such protest tactics as lawkul of unlawil, but -
tather identiffied therm as “possible indicators of protest activity.” Bulletin 89 soneluded
by stating: “Law enforcement ageneies should be alert to these possible indicators of
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The FBI maintains that “neither intelligence bulletin violated the First Ameantineant ... aqd nelther
‘wnconstifutionallly blurred’ the line between protected First Amendment activities and exieninal eonduct”
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protest sctivity and report any potentially illegal acts to the nearest FBI Joint Terrorism
Task Force”

On November 15, 2003, the FBI issued Intelligence Bulletin no. 94 (“Bulletin
94”), which addressed two items, the second of which was labeled “Potential for
Criminal Activity st Free Trade Area of the Americas (FTAA) Annual Meeting.” That
item eoneerned an annual meeting of foreign trade ministers to be held from Noverber
16-21,2003, in Miami. 1t noted that the FTAA annual meeting “[tigtotically. ... draws
large seale dernonstrations, both peaceffull and by those individuals er groups who wish to
disrupt the mesting,” and stated that the upeoming meeting was “expected to attract
anywhere frem 20,000 te 160,000 demenstrators . . ... [m)any [of wher] are openly
planfing o disrupt the senferenee threugh vielenee rather than merely eondueting
erganized demenstrations” The bulletin then referenced Bulletin B9 as providing
“guidanee 6n taetics used during protests and demenstraions’ that eould “asskst. . . in
preparations fer the FTAA aphual mesting.” Bulletin 94 eoneluded by stating: “Law
enfereement ageneies that develep ififermation regarding pessible terrerist threats eF
threats of vielent or desirlietive elvil disiurbanee dirested aoainst the FTAA sheuld
ferward this infermatien e the nearest Jeint Terrerism Task Ferse”
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We begin by clarifying the narrow scope of the question before us. You have
asked whether Bulletin 89 or Bulletin 94 violated the First Amendment or otherwise
unconstitutionally blurred the line between lawful protest activity and illegal terrorist
acts. In addressing those questions, we confine ourselves to the text of the bulletins. We
are in no position to assess how the bulletins were in fact implemented, and our advice
therefore does not address that matter. Nor are we in any position to assess the factual
accuracy of any of the assertions in the bulletins, and we therefore assume that they are
true for purposes of this memorandum.

The applicability of the First Amendment here is not obvious. The intelligence
bulletins, by their terms, did not purport to proscribe or regulate the expressive conduct of
the protestors. Bulletin 89 merely provided information to various law enforcement
agencies (including local agencies that may have little experience with large-scale
demonstrations) about protest tactics that had been observed by U.S. and foreign law
enforcement agencies “while responding to criminal activities conducted during protests
and demonsirations.” Although this guidance was provided in the context of spesific
demonstrations in Washington, D.C., San Francisco, and Miami, the protest tactics
identiffied in the bulletins were generic and not linked to the content of those particular
protests or to the viewpoints of the protestors, The bulletins, furthermore, did not
authorize or encourage law enforcement agencies to take any aetion against the
protestors, Instead, law enforeement agencies were asked to “be aler” to these “pessible
indicators of protest activity” and to “repert” te the nearest FBI Jeint Terrerism Task
Force “potentially illegal acts” or “information regarding pessible terrorist Hhreats of
threals f vielent oF destivetive sivil distirbanee” (Emphasis added.)



“Illegal acts,” “terrorist threats,” and “threats of violent or destructive civil
disturbance” do not fall within the protection of the First Amendment. The Supreme
Court repeatedly has held that the Constitution does not protect “violence or other types
of potentially expressive sctivities that produce special harms distinct from their
corpmunicative mpact.” Robers v. United States Jpyeass, 468 U.S. G138, 628 (18B4Y); see
alse Wiseonsn v. Mitehell, S08U.S. 476, 484 (1989 (“[A] physied assault isket by Ay
streteh of the imagination expressive eonduct protected by the First Amendment.”);
NAACR v. Claiberne Hardwane €o., 458 U.S. 886,916 (1982) (“Winbkake has no
sanetuary in the First Amendment, and the use of weapens, gunpewder, and gasoline may
Rt censtitutionally masquerade under the guise of ‘advecasy.””).! The evident purpese
et the bulletins was te warn agalnst, ahd ebtain informatien abeut, sueh unprotected
activity. Bulletin 89 distinguished “extremist” protest aetivities (e.g., “physical
harassment” and “use of weapens”) frem “{ipelditRnal” protest aetivities (6.9, “marehes’
and “Banners*); and Bulletin 94 explained that the FTAA apnual meeting hisierieally
Brought “penestul” demensiraters as well a5 “indivigials of reups whe wish[ed) te
disrupt the mesting” By sesking “reports” from loeal 1aw entereement agensiss enly en
petsntially il%%ﬁl aets oF threats of vielenes, the bullstins wers limited {6 eriminal
gefivity ihat falls eutside the seepe of the First Amenamment. Neither bulletin,
furthermers, purperied o festrict the Message or sxpressive sendust of the protestors.
Because the bullstins did not address pretested spesch aetivity and did net dirsstly
fegulate the pretestors, they raise ne e6re First Amendment 66nesrhs: Thdeed, even ifthe
feporiing requesied By the Bulletins had net been limited ie iliegal a6ts, terrorist thrests,
ahd threats of vielent or destrietive sivil disturbanes, it is doubtiu that the mers
fnenitering and reperiing of Iawkul protest aetivity, witheut mers, weuld raise any
subsiantial First Amendment preblems: ‘

It nonetheless might be argued that the bulletins, by requesting surveillance of
public protests for possible unlawfiull activity, will deter protestors from exercising their
First Amendment rigits® The Supreme Court has recognized that “constitutional
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Asused in the bulletins, the term “threats” does not appesr to refer to communications, but rather
to general indicators of impending danger or harm. In any event, true communicative “threats’ are not
entitled to First Amendment protection, either. See Kirgimiaw Hbadl 53831SS3333 3359 20003 Flasst
Amendment does not protect “[t]rue threats,” or statements “where the speaker means to communicate &
serious expression of an intent to commit an act of unlawful violence to a particular individual or group of
individuals™); Brandenburg v. Ohio, 395 U.S. 444,447 (1969) (First Amendment does not protect
advocacy of violence or unlawfullness “where such advocacy is directed to inciting or producing imminent
lawvless action and is likely to incite or produce such action™); ¢f. Chaplinsky v. New Hampshive, 315 U.S,
568,571-72 (1942) (First Amendment does not protect “insulting or ‘fighting’ words—these which by their
very utterance inflict injury or tend to incite an immediate bresch of the peace”).
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The bulletins, which were disseminated only to law enforcement agencies, stated that they should
not “be released to the media, the general public or aver non-secure Internet servers.” As such, the
protestors at the identified demonstrations were likely unaware of—and therefore could not claim to have
been “chilled” by—the bulletins. On November 25,2003, however, after the identified demonsttations had
occurred and in response to a November 23, 2003, New Yark TiressaatititerggaidingmBillkaiin 839 ther|

. posted Bulletin 89 on its website and discussed it in a public letter to the Executive Editor of the Times,
Therefore, any conceivable claim that the bulletin had a “chilling” effect (as opposed to the survellianee
itself, which presumably would have occurred even in the absence of the bulletin) would be lifmited o these
planning to protest after Bulletin 89 had been made public.



violations may arise from the deterrent, or ‘chilling,” effect of governmental [efforts]) that
fall short of adirect prohibition against the exercise of First Amendment rights™ Board
of County Conivs v. Unibehr, 518 U.S. 668, 674 (1996) (internal quotation marks and
cltation omitted). The Supreme Court has also stated, in the context of addressing a
Fourth Amendment claim, that the government's warrantless, covert, electronic
surveillance relating to domestic security matters implicated First Amendment “values’
because “the fear of unauthorized official eavesdropping [might] deter vigorous citizen
dissent and diseuission of Government aetien in private conversation.” United States V.
United States Dist. Courtiny the Easiern Distriet ofWichigam, 407 U1 S. 297, 313-14
(1972) (“Keith*). But in the enly ease in whieh sueh a First Amendement elaim was
aetually presented; the Supreme Ceutt held that a“subjestive ‘ehill™ allegedly stemming
from the gevermment’s “celieetion of infermation abeut publie aetivities”® was imsificient
{9 stale acognizable injury. Laid v. Tatlm, 408 U.S. 1, 6,13 (1972). Plainkis in Talum
alleged that ihe “data-gathering systen” implementied by the Army if the 1ate 1960s a8
part ef iis role in guelling leeal civil diserders was “broader ifi seepe than is reasenably
Resessary fer the accomplishment of & valid governmental purpese” and had “a
eenstitutionally iHiB@HHi%‘iBl@ shﬂhﬁég sffect ké@@ﬁ the exereise ot their First Amendment
Hehts” e & 10,13 The Supreme Court held that because the Ay had Ret exercised
2 power that was “regulatery; Prospective, oF ComphIsory IR ature;” the alleged “indirect
t 6R éﬁlﬁiﬁﬂﬁ?’ {rst Amendrent Fights was het 20 {RjUPy recegnized under Aticle

Tatum therefore did not address the merits of plaintiffs’ First Amendment claim,
but Justice Marshall—who dissented in Tatum— starwireie anin chantbers gpiion .
rejecting a similar “chilling” claim. See Socialist WorkersParty w. Attorney Geerewd] 41D
U.S. 1314},1315-20 (1974) (Marshall, J., in chambers). The Socialist Workers Party
(“SWP”) there argued that the attendance of government informants at the National
Convention of the Youth Socialist Alliance would “chill free participation and debate,
and may even discourage some from attending the convention altogether.” Id. at 1316,
After determining that the “specificity of the injury claimed” by SWP was sufficienit 1o
confier Article HI standing, Justice Marshall held that the alleged “chilling effeet” could
not justiffy an injunction against the government’s undercover investigation, which was
“limited” in scope and “entirely legal.” ¥d. at 1318,1320. A similar analysis can be
found in Fifth Avenue Peace Parade Conm. v. Gray, 480 F.2d 326, 333 (2d Cir. 1973),
where the Second Circuit Couirt of Appeals followed Tatun and held non-justiciable
plaintiffs’ allegation that the FBI's investigation of thelr Vietham war protest had an
unconstitutional “chilling” effect. “Beyond any reasonable deubt,” the couitt stated, “the
FBI had a legitimate interest in and responsibility for the maintenanee of publie sefety
and order during the gigantic demenstration planned for Washingten, D.C.*: *Ne matter
how peaceliull the intent of iis organizers, the assermblage of the vast threng planning 16
protest the Vietnamese action ahd to express thelr sincere and conseientioys uirags,
presented a0 obvieus petential far vielense and the reastien of the Government was
entirely jusiiifidble. That reaction was net t6 dster, it 1 srush constittional iberies but
te assure and o faeilitate that expression and 10 minimize caiasirophe” ik & 332



The case law is sparse in this area, but to the extent that it is on point, it supports
our conclusion that the FBI bulletins did not violate the First Amendment by “chilling”
expressive eonduct. In contrast to the intrusive survelllance found to violate the Fourth
Afmendrent in Keith, of the undercover operation at issue in Secialist Workers Pay—
neither of which was held to violate the First Amendment—the bulletins here did not
fhandate any systematic, CoVert, or electronic surveillance. Instead, the bulletins simply
requested reperts from varieus protests on ebserved public acts that might be illegal, sueh
6 “threats of vielent or destructive elvil disturbance” Cf: Katz v. Uniied States, 389 U.S.
347, 351 (1967) (*What 2 persen knewingly expeses te the publie . .. is et a subjeet of
Feurth Amendment protestion.”). Given the limited nature of sueh pubh@ menitering,
gg pessible “ehilling” etires: caused by the bulleting weuld be guite finimal apd

stantially eutweighed by the publie ifiterest in malntaining safety and erder gb¥ing
|arge-seale demenstrations: Cf Universihy gfPennsyhvania v. EEOC, 493 U.§. 182,200
(199@) (First Amendment net implieated where alleged Burden on speseh is esulative,
- fermets; ahd atiehuated). Weiheretere diseern nething in the Bulletm@—wme focised
4pen wnpreiected eriminal ackvity witheut impesing aRy birdens en the pretesiors—
Fising te the level of aFirst Amendment vielatien.

Nor do we read the FBI bulletins to have improperly blurred the distinction
between lawful protest activity and illegal terrorist acts. The bulletins listed “possible
indicators of protest activity” and requested reports only on potentially “illegal acts’ of -
“terrorist threats.” Neither bulletin purported to offer guidance on the constitutional line
between protected and unprotected activities, and we do not think that the bulletins fairly
can be read to indicate that all of the identiffied protest tactics (e.g., “sit-ins’ or “banners’)
were unlawful. And far from encouraging law enforcement agencies to police Iawful
expressive mtiwty, the bulletins did not recommend any action against the protestors.

- Indeed, the FBI, in issuing these and other intelligence bulletifis, may reasonably expect
the policing law enforcement agencies to perform their duties in conformance with the
Constitution. Cf. United States v. Werdigo-Usgidiez, 49411 SS. 2550, 27774 (1340)
(members of the Executive Branch “are sworn to uphold the Constitution, and they
presumably desire to follow its commands”). In any event, even if the bulletins could be
read to have somehow blurred the line between protected and unprotected activity, it is
doubtfull that the mere monitoring and reporting of lawtull activity, without more, would
raise any constitutional problems,

Please let us know if we may be of further assistance.

Jack L. Goldsmith HI
Assistant Attorney General



