DUAL PRONGS FOR THE DOUBLY IMPRISONED:

TRANSSEXUAL INMATES & THE EIGHTH AMENDMENT RIGHT TO TREATMENT

Matthew A. Stoloft

[O]f all our fundamental guarantees, the ban onétand unusual punishments’

is one of the most difficult to translate into joidilly manageable ternfs.

Among the many questions arising from this somewleaplexing situation is one
of fundamental importance. Is the gender of amgineividual that which society
says it is, or is it, rather, that which the indival claims it to be? The answer is
not easily arrived at. It would be very simplestate that the gender of an

individual has always been that which society saisbe. But to so state would

be to disregard the enlightenment of our tirhes.

Part | - Introduction

Transsexual inmates who seek treatment for thgarder must overcome factually
difficult and often legally complex arguments irder to prevail an Eighth Amendment claim
against cruel and unusual punishment. Howeveraittethat it is difficult for transsexual
inmates to receive treatment does not mean thatdeaual inmates are being singled out. The

inability of transsexual inmates to receive “addqué&eatment is largely due to the constraints
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of the Eighth Amendment, the limits of medical kheage, and the courts’ refusal to second
guess the independent judgment of medical exferts.

Although transgenders and transsexuals composalhsggment of societya high
percentage is incarcerated at one time or an8tiecent high-profile cases involving
transgender and transsexual inmates have forcembthes to examine and re-evaluate the
purpose, meaning, and scope of the Eighth Amendnghttto be free from cruel and unusual
punishment. Since treatment for serious medical needs isiredjunder the Eighth
Amendment, and treatment for severe forms of geidgettity disorder requires hormone
therapy and, in some cases, sex reassignment Bs,gaore courts are taking a hard look
whether prisons are required to provide such treatf Perhaps in response to the courts’
willingness to expand the scope of the Eighth Anmeeidt to provide medical care to transsexual

inmates, Wisconsin enacted legislation in 2006 ipithg the use of government funds to

* Seeinfra Part IV.
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provide hormone therapy or sex reassignment sutgergnssexual inmatésWhen a
Wisconsin transsexual inmate filed a complaint mgfathe State, a federal court granted an
injunction to continue hormone theraffy The Wisconsin case exemplifies two extremeseeith
transsexual inmates should not receive medicaineat for their disorder or, alternatively, they
should receive as much treatment as medically redui

Scholars and Supreme Court Justices suggest thatitfinal interpretation of the Eighth
Amendment was not to regulate the conditions afgms, but to prohibit torture, such as
“drawing and quartering or burning at the stakelt was not until recently that the United
States Supreme Court expanded the scope of théhEghendment to prison conditions.The
Supreme Court has defined “cruel and unusual pomesit’ as “the wanton and unnecessary
infliction of pain.”* Applying this definition to prison conditions.eltSupreme Court has held
that any harm to inmates that does not serve fantegge penological interest violates the Eighth
Amendment* The concept of “harm” is subject to interpretatiithin the paradigm of
“evolving standards of decency” what was once considered by society as “not hatraf
century ago may be considered “harmful’ today. ebd] the Eighth Amendment now requires
that prison authorities provide a duty of careltananates, such as providing adequate food,

clothing, shelter, and medical cdfe.
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Because the Eighth Amendment now requires adeghuatter and medical care,
incarceration of transsexual inmates raises naerdsting, and novel issues within the context
of the Eighth Amendment. Case law is replete wiihssexual inmates who have alleged that
their Eighth Amendment rights were violated durihgir incarceration. Transsexual inmates
have alleged that their health and safety aresktwhen they are placed in a facility designated
by sex and not by gend&r.For example, when prison authorities place agperative male
transsexual in a male facility, he is at risk ife-threatening conditions, including sexual astsaul
and rape® Some transsexual inmates have alleged that becdisese dangerous conditions,
they should be placed in a facility that matchesrtgender, and not their s&k.Still other
transsexual inmates have alleged that they haigghtato hormone therapy and sex change
operations as part of the Eighth Amendment’s reguémt to provide adequate medical Gre.
This paper focuses on the transsexual inmate’'edlfies in establishing an Eighth Amendment
claim and the legal hurdles they must overcomedeioto receive adequate medical care.

Until the late 1990s, the courts did not recogaizeanssexual inmate’s right to medical
care for their disorder. The courts have consalenany cases involving transsexual inmates
who have been denied the right to medical treatrivertheir gender identity disordét.

Recently, however, the courts have been much mmee to transsexual inmates’ right to
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hormone therap$? Because the Supreme Court has recognized “egp$tandards of

decency,” the lower courts have begun to expand ¥ievs regarding a transsexual inmates’
right to medical care, and the right to be freerfraruel and unusual punishment under the
Eighth Amendment is in transition. This transitisrmevolutionary. But there are heavy burdens
that the transsexual inmate must overcome to ggorogriate medical treatment for their
disorder.

Part Il of this paper will give a brief overvievi ttansgender inmates in the U.S. prison
systems. This part will examine how transgendeussition to the other side. The typical
regimen required of transitioning and the psychlalgporoblems that may occur when
transgender persons are denied the medically reagassatment at some point throughout their
treatment. This Part will also examine the Hargnfamin Standards of Care which is
comprised of (1) hormone therapy, (2) real life @ignce of living as a member of the opposite
sex, and (3) sex reassignment surgery. How thascparceive and interpret the Harry
Benjamin Standards of Care in cases involving grander inmates’ claims to medical treatment
under the Eighth Amendment will also be considerkedaddition, this paper will offer a brief
summary of the health risks associated with thenooe therapy and sex reassignment surgeries.

Part Il of this paper will provide a brief overweof the historical development of the
Eighth Amendment rights entitled to all inmatesexh the subjective and objective components
of an Eighth Amendment claim will be elucidated aonane leading Supreme Court cases will be
discussed.

In Part 1V, the subjective and objective compogrearftEighth Amendment claims will be

analyzed within the context of transsexual inmaeeking treatment for their disorder. The
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legal challenges transsexual inmates must overaommer to receive adequate treatment is
burdensome. However, compared to other Eighth Aimemt claims brought forth by inmates
with different medical conditions—both physical anéntal—the burdens transsexual inmates
must overcome is not entirely unique. The necgssiaments to prove an Eighth Amendment
claim and the reasons why transsexual inmates meest burdensome arguments will be
explained in detail.

Finally, in Part V, | will summarize this paper acoinclude with some recommendations
how transsexual inmates can receive more accesstakment in prison. | will argue that if
transsexual inmates’ need for more effective treatns highly dependent upon the
advancement of medical science. Physicians musti@je better methods of diagnosing severe
gender identity disorder and develop objectivescidt for treating the disorder. If this is not

possible, transsexual inmates will forever be dpuibtarcerated.

Part Il —Transsexuals: Definition and Treatment

Before discussing the transsexual inmates in prasa their rights to medical treatment
under the Eighth Amendment, it is important to ustend what transsexuals are and the scope
of the Eighth Amendment. This Part looks into hahwysicians and the courts define Gender
Identity Disorder, examines the types of medicaé¢eanssexuals need, and briefly describes the
health risks transsexuals may experience when asheried hormone therapy and sex

reassignment surgery.



A. Medical and Legal Definitions of Transsexualism.

Transsexualism, also referred to as gender dyspblgndrome and Gender Identity
Disorder, is a chronic medical condition that cause individual to strongly believe that he or
she is a member of the opposite $§&xThis strong belief is also associated with a serisatred
towards his or her own sexual characteristichus, a male who suffers from transsexualism
and believes that he is a woman may express extlegast towards his genitals. This same
person will usually desire to act and dress infeen@nate manner because of his belief that he is
in fact a woman. Transsexualism is, in effecttrang belief that he or she was “born in the
wrong sex.”?

Transsexuals should not be confused with transgeddpersons, homosexual individuals,
or transvestites. A transvestite is a person wit® @nd dresses contrary to his or her gender, but
is nonetheless satisfied with his or her anat6tj homosexual individual is one who is
satisfied with his or her anatomy and is attrattetthe same sex. A transgendered person may
act and dress contrary to his or her gender, bytrmaawant to undergo sex reassignment
surgery’’ A transgendered person may or may not be homasefuanssexuals are individuals
who are unsatisfied with his or her anatomy, ddsinendergo a surgical procedure to change
their sex, and are typically not homosexfls.

The Diagnostic and Statistical Manual of Mentadd@ders, a reference textbook that

medical experts rely on to assess and determieesa@s mental condition, recognized a

ij Standards of Carsupranote 4, at 12.
Id.
% p.T. Cohen-Kettenis and L.J.G. Gooréranssexualism: A Review of Etiology, Diagnosis| Aireatment46
JOURNAL OF PSYCHOSOMATIC RESEARCH 315, 316 (1999).
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71d. at 5.
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diagnosis of transsexualism for the first time @82%° In 1994, the Manual abandoned the term
transsexualism for Gender Identity Disord@rA person who suffers from Gender Identity
Disorder (hereinafter, “GID”) is one who is uncoméble with his or her sex, expresses a strong
identification with the other sex, and the inalitib be the other sex causes significant
difficulties in his or her ability to function irosiety®" In addition, the Manual is careful to state
that a person who suffers from gender identificaticsorder “is not concurrent with a physical
intersex condition® The Harry Benjamin International Gender Dysphéwsociation offers
three criteria for GID:
1. The desire to live and be accepted as a membaeafdposite sex;
2. The transsexual identity has been present perdisfenat least two years; and
3. The disorder is not a symptom of another mentalrdsr or a chromosomal
abnormality®®
Neither Diagnostic and Statistical Manual of Mer@orders nor the Harry Benjamin
International Gender Dysphoria Association offarohjective criteria for diagnosing GID.
Although studies have indicated that there mayibledical basis for GID? and that the

interaction between the brain and sex hormonesipipgrtant roles in establishing gender

21d. at 4.
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identity>® there are no objective criteria for diagnosing GiOndeed, many medical experts
have disagreed as to whether a particular indiviguan fact, suffering from GID’

Notwithstanding the inability to objectively diagge GID, research has clearly shown
that transsexuals suffer from emotional distress@ated with negative body image and an
inability to form meaningful social relationshipstivothers® Because they feel trapped in the
wrong sex, persons suffering from GID have beemknto mutilate or remove their own
genitals®

As early as the late 1970s, the courts have rezedrID as a severe medical
condition?® and the courts also acknowledge that those saffdrom GID can experience
psychological paiff* The courts accept the definition of GID as gibgrmedical experts, and
use the terms GID and transsexualism interchange&ihe court defined GID as “discomfort
and rejection of one’s gender based on physicabcheristics and sex assigned at bifth.”
Another court adopted the definition of transsetamalas set forth in a medical dictionary: “a
disturbance of gender identity in which the affegperson has overwhelming desire to change
anatomic sex stemming from the fixed convictiort theor she is a member of the opposite

sex.”® Several courts have cited the Diagnostic andsBtat! Manual of Mental Disorders and
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other medical dictionari€¥. Judge Posner described transsexualism as a peyittad disorder
that stems from the “disjunction between sexuattitieand sexual organé> The United States
Supreme Court defines transsexualism as “one wh{ddarare psychiatric disorder in which a
person feels persistently uncomfortable about hiseo anatomical sex,” and who typically seeks
medical treatment, including hormone therapy amdesy, to bring about a permanent sex
change.*®

There is no doubt, then, that courts which acdepekistence of GID must consider the
methods of treatment available to transsexualseNdvaluating whether a transsexual ought to
be afforded treatment under the law, the courtsilshoonsider not only the law governing the
right to treatment, but also the medical experizgdosis, the types of treatments medical

experts recommend, as well as the risks assocmtb@ddministrating such treatment.

B. Medical Treatment for Gender Identity Disorder

Not all transsexuals suffer from severe forms ) Gindeed, those who suffer from
GID have “differing degrees of severify”and not all transsexual require medical treatrffent.
When, however, an individual has been diagnosel avgevere form of GID, the Harry
Benjamin Standards of Care recommend a triadic oded treatment: hormone therapy, life

experience, and, if necessary, sex reassignmegersd? Although not required by the

*4Kosilek 221 F. Supp. 2d at 163 (citing the Diagnostic Statistical Manual of Mental Disorder®hillips, 731 F.
Supp. at 795, 796 n.5 (citing Merck Manual of Diagis and Therapy and Diagnostic and Statisticalldhof
Mental Disorders)Meriwether v. Faulkner821 F.2d at 412 n.5 (citing the Merck Manual @dighosis and
Therapy);White v. Nix 849 F.2d at 325-326 (same).
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*5 Farmer v. Brennan511 U.S. at 828 (quoting American Medical Assticia Encyclopedia of Medicine 1006
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Standards of Care, psychotherapy can aide theticansg individual to adapt to living as
another gende’ Psychologists and psychiatrists are importaaiding the transsexual in
getting hormone therapy. The endocrinologist, a medical expert who spizealin diagnosing
and treating hormonal disorders, enters into theupe when a psychologist or psychiatrist
attests that the patient is a person who suffers 6ID and desires hormone therdpyOnce

the transsexual person undergoes hormone therabg &vo year “life experience” behaving
like the opposite gender, the final transitionitage is sex reassignment, which is a procedure
that alters the transsexual’s genitals to mimicltie& and feel of the other sex.

Psychotherapy is the least radical form of treatnseiggested by the Standards of Care.
Psychotherapy may help patients suffering from @&kn to adapt to life by assisting them to
go through a “real life experience” where he or lshess as a member of the opposite sex and
take affirmative steps to behave like the gendeiintlividual believes he or she is meant td%e.
This real life experience is an important transitig role and may involve name changes, pitch
changes, and cross-dressifid\lthough psychotherapy may play an important mlthe
transitioning phase and has beneficial effétthe Standards of Care requires only real life
experience, not psychotherafyPsychotherapy may also be the least effective fufr

treatment. If a patient is truly suffering fronsevere form of GID, and is unable to gain access

4., at 11, 20.

Ld., at 16.

°21d., at 16, 23-27.

%1d., at 10-11, 17-18, 22-23.

>1d. at 22-23.

%5 Katherine RachlinJransgender Individuals’ Experiences of Psychothgré INTERNATIONAL JOURNAL
OF TRANSGENDERISM, alttp://www.symposion.com/ijt/ijtvo06no01 03.htifkast visited: March 23, 2007).
*% Standards of Carsupranote 4, at 11.
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to hormone therapy or sex reassignment, suicidebmaynsidered’ Studies have shown that
as least twenty percent of GID patients may attesujaide>®

For many transsexuals, hormone therapy is anteféetreatment that can cause both
biological and psychological changes. A femalenglandrogen will experience “a deepening
of the voice, clitoral enlargement, mild breasbpty, increased facial and body hair, and male
pattern baldness,” as well as “increased upper B@ygth, weight gain, increased social and
sexual interest and arousability, and decreasetahif® Males taking female hormones, such
as estrogen and progesterone, will experiencegpesite, but desired, results such as “breast
growth, . . . decreased upper body strength, sofjesf skin, decreases in body hair, slowing or
stopping the loss of scalp hair, decreased feralitd testicular size, and less frequent, less firm
erections.®® The Standards of Care state that cross-sex hasrane medically necessary:
“They improve the quality of life and limit psychig& co-morbidity, which often accompanies
lack of treatment. . . . [P]atients feel and apprare like the members of their preferred
gender.®*

Despite the benefits of cross-sex hormone thertgye are serious health rigksA
literature review of adverse effects associatetl male to female hormone therapy suggest
higher increases in venous thrombosis, pulmonatyodism, myocardial infarction, stroke, and

depressioft® Likewise, female to male hormone therapy may g&pee such adverse effects as

" A. Michel, M. Annsseau, JJ. Legros, et @he Transsexual: What About the Futyré@? EUR PSYCHIATRY
353, 355 (2002).

*®1d.

*9 Standards of Careupranote 4, at 14.

4., at 14.
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62 H. Asscheman, L.J. Gooren, and P.L. Ekludrality and Morbidity in Transsexual Patients wiflioss-Gender
Hormone Treatmen88 METABOLISM 869 (1989).

83 Eva Moore, Amy Wisniewski, and Adrian Dolindocrine Treatment of Transsexual People: A Regfew
Treatment Regimens, Outcomes, and Adverse EBSCEOURNAL OF CLINICAL ENDOCRINOLOGY &
METABOLISM 3467, 3469-3470 (2003).
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decreased insulin sensitivity, ovarian disease paud lipid profiles®® Notwithstanding these
potential and real side effects, studies have slieovn that the administration of cross-sex
hormones affect emotional stability and “psychodadjielief.”®

Some transsexuals with severe GID will opt for massignment surgery in order to be
more complet&® While sex reassignment surgery cannot changes @hebmosomes, it can
transform the external genitafia. Females transitioning to males may undergo mastees,
have their internal reproductive organs removed,ardertake genital reconstructigh.

Similarly, males transitioning to females may umieelectrolysis, undertake extensive facial,
upper body, and hip reconstructive surgeries &ratir accentuate feminine profiles, as well as
genital reconstructioff,

The operating surgeon who performs the sex reas&gt surgery proceeds only when
the mental health professional and endocrinold@st closely monitored the patient’s progress
and need to undergo sex reassignmerithe Standards of Care suggest that sex reassignme
surgery is an effective form of treatment for thesinsevere forms of gender identity disorder

and is not “experimental,’ ‘investigational,” ‘edéve,” ‘cosmetic,” or optional in any meaningful

sense.™

®1d. at 3470.

% Ditte Slabbekoorn, Stepahnie H.M. Van Goozen, $3uG. Gooren, and Peggy T. Cohen-KettdFfi@cts of
Cross-Sex Hormone Treatment on Emotionality in $saruals5 INTERNATIONAL JOURNAL OF
TRANSGENDERISM, ahttp://www.symposion.com/ijt/ijtvo05n003 _02.htftast visited: March 23, 2007); Michel,
supranote 57, at 358.

% “The desire for [sex reassignment surgery] origindrom an experienced discrepancy between oar’sfs
assignment on the one hand and one’s basic sess# at a male or female (gender identity) onother hand.”
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13



Based on anecdotal evidence, individuals who hageessfully transitioned to their self-
identified gender through sex reassignment surgegpgear to lead a more improved fite.
Research has shown positive outcomes as a resdikabassignment surgeries, such as “self-
esteem, body image, socioeconomic adjustment, ydit@| social relationships, psychological
status and satisfactio®

Sex reassignment surgery is a radical procedure study that reviewed more than 100
international medical studies of post-operativagsgxuals concluded that there was no evidence
that sex reassignment surgery was clinically eifect In contradistinction to that study,
several medical articles have shown that sex rgasgnt is an effective treatment for gender
identity disorder. In a review of the medicald@tire, one article points out that at least 75
percent, and as much as 90 percent, of those wdherwent sex reassignment were satisfied
with their transformatio® A higher percentage of female to male transsexegorted
increased satisfaction than their counterp@rtBeelings of long-term regret among those who
underwent sex reassignment surgery were remarkally-less than 2 perceff. Indeed, less

than 2 percent of those who successfully undersexnteassignment committed suici8e.

2 See, e.g.Standards of Carsupranote 4.

3 The Wessex Institute for Health Research and Dpwent, “Surgical Gender Reassignment for the Male
Female Transsexual People” (Sept. 1998 ttats://www.epi.bris.ac.uk/rflast visited: March 20, 20075ee also
Michel, supranote 57, at 358-359.

" David Batty, “Sex changes are not effective, ssgarchers,” Guardian Unlimited (July 30, 2004), at
http://society.guardian.co.uk/mentalhealth/sto8180,1272093,00.htnflast visited: March 20, 2007). But see
Christine Burns, “A change for the better,” Guardignlimited (August 3, 2004), at
http://society.quardian.co.uk/health/story/0,,1 2B R0.html(last visited: March 20, 2007) (expressing skegic
of the findings made by the aggressive researetiigence facility).

S Michel, supranote 57, at 353-54.
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In yet another study, GID experts reviewed the o@diterature from the 1960s through the
1990s, and concluded that sex reassignment sutgiegtively resolves the gender identity
disorder transsexuals suffer fror?.”

Most studies suggest that hormone therapy andesessignment surgery are effective
forms of treatment for individuals suffering frorargler identity disorder. Before addressing the
guestion as to whether prison officials should pevranssexual inmates hormone therapy and
sex reassignment surgery, we must turn our attemiohe requirements of an inmate’s medical

care under the Eighth Amendment of the United St&@nstitution.

Part Ill — The Eighth Amendment

The Eighth Amendment of the U.S. Constitutionetdhat “Excessive bail shall not be
required, nor excessive fines imposed, nor cruélesual punishments inflicte§®* Throughout
the course of time, there has been tremendousajevehnt over the concept and meaning of
“cruel and unusual punishment.” This Part providdsief background of the Eighth

Amendment and the current requirements for statiaglid Eighth Amendment claim.

A. A Brief Background of The Eighth Amendment

The United States Supreme Court has noted thatriheiples of the Eighth Amendment
can be traced as far back as the Magna Gartafact, the language of the Eighth Amendment

was copied virtually word-for-word from the EngliBlill of Rights of 1689 at a time when

9 Cohen-Kettenissupranote 25, at 327.
80U.S. Const. amend. VIIL.
8 Harmelin v. Michigan501 U.S. 957, 967 (1991).
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whippings, pillorings, breaking on the wheel, aigethbowelments were commonpl&ée.
Some scholars argue that the Founders only intetedpibhibit “torturous or barbaric
punishments”and nothing more when they ratified the Eighth Adment®® This view appears
to be consistent with the Supreme Court’s earfenions®® In the middle of the twentieth
century, the Supreme Court adopted a much broatlpretation, and the concept of “cruel and
unusual punishment” was no longer “limited to thpsactices condemned by the common law
in 1789."° The Court subjected cruel and unusual punishioesh “evolving standard of
decency that mark the progress of a maturing sptiét

Abandoning the view that “cruel and unusual punishthis limited to only “torturous
and barbaric” acts by the Federal Government, thltE Amendment is now applicable to the
States through the Fourteenth Amendnfiéand proscribes “unnecessary and wanton infliction

188

of pain™® upon its inmates. Therefore, if punishment isessive, it is by definition “cruel and

unusual.” The concept “cruel and unusual’ is aadgic concept that changes through the

82|d., at 966. “That excessive Bail ought not to beuirsgl, nor excessive Fines imposed; nor cruel anual
Punishments inflicted.” Bill of Rights, 1689, 1 &M., ch. 2 (Eng.) (modern spellings used). Fdascinating
historical perspective on the origins and develapnoéthe Eighth Amendment, see Justice Scaliaiisiop in
Harmelin Celia RumannTortured History: Finding Our Way back to the Laxigins of the Eighth Amendment
31 PEPP. L. REV. 661, 666-682 (2004); Stephen 1r, Bgmmetric Proportionality: A New Perspective on the
Cruel and Unusual Punishment Claus8 TENN. L. REV. 41, 43-46 (2000fee als&heldon R. Shapiro,
Annotation: Federal Constitutional Guaranty Agailuel and Unusual Punishment—Supreme Court C&88ek.
ED. 2d 932 (2006). See alBe Kemmlerl36 U.S. 436 (1890).

8 parr,supranote 82; Anthony F. Granucé¢Nor Cruel and Unusual Punishment Inflicted”; Thei@inal Meaning
57 CAL. L. REV. 839, 842 (1969).

8 See, e.gWilkerson v. Utah99 U.S. 130 (1878) (holding that execution binfirsquad is not cruel or unusual
punishment).

% Ford v. Wainwright 477 U.S. 399, 405-06 (1986).

8 Trop v. Dulles 356 U.S. 86, 101 (1958) (“The [Eighth] Amendmentst draw its meaning from the evolving
standards of decency that mark the progress oftarimg society”). SeealsoGregg v. Georgig428 U.S. 153, 171,
173 (1969) (The Eighth Amendment “must be capableider application than the mischief which gaveiith . . .
must draw its meaning from the evolving standafdfeoency that mark the progress of a maturingesgci. .
[and] must accord with the ‘dignity of man.™) (grhal citations omitted).

%" Robinson v. California370 U.S. 660 (1962) (invalidating state stathes inflict cruel and unusual punishments
and overturnindgervear v. Massachuset® U.S. (5 Wall.) 475 (1866)).

8 Estelle 429 U.S. at 103 (quotin@regg 428 U.S. at 153).
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course of tim&” In the past several decades, the Eighth Amendh@nbeen applied to
concepts related to proportionalyprison conditions! and medical car&

In a decisive and influential case decided in 19[é United States Supreme Court
expanded the scope of the Eighth Amendment to mequison officials to provide adequate
medical care to inmaté3. In this case, the plaintiff-inmate had allegeat the suffered a serious
back injury and prison officials provided inadeaquatedical treatmerif. The Court held that
there was no valid penological purpose for dengintailing to provide treatment for an
inmate’s serious medical neetisThe Court subsequently set out a two-prongeddesstablish
a valid Eighth Amendment claiffi. First, the inmate would need to show that shéeged from
a serious medical neéd.Second, the inmate would need to show that pusficials refused or

failed to provide adequate medical c&teThus, when an inmate suffers from a serious raédic

8 Weems v. United Statexl 7 U.S. 349 (1910 rop v. Dulles 356 U.S. 86 (1958).

% The connection between the Eighth Amendment aopgptionality is a relatively recent phenomenoncldssic
example idHutto v. Davis 454 U.S. 370 (1982) (reversing the Fourth Cir@atrt’s decision to overturn a 40 year
sentence for possession of small quantity of mamig). The modern trend towards the Eighth Amen tliareth
proportionality was first recognized 8olem v. Help64 U.S. 277 (1983) (life sentence for writingaal check
was not proportional and therefore “cruel and uatiswithin the meaning of the Eighth Amendment).

1 1n 1981, the Supreme Court extended the Eighthriment to prison conditions denying inmates thenfmal
civilized standards of life’'s necessitieRhodes v. Chapmand52 U.S. 337, 347 (1981). There, the Court kiedd
conditions of confinement may violate an inmat@htto be free from cruel and unusual punishméaht. This
broad interpretation of the Eighth Amendment predicdhmates a flexible, legal framework to estabdisrEighth
Amendment claim. For example, the Court held ghadn-smoking inmate who had been exposed to deungjgr
high levels of second hand smoke and was harmadesilt may have an Eighth Amendment clatelling v.
McKinney 509 U.S. 25 (1993). Similarly, a shirtless inenaho is handcuffed to a hitching pose underndwegh t
sun for seven hours and given minimal amountsiokdrg water is a violation of the Eighth Amendmehtope v.
Pelzer 536 U.S. 730 (2002). The Eighth Amendment ie atgplicated when an inmate is at risk for assanit
prison officials either disregard or fails to agtnitigate that harmFarmer v. Brennan511 U.S. 825 (1994). The
Eighth Amendment is also implicated when a prisificial exercises excessive force and the inmatsdwmt suffer
serious injury.Hudson v. McMillian 503 U.S. 1 (1992).

92 Estelle v. Gamble429 U.S. 97 (1976).

9 Estelle v. Gamble429 U.S. 97 (1976).

*1d. at 100-102.

®1d., at 103.

%1d., at 104-106.

71d., at 105-105.

®1d., at 106.
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need and prison officials act with deliberate ifeténce to that medical need, the Eighth
Amendment may be implicatéd.

The Supreme Court’s two-pronged test has mowvedbtlier courts to be equally liberal
in its interpretation of the Eighth Amendment witlthe medical context. For example, the
Eighth Amendment may be violated when prison adfrefuse a paraplegic inmate from
entering into the prison infirmary because he @seteelchait’® Prison officials may violate
the Eighth Amendment by refusing abortion procesltioefemale inmate’$* Similarly, when
an inmate contracts an infection and requires na¢tlieatment, the Eighth Amendment may be
implicated when prison officials fail to provide dieal care'®®> Delaying treatment may also
implicate the Eighth Amendmett® Failure to provide treatment for a mental illnessy also
implicate the Eighth Amendmett!

The courts are cautious not to stretch the Eigimiendment too far. Nothing in the
Eighth Amendment requires that inmates be treaigdthe best, state of the art treatméhnt.
Furthermore, where there is a difference of opifietween physicians or between inmates and a
physician, the courts will not second guess thesjaiign’s independent medical judgméfft.

Indeed, the Eighth Amendment requires only adeques¢ment for serious medical needs, and

% The two-pronged test is much more complex thareaspat first glance. There are many illnessesctirmot be
readily diagnosed or agreed upon. Additionallgréhcan be more than one method of treatment fdinass or
injury, and there is considerable debate as tomtn@atment is more effective. The courts relywiigan the
independent judgment of medical professionals.s ihdiscussed in further detailimfra Part V.

190\weeks v. Chaboud984 F.2d 185 (6th Cir. 1993).

%1 Monmouth Co. Corr. Inst. Inmates v. Lanza884 F.2d 326 (3d Cir. 1987).

192 aFault v. Smith834 F.2d 389 (4th Cir. 1987).

193 35ee, e.gDean v. Coughlin623 F. Supp. 392 (S.D.N.Y. 1989)pombs v. Bell798 F.2d 297 (8th Cir. 1986).

104 See, e.gHoptowit v. Ray682 F.2d 1237 (9th Cir. 1982) (prisons are resflito provide psychiatric and
psychological care for its inmate8owring v. Godwin551 F.2d 44, 47 (4th Cir. 1977) (“We see no ulyiley
distinction between the right to medical care foygcal ills and its psychological or psychiatrauaterpart.”).

195 3See, e.g., Taylor v. Barnetio5 F. Supp. 2d 483 (E.D. Va. 2000) (inmatesateentitled to state of the art drugs
if basic, but equally effective, treatments arealilgeavailable).

196 SeeBowring, 551 F.2d at 48 (“We disavow any attempt to seegumeks the propriety or adequacy of a particular
course of treatment. Along with all other aspettsealth care, this remains a question of sountepsional
judgment.”) (citation omitted). See aligra note 137 and accompanying text.
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in many cases, inmates may have difficulty provimat she has a serious medical condition that
requires treatment and that prison officials a¢hwleliberate indifference with regard to that

need.

B. Proving a Valid Eighth Amendment Claim WithiretMedical Context: A Primer

To prove a valid Eighth Amendment claim againsietand unusual punishment in the
medical context, an inmate has to satisfy a twowged test®” The inmate must first prove,
objectively, that she suffers from a serious mddiead that requires treatméfit. Second, she
must prove, subjectively, that prison officials eeleliberately indifferent to that medical need.
Deliberate indifference may be proved by showirgg the prison officials were aware of the
medical need and disregarded it or otherwise fade@spond adequatel§?

For example, an inmate exposed to high levels adrs#-hand smoke may have a claim
for relief under the Eighth Amendmélif. First, an inmate-plaintiff must prove, objectiyethat
“he himself is being exposed to unreasonably haykls of [second hand smoke],” which
“requires a court to assess whether society corssitie risk that a prisoner complains of to be so
grave that it violates contemporary standards oédey to expose anyone unwillingly to such a
risk.”*** Secondly, the inmate must prove, subjectivelgt thrison officials were deliberately

indifferent to his plight as a non-smoker placed smoking environment** This prong

ig; See, e.g., Hellings09 U.S. at 35-3@&stelle 429 U.S. at 104-106.

Id.
199 The plaintiff “must allege acts or omissions stiéntly harmful to evidence deliberate indifferemceserious
medical needs.” Estelle, 429 U.S. at 106. Praadtrbe shown that the prison official knew of amtebarded “an
excessive risk to inmate health or safetizdrmer, 511 U.S. at 836-837. The prison official mustibeth [| aware
of facts from which the inference could be drawat # substantial risk of serious harm exists, andlraws the
inference.” Id.
110 Helling, 509 U.S. at 28, 35 (1993).
d., at 35-36.
112 Id.
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requires an inmate to show that defendants kneweo$erious harm associated with second
hand smoke and failed to prevent or reduce théiHixed of the harnt®

As in the above example, an inmate must satistyoaprong test if she was denied
appropriate medical treatment. First, the inmatistrallege that she had a serious medical need
that required treatment and, secondly, that prifGoials were deliberately indifferent to that
d:!.l4

nee A serious medical need may be defined as a regdst “so obvious that a lay person

would recognize the necessity for a doctor’s aiberitor “where denial or delay causes an
inmate to suffer a life-long handicap or permaress.™

Thus, consider an inmate with a dislocated j#The inmate suffers from lockjaw, an
inability to keep his jaw in one place, difficulyith eating, and pain on the side of the face. The
inmate has a serious injury that would be obviauary lay person. Therefore, the objective
component of an Eighth Amendment claim is satisfid¢hen an oral surgeon refuses to take X-
rays or examine the inmate, thereby delaying treatpthe subjective component of an Eighth
Amendment may be satisfied.

If inmates who suffer from severe forms of GID sedpsently suffer from emotional

harm and are at some risk of suicide, failure spoad to the inmate’s medical needs for

hormone therapy and sex reassignment surgery malicate an Eighth Amendment.

Part IV — GID Treatment in Prison and the Eighth Amendment
As we have learned, the medical literature infoumshat GID may be a serious medical

disorder that must be treated. We have also ldaiva the Eighth Amendment requires that

113 |d.

114 Estellg 429 U.S. at 104-106.

115 Monmouth Couty Corr. Inst. Inmates v. Lanzé884 F. 2d 326, 347 (3d Cir. 1987).

18 This example is taken froiolton v. Fraitellone 1997 U.S. Dist. LEXIS 8431 (S.D. N.Y. 1997).
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inmates be provided adequate medical care for seeious medical needs. Despite repeated
requests for hormone therapy and sex reassignmeggry, prison officials refuse or fail to
provide these forms of treatméenf. Consequently, inmates suffering from severe Gaieh
engaged in acts of self-mutilation, self-castratamd suicide attempts®

At face value, it would appear relatively simpde & transsexual inmate to establish a
two-prong test to establish that the prison’s failto provide these treatments violate the Eighth
Amendment. Thus, an inmate who alleges that stiersdrom GID and seeks treatment for her
condition would be required to prove that she saffeom such a condition and that failure to
treat her condition would cause her harm. She avoakd to show, objectively, that she suffers
from GID, and that this condition is a serious nsatineed within the meaning of the Eighth
Amendment. She would also need to show, subjdgtitleat prison officials were aware of the
need for medical care or of the facts from whidh tleed could be inferred and failed to take
affirmative action as to provide adequate mediead ¢o treat the condition.

A court may, for example, agree that refusal tatioole hormone therapy she had been
receiving prior to incarceration may constitutelsiate indifferencé!® Similarly, a prison
official may act with deliberate indifference if fals to respond to an inmate’s repeated request

for GID treatment?® A blanket policy denying transsexuals accessedical treatment may

17 See, e.g., Kosilek v. Malong21 F. Supp. 2d at 159 (D. Mass. 20@)pco v. Moritsugu222 F.2d 99, 106 (2d
Cir. 2000);White v. Farrier 849 F.2d 322, 325 (8th Cir. 1988)eriwether 821 F.2d at 410 (7th Cir. 198T)/olfe
v. Horn, 130 F. Supp. 2d 648, 652 (E.D. Pa. 2001).

18 3ee, e.gSupre v. Rickettd92 F.2d at 960 (engaged in mutilation of sex osyjdarrett, 292 F. Supp. at 284
(threatening to mutilate her genitalgYhite v. Farrier 849 F.2d 322, 323 (8th Cir. 1988) (threateningdmmit
suicide and castrate himsel)g’Lonta v. Angelone330 F.3d 630 (4th Cir. 2003) (samkpsilek 221 F. Supp. at
98 (same).

19\Wolfe v. Horn 130 F. Supp 2d 648, 643 (E.D. Pa. 2001).

120 Cuoco v. Moritsugu222 F.2d 99 (2d. Cir. 2000).
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also implicate the Eighth Amendment. However, these scenarios oversimplify the issues

overlook several potential arguments the transdemmeate must overcome.

A. The inmate fails to satisfy the objective coment of an Eighth Amendment claim.

Establishing the objective component of an Eightiendment claim is relatively
straightforward and usually does not present prableAll an inmate needs to do is simply show
that he or she suffers from a serious iliness, itimmgl or injury; and that this requires medical
treatment. However, where the illness, condit@mnjury, is not obvious, or is otherwise
difficult to diagnose, an inmate may not be ablsatisfy the objective component. In the same
vein, where the illness, condition, or injury igpapent, but is not as serious as to require medical
assistance, the objective component of an Eightlke#dment may not be satisfied. With regard
to GID in an Eighth Amendment claim, the transgendmate faces two possible arguments that

may be raised by the defendants.

1. There is no objective criterion for diagnostgnder Identity Disorder.

A serious medical need is “one that is so obvibas even a layperson would easily
recognize the necessity for a doctor’s attentiGh. Thus, a pregnant female inmate who may not
be “showing” nonetheless has a serious medical méeth she is in pain, bleeding, passing clots,
and unable to conduct her usual activities of daiipng.*?® In less obvious, or more complicated,

cases, physicians may disagree as to diagnosiharappropriate course of treatment. Where

121 5ee, e.gBrooks v. Berg270 F. Supp. 2d 302, 305 (N.D.N.Y. 2003) (blarpadicy prohibiting treatment for
gender identity disorder implicates the Eighth Aaraent).

122pgol v. Sebastian Count#18 F.3d 934, 944 (8th Cir. 2005) (quotifahnson v. Busb®53 F.2d 349, 351 (8th
Cir. 1992)).

123 Id.
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there is no objective criterion for a diagnosisgfsychological disorder, an inmate’s medical
need may not be so serious as to require treatment.

The courts have held that inmates are entitledsyslgatric treatment?* But since GID
is difficult to diagnose, it is understandable thegtdical experts will disagree whether a
particular inmate might have this condition. Adetabove, there is no objective criterion for
diagnosing GID. Therefore, in cases where thezelmagreements among physicians as to
whether an inmate suffers from gender identity dieqg deliberate indifference will be difficult
to prove. For example, medical experts questiavieether an inmate—who alleged that he was
trapped in a woman'’s body, but sported a mustachas-imfact suffering from GIB?®  In this
case, three experts agreed that the inmate sufienedGID, but a fourth did nd€® The court
held that whether the inmate was in fact a transslexas a question of fact that required further
inquiry.**” Similarly, when an inmate insists that she saffeom GID, requests hormone
therapy and sex reassignment, but refuses to spdak mental health expert, there will be
concern as to whether the inmate is genuinelyrssexual?®
The courts have considered cases whereby inmatiesed to have suffered from certain

psychological illnesse%’ However, where there is no evidence or obviouspgms to suggest

that an inmate suffers from a psychological disordquiring treatment, the courts will not

124 |nmates have a right to psychiatric caBee, e.g., Bowring v. GodwiB51 F.2d. 44, 47 (4th Cir. 1977) (“We see
no underlying distinction between the right to neediicare for physical ills and its psychologicalpsychiatric
counterpart.”). A number of courts have ciolwring with approval. See, e.g., Horn v. Madison County Fiscal Ct.,
22 F.3d 653, 660 (6th Cir. 19948mith v. Jenkins, et aB19 F.2d 90, 93 (8th Cir. 199@reason v. KemB91

F.2d 829, 834 (11th Cir. 1990).

125\White v. Nix849 F.2d 322 (8th Cir. 1988).

12614, at 324-325.

271d. at 328.

28| ong v. Nix 86 F.2d 761 (8th Cir. 1996).

129 gee, e.g., Ciarpaglini v. Kalla2005 U.S. Dist. LEXIS 25560 (W.D. WI. 2005) (inteauffering from bipolar,
panic disorder, and attention-deficit hyperactidigorder);R.T. v. Gross298 F. Supp. 2d 289 (N.D. N.Y. 2003)
(inmate with either bipolar disorder or antiso@atsonality disorder)Greason v. Kem@B91 F.2d 829 (11th Cir.
1990) (inmate with schizophrenia and suicidal texcgss)
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second-guess the independent judgment of medigaigians>® The transsexual inmate will be
unable to prove the objective component of the thigtmendment claim if physicians find no

evidence of GID.

2. Gender Identity Disorder is not a serious meidieed.

The Eighth Amendment is not implicated when medigderts exercise their
independent medical judgmerit. Thus, even if an inmate has been diagnosed with a
psychological disorder, it may not rise to the lesfenecessary proactive treatment. Therefore,
even if an inmate suffers from GID, a physician may believe that it is so serious a medical
need that requires treatment. Although most—ifalet-courts agree that GID is a serious
medical conditiof*? that should be treated like other psychiatric dises'®? the courts will not
second-guess the independent judgment of medigaigians!** Given that there are varying
degrees of severity of GID, a court will not secguess physicians who refuse to treat inmates
suffering from GID.

The courts’ deference to medical experts in trangsdnmate cases is not unique. The

courts have held that physicians who deny inmatesio pharmaceuticals or surgical treatment

130Bowring 51 F.2d at 48 (“|W]e disavow any attempt to sekgness the propriety or adequacy of a particular
course of treatment. Along with all other asp@ttseath care, this remains a question of sounfggsmnal
judgment.”);Thomas v. Pate, et.ak93 F.2d 151 (7th Cir. 1974) (“Courts will ndteanpt to second-guess licensed
physicians as to the propriety of a particular toof medical treatment for a given prison-patignBoring v.
Kozakiewicz833 F.2d 468, 473 (3d Cir. 1987) (“Courts willt reecond-guess the propriety or adequacy of a
particular course of treatment [which] remains asiion of sound professional judgment.™) (citiimgnates of
Allegheny County Jail v. Pierc612 F.2d 754, 762 (3d Cir. 1979)).

131 Estelle 429 U.S. at 10ANhite v. Farrier 849 F.2d at 32Bupre 792 F.2d at 960-64See also Snipes v.
DeTella 95 F.3d 586, 592 (7th Cir. 1996) (“Whether and/lpain associated with medical treatment should be
mitigated is for doctors to decide free from judidnterference . . .").

132 35ee, e.gKosilek 221 F. Supp. 2d at 16Cuoco v. Moritsugu222 F.3d 99 (2d Cir. 2000ylaggert 131 F.3d
670, 671 (7th Cir. 1997Barrett, 292 F. Supp at 288rown, 63 F.3d 967, 969 (10th Cir. 199%¥hite v. Farrier
849 F.2d 322, 325-26 (8th Cir. 1998gulkner 821 F.2d 408, 412 n.5 (7th Cir. 198B)poks v. Berg270 F. Supp.
2d 302, 304 (N.D.N.Y. 2003Wolfe v. Horn 130 F. Supp.2d 648, 652 (E.D. Pa. 200%hite v. Nix849 F.2d 322
(8th Cir. 1998).

13 35ee, e.gMeriwether 821 F.2d at 413ylaggert 131 F.3d at 671.

134 Seeinfra note 138.
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do not necessary give rise to an Eighth Amendmlaithc For example, where an inmate
suffered withdrawal symptoms related to his addicof barbiturates, the Eighth Amendment
was not implicated when a physician refused theatera request for Thorizine to alleviate the
withdrawal symptom$®® In addition, homeopathic alternatives to surgbat are not
“substantial departures” from accepted medical jneligt does not give rise to Eighth
Amendment claim$3®

Except in cases where a physician has no trainiagparticular area of medicirt&’ the
courts are reluctant to second-guess the indepepdiyment of medical physician® If the
courts accept the medical judgment entered intogberd that a given inmate’s GID is not so
serious as to require treatment, the objective @mapt of an Eighth Amendment claim cannot

be satisfied.

B. The inmate fails to satisfy the subjective comgnt of an Eighth Amendment claim.

In most cases, it will be relatively easy for amate to show that he or she suffers from a
serious form of GID. The objective component & Eighth Amendment claim is generally not

an issue. However, proving the subjective compbagan Eighth Amendment claim is far

135 Mathis v. Pratt 375 F. Supp. 301 (N.D. Ill. 1974).

136 See, e.gHollon v. Prison Health Services, et,&006 U.S. Dist. LEXIS 78674 (S.D. In. 2006) gori policy
requiring conservative treatment of hernias thasdwot interfere with daily living does not impliedighth
Amendment). See al€dovington v. Kalonick1984 U.S. Dist. LEXIS 23792 (S.D. N.Y. 1984) (iata with facial
scars disagrees with his plastic surgery aboutnreat).

137 See SmIth919 F.2d at 93 (a case involving inmate allediighth Amendment violations and the court
expressed concern that inmate’s physician hadaiarig in mental health).

138 Bowring 51 F.2d at 48 (“[W]e disavow any attempt to sekgness the propriety or adequacy of a particular
course of treatment. Along with all other asp@ttseath care, this remains a question of sounfggsmnal
judgment.”);Thomas v. Pate, et.ak93 F.2d 151 (7th Cir. 1974) (“Courts will ndteanpt to second-guess licensed
physicians as to the propriety of a particular toof medical treatment for a given prison-patignBoring v.
Kozakiewicz833 F.2d 468, 473 (3d Cir. 1987) (“Courts wilt reecond-guess the propriety or adequacy of a
particular course of treatment [which] remains astion of sound professional judgment.™) (citiimgnates of
Allegheny County Jail v. Pierc612 F.2d 754, 762 (3d Cir. 1979)).
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more problematic, particularly for inmates with rnllnesses>° The subjective component
requires a showing that prison officials acted wiétiberate indifference with regard to the
inmate’s serious medical needs. Specifically,itingate would need to show that prison officials
knew of the inmate’s iliness or condition and aatedhiled to act in such a way as to treat that
illness or condition adequately. Thus, when anaitams refused hormone therapy and the
withdrawal symptoms of hormone therapy severelgafthe inmate’s physical and emotional
states, prison officials may be acting with deléierindifferencé’® When, however, prison
officials concede that they knew of the illness affdred treatment, the inmate may still show
deliberate indifference by proving that the treattmeceived was inadequate. In this situation,
transsexual inmates must be able to prove thatehément is in fact adequate and not
controversial. The inmate cannot, however, reqgtesmost effective form of treatment

available to her.

1. There is no constitutional right to a specific treant.
Although failure to provide any treatment for aices medical need violates the Eighth
Amendment, the courts have held that neither hoemtberapy nor sex reassignment surgeries
are constitutionally mandated, and nor inmatesale la right to a particular type of

treatment:** Thus, so long as the treatment is adequate,igffetEAmendment is not

139 See generally Lori A. MarschkBroving Deliberate Indifference: Next to Impossitie Mentally Ill Inmates39
VAL. U.L. REV. 487 (2004).

140 phillips, 731 F. Supp. at 800-01 (W.D. Mich. 1990).

141 supre,792 F.2d at 963 (“We are . . . unable to conclibee federal law requires prison officials to adrsiai
female hormones to a transsexual inmatefgriwether 821 F.2d at 413 (Transsexual inmates do “not laanght

to any particular type of treatment, such as estrdgerapy . . .")Maggert 131 F.3d at 671 (Prison officials are not
legally obligated to “authorize the hormonal anchstal procedures that in most cases at leastduMoeiinecessary
to ‘cure’ a prisoner’s gender dysphorialgmh 633 F. Supp at 353 (same).
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implicated’*? Because not every refusal of medical treatmenstitoites a violation of the
Eighth Amendment, one must try to determine whatiiimally necessary to treat the illné&s.

In denying a transsexual inmate the right to estinpthe Seventh Circuit Court held that
an inmate

does not have a right to any particular type ddtireent, such as estrogen

therapy . . . . Given the wide variety of optionsigble for the treatment of

gender dysphoria and the highly controversial matdrsome of these options, a

federal court should defer to the informed judgnamdrison officials as to the

appropriate form of medical treatméfit.

Consistent with the view that hormone therapy sexreassignment surgeries are not
constitutionally mandated, the courts have equadlg that there is no constitutional right of
inmates to receive methaddfieor a recommended leg braé8. Similarly, where there were
alternatives to teeth extraction and an inmateccaat prove that teeth extraction was not a
medically appropriate treatment, a court held tieiberate indifference could not be shown
unless there were other, non-medical consideratimreh as cosfs! Likewise, when an inmate
claimed that the drug Ansaid controlled his paittdrehan Naprosyn, the court held that the

prescribing physician did not act with deliberatdifference because Naprosyn has a better

14235ee, e.g., Chance v. Armstrong3 F.3d 698, 703 (2d Cir. 1998) (“So long astteatment given is adequate,
the fact that a prisoner might prefer a differeatitment does not give rise to an Eighth Amendvietdtion.”).
14341t is a matter of determining the civilized minimm of public concern for the health of prisonerbkjal depends
on the particular circumstances of the individuggner.” Ralston v. McGoverril67 F.3d 1160, 1162 (7th Cir.
1999).

144 Meriwether 821 F.2d at 413. See also Judge Posner commigtetggert 131 F.3d at 672 (“Withholding from a
prisoner an esoteric medical treatment that ordwibalthy can afford does not strike us as a fdromuel and
unusual punishment. It is not unusual; and we cbsee what is cruel about refusing a benefitperaon who
could not have obtained the benefit if he had neéth from committing crimes.”).

145Holly v. Rapone et gl476 F. Supp. 226 (E.D. Pa. 1979).

146 Floyd v. Andersan2005 U.S. Dist. LEXIS 21219 (D. Minn. 2005).

147 Brooks v. Andrew2006 U.S. Dist. LEXIS 38439 (E.D. Cal. 2006).
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safety record and both drugs were equally effecti¥eGiven that both drugs were equally
effective, there was no constitutional right to Aias

Since the Eighth Amendment does not require thabprofficials provide the best and
most appropriate course of treatm&fitthere is nothing to suggest that transsexual iasnaave
a right to a specific treatment to treat their dilgw. On the other hand, if there is no other
known course of treatment available, transsexualtes may receive hormone therapy or sex
reassignment surgery to treat their disorder, hacthoice of treatment would depend on which

treatment was minimally necessary to treat therdeso

2. Failure to provide an equally effective coursereitment does not implicate
the Eighth Amendment.

An inmate may be able to prove deliberate indiffieeeif prison officials or medical
physicians insist on easier, but less effectivenfoof, treatment. The courts have held that
where an inmate suffers from a serious medical feadier but less efficacious course of
treatment” can constitute deliberate indiffereff@eThus, an inmate with a serious medical need
may show deliberate indifference if a physiciansaptperform easier and cheaper ways of
treating the illness, condition, or injury. Foraexple, an inmate with a cavity may be able to
show deliberate indifference if there are less six@ methods other than the recommended tooth

151

extraction.”” Similarly, an inmate whose ear was cut off mayprdeliberate indifference

when operating surgeons refuse to reattach thieegause sewing the stump was an easier and

148 Blaisdell v. Tanner2002 U.S. Dist. LEXIS 5776 (D. Minn. 2002).

149«A prison is not required by the Eighth Amendmemgive a prisoner medical care that is as godueasould
receive if he were a free person, let alone aneifl person. He is entitled to only minimum cargldggert 131
F.3d at 671-72 (citingdudson v. McMillian 503 U.S. 1, 9 (1992) (other citations omitted)).

150Waldrop v. Evans871 F.2d 1030, 1035 (11th Cir. 1989).

151 Chance v. Armstrond.43 F.3d 698 (2d Cir. 1998).
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less efficacious course of treatmétft. However, deliberate indifference will not be foumhere
a physician prescribes chiropractic care insteggthafmaceuticals because the former may be an
equally effective course of treatment accepted bglical standards?>

Where physicians prescribe equally effective treainfor GID, such as hormone therapy
instead of sex reassignment, no deliberate iniffee will be found. Thus, no deliberate
indifference was found when a male-to-female trexgal inmate was prescribed androgens
(male hormones) instead of estrogen (female horg)dtfe Similarly, a court may not find
deliberate indifference when prison officials denfranssexual inmate’s request for sex-

reassignment surgery because hormone therapy weguatly effective form of treatmeft’

3. Treatment for Gender ldentity Disorder is comérsial.

Although an inmate does not have the right toivecas good medical care as she would
have received outside of prisbii,the Standards of Care provide that hormone themapysex
reassignment surgery is neither elective nor erpartal. Nonetheless, the courts have held that
hormone therapy was medically controversial ansigoriofficials were not required to provide
medically controversial treatmeht. When medical experts examine an inmate who clé&ms
suffer from GID and refuses to administer estropenapy because of the dangers associated

with it, this may not implicate the Eighth Amendréif

152 illiams v. Vincent508 F.2d 541 (2d Cir. 1974).

153 Randall v. Wynick642 F.2d 304 (8th Cir. 1981).

154 Supre 792 F.2d at 960.

155 SeeKosilek 221 F. Supp. at 194-95.

156 “A prison is not required by the Eighth Amendmemgive a prisoner medical care that is as godueasould
receive if he were a free person, let alone aneifl person. He is entitled to only minimum cargldggert 131
F.3d at 671-72 (citingdudson v. McMillian 503 U.S. 1, 9 (1992) (other citations omitted)).

%7 Farmer v. Hass990 F.2d at 32MVhite 849 F.2d at 327-28/eriwether 821 F. 2d at 414;ong v. Nix877 F.
Supp. at 1364.

18 Supre,792 F.2d at 413.
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The refusal to provide certain treatment becaluseetare high risks involved is not
limited to GID inmates. For example, a court halsihhat the Eighth Amendment was not
implicated when an inmate who is at a high riskrigecting a corneal transplant was refused the
transplant>® In that case, the inmate suffered from a droopiygid, cornea scarring, and other
eye and facial complications, caused by a viradtion'®® The inmate was unsuccessfully
treated through surgery and sought a second ctramesplant®® After several consultations, a
dispute over how the surgical procedure shoulddropmed emergetf? Thereafter, two
cornea transplant experts examined the inmate @nmcluded that the inmate was a high risk
patient and recommended against surgical treattférthe court held that since the inmate was
a high risk inmate and that surgical treatmentaaewdrsen the eye, the Eighth Amendment was
not implicated:®* Other courts have decided similaffy.

Notwithstanding the recommendations set fortthen$tandards of Care, there will be
prison officials and mental health experts who ailjue that hormone therapy and sex
reassignment surgery are in fact controversiatrireats. As noted above, there are serious
health risks associated with cross-sex hormon@pyeisuch as insulin sensitivity, ovarian
disease, venous thrombosis, pulmonary embolismgcargal infarction, stroke, and
depressiond®® Therefore, in weighing deliberate indifferenceucs will consider whether the

treatment is controversial; and if it does, thehtigAmendment will not be implicated.

159 Hodge v. Coughlin1994 U.S. Dist. LEXIS 13409 (S.D. N.Y. 1994).

19014, at *2.-*4.

o). at *11-21.

1021q. at *23.

19314, at *24-27.

1%%1d. at *31, *40.

185 gee, e.g., Cordes v. Lockhar®94 U.S. App. LEXIS 36197 (8th Cir. 1994) (ndilerate indifference when
surgery was postponed due to high risk of healthptiwations);Horton v. Ward 123 Fed. Appx. 368 (10th Cir.
2005) (inmate at risk for infection).

166 Eva Mooresupranote 63, at 3469-3470.
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C. Even if an inmate raises a valid Eighth Amendnodaim, failure to provide hormone
therapy does not necessarily implicate the EightteAdment.

Assuming,arguendg that a transsexual inmate suffering from GID $etssfied both
prongs to make out a valid Eighth Amendment cldima,inmate will not necessary prevail.
There are two possible legal hurdles that the &gl inmate may face—neither of which can
be anticipated due to the fact that different juedgave their own viewpoints regarding the limits

of the Eighth Amendment.

1. The Eighth Amendment requires treatment for serroedical needs only.

Some courts may adopt the view that the Eighth Alneant does not require any form
of treatment for GID because GID is not “necesgariserious medical need for which the
Eighth Amendment requires treatmett’” By adhering to a more narrow view of the Eighth
Amendment, a court may find deliberate indifferefarerefusal or failure to provide treatment
only if the inmate’s condition was one that wouddise “death, degeneration or extreme pain.”
168 At least one court held that administration afss-sex hormones served only cosmetic
purposes®® It would, then, be difficult for a court to firdkliberate indifference if it did not
believe that GID was a serious medical disordeuirewy treatment. Although courts will not
second guess medical expert testimony that GIDseriaus medical need that requires treatment,

a court may characterize hormone therapy and sessignment surgery as a cosmetic procedure

167 Kosilek 221 F. Supp. 2d at 18Mtaggert 131 F.3d at 672 (“We conclude that . . . the Bighmendment does
not entitle a prison inmate to curative treatmenthis gender dysphoria”).

188 Copeland v. Warder2002 Conn. Super. LEXIS 3905, at 12. For a ndetailed discussion on this topic, see
Laura D. SmoloweRejecting the Cosmetic Label to Revive the Eigiler#dment23 YALE L. & POL'Y REV.

357 (2005).

189 Meriwether 821 F.2d at 411 (“Administration of cross-sexrhones was for cosmetic purposes and failure to
provide cosmetic procedures “could not, as a maftkw, constitute deliberate indifference to e@es medical
need.”).

31



for which the Eighth Amendment does not requirdisiew is at odds with civil courts that

have rejected the view that sex reassignment imets in nature’®

2. The higher courts have not decided whether thetEgtendment requires
treatment for Gender Identity Disorder.

Perhaps in an exercise of “ducking” the issue altlogy, a court may be unwilling to
decide one way or the other that the Eighth Amemdmeguires hormone therapy to treat GID.
For example, when a transsexual inmate arguedgintEAmendment violation arising out of
the Department of Corrections’ failure to providatnone therapy, a Texas court denied the
inmate’s request for an injunction to order theqnito provide hormone therapy because the
Fifth Circuit Court had not yet decided whethewusa to provide hormone treatment violated
the Eighth Amendmerit} Here, in this situation, a transsexual inmategatig an Eighth
Amendment claim may find herself in a difficultusation and will need to appeal. In the
meanwhile, adequate treatment may not be providdgaychological damage may or may not

result.

Part V — Conclusion
The courts’ interpretation of the Eighth Amendmkeas evolved significantly since the
U.S. Constitution was drafted. Cruel and unusuaighment under the Eighth Amendment has

been defined as the “wanton infliction of pain, tdamecause society’'s standards has evolved

1703.D. v. Lackner80 Cal. App. 3d at 96 (“We do not believe, by wiklest stretch of the imagination that such
surgery can reasonably and logically be chara@ergs cosmetic’Davidson 420 N.Y.S.2d at 453 (sex
reassignment surgery is not cosmetic surg&®gg v. Dep’t of Pub. Welfar@57 N.W.2d 816, 819 (Minn. 1977)
(same). There does appear to be a differenceioifoopamong the courts with regard to “cosmetiaiqadures for
transsexuals. In civil cases involving non-inmes@ssexuals who sought sex reassignment surgergotirts have
ordered Medicaid pay for the cost of such surgdrgesuse these surgeries were necessary to tissdraml’s
health and psychological well being. See all cagteslid.

1 praylor v. Texas Dep't of Crim. Jugt30 F.3d 1208 (2005).
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since the drafting of the U.S. Constitution, thsrao valid penological purpose for the denial or
delay of treatment for serious medical needs. oRsistherefore, are prohibited denying or
delaying medical treatment to those inmates witibae medical needs. Thus, inmates with
physical injuries and chronic mental ilinesses aughe provided with adequate medical
care!’? Since GID has been classified as a mental illq@ssons should be required to provide
adequate care to treat inmates suffering from GIBe courts do not dispute that GID is a
disorder. However, where there are factual disputee courts cannot reject the inmate’s
diagnosis as offered by medical experts. A diagnoisGID may be difficult to make. The
courts must also consider the risks associatedtvadiment for GID. Nothing in the Eighth
Amendment requires that prison officials providattoversial treatment that could result in
further injury or death. Finally, the courts mosflect as to the scope of the Eighth Amendment
in order to determine whetharspecifictreatment oanytreatment for GID is required.

One commentator argued that “Medical care in pgsshould reflect the contemporary
views that hormone therapy and sex reassignmergsent the appropriate treatments for
transexualism . . **3 This view overlooks the fact that there may lifference of opinion
between medical experts regarding diagnosis anginoisis. It may be true that denying or
delaying to provide any treatment implicates thghi Amendment’* but the courts have
repeatedly refused to second guess the indepejudiggment of medical experts. Furthermore,

nothing in the Eighth Amendment requires that anate be given as good care as those not

72 3ohn V. JacobiPrison Health Public Health: Obligations and Oppanities 31 AM. J. L. and MED. 447, 471-
474 (2005).

173 Barnessupranote 7, at 646.

7 Meriwether 821 F.2d at 414 stellg 429 U.S. at 103.
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incarcerated-"> Thus, the courts have much to consider when mhitérg whether prisons
should be required to offer inmates treatment fti.G

Furthermore, commentators who argue that the padailure to provide the appropriate
treatment constitutes deliberate indifference maithe fact the medical complexities involved
in diagnosing GID and developing an appropriategposis. There has been much academic
debate regarding the right of transsexual inmatesdeive appropriate treatment under the
Eighth Amendment’® Yet, none have addressed the complexities in mgakidiagnosis of GID,
the independent judgment of medical experts, thiews, equally effective treatments that may
be offered to the transsexual inmate, and the askeciated with these treatments. Some
commentators are troubled by the courts’ wide @éefes to medical expert§. This concern is
not warranted. Medical expert opinion is both seey and essential to development a just
outcome, and if there is disagreement among expgbaismust be expected.

The courts correctly acknowledge that GID is achsyogical disorder. In order to
determine whether the Eighth Amendment requiretspghson officials provide effective
treatment for GID, parallels must be drawn betwibenEighth Amendment requirements for
medical care and the medically accepted minimurirements to treat GID. This has not been
done. Until one draws these parallels, transsaruoates are unlikely to receive better care that

they are currently receiving today.

75 Hudson v. McMillian503 U.S. 1, 9 (1992).

176 See, e.gBradley A. SultanTranssexual Prisoners: How Much Treatment is EnGugi NEW ENG. L. REV.
1195 (2003); Susan Etta Kell€risis of Authority: Medical Rhetoric and Transsekldentity, 11 YALE J.L. &
FEMINISM 51 (1999); Barnesupranote 8.

Y7 Keller, supranote 176, at 66-67 (“The unwillingness to look Imehihe veil of stated medical opinion in these
cases also creates a crisis of authority for thetsg).
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